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STATE  OP  CALIFORNIA, 


Adoftkd  Mabch  11th,  1872,  and  Amended  in  1881, 


NOTES  AlH)  REFERENCES  TO  THE  DECISIONS 
OP  THE  SUPREME  COURT. 


BT 

NATHAN  NEW^MARK, 

OF  THE  SAN  FRANCI8CX)  BAR.    ^ 

SAN  FRANCISCO :      B- d  ' 
SUMNER   WHITNEY   &   COMPANY, 

1881. 


CoPTRiaHT  1880, 
SUMNER  WHITNET  &  00. 


BACON  A  COMPANY^  PKTNTBBS, 
SAN  FQANCISCO^  QKL, 
■  [6] 


PEEFAOE. 


Thb  present  edition  of  the  Code  of  Civil  Procedure  is 
designed  to  present  the  complete  text  of  the  Code  as  now 
in  force,  together  with  convenient  references  to  the  en- 
tire hody  of  the  decisions  thereunder.  The  Code  is  thus 
adapted  to  the  extensive  changes  wrought  by  the  amend- 
ments of  1880,  made  in  conformity  with  the  new  Constitu- 
tion of  the  State.  The  method  of  annotation  adopted  is 
characterized  by  the  use  of  index  or  catch-words  appropri- 
ate to  a  compact  manual  like  this.  Condensation  is  further 
facilitated  by  the  employment  of  gradations  of  type.  The 
citation  of  cases  is  confined  to  those  in  the  California  Be- 
ports,  which  are  referred  to  by  page  and  volume  only. 
It  is  hoped  that  manifestations  of  careful  and  faithful 
effort  will  not  seem  lacking,  and  that  the  practitioner  will 
be  enabled  to  discover  at  a  glance  the  object  of  his  search. 

NATHAN  NEWMARK. 
8am  Francisco,  October,  1880. 

[As  amended  In  1881.] 
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§  429 $  9081 

$480 ...^  5M>8ft 

$431 i  SOM 

$482 i  90J10 

$  483 $  510514 

$484 $  »0S5 

$485 $  »096 

$  486 $  2037 

$487 $  »088 

$438 $  »084: 

$489 $  5M)85 

$440 $9086 

$441 $  «087 

$442 $  »088 

$448 $  9098 

$444 $  9096 

$445 $  9097 

$446 $  1000 

$447 $  1855 

$4tf $  1989 

$419 $  1905 

$460 $  1905-99 

$461 $  1906 

$452 $  1007 

$458 $  1900 

$  454 $  1980^1 

$455 $  1067 

$466 $  1068 

$457 $  1069 

$458 $  1070 

$459 $  1071 

$460 $  1079 

$461 $  1078 

$462 $  1074 

$468 $  1075 

$464 $  1076 

$465 $  1077 

$466 $  1084 


Pcaddoe  Act.        Code  O.  P. 

$467 $  1085 

$468 $  1086 

$469 $1087 

$470 $  1088 

$471 $  1089 

$  472 $  1090 

$478     $  1091 

$  474 $  1099 

$  475 $  1098 

$476 $  1094 

$  477 $  1095 

$  478 $  1096 

479...   $  1097 

480 $  1909 

$  481 $  1911 

$  482 $  1919 

$  488 $  1918 

$484 $  1914 

$  485 $  1915 

$486 $  1916 

$  487 $  1917 

$488 $  1918 

$  489 $  1919 

$491 $  1990 

$  492 $  1991 

$  498 $  1999 

$  494 $  1091 

$495 $  1099 

$496 $  1098 

$497 $  1094 

$  498 $  1095 

$499 $  1096 

$  600 $  1097 

$  501  Bepealed  1855,  250 
$  502  Bepealed  1855,  250 
$  508  Bepealed  1855,  250 

$504 $  1098 

$  505 $  1099 
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Pnoiioe  Aot.        Code  O.  P. 

«606 ^lOSO 

(M7 flow 

(Me (lom 

$  609  Oanoeled 

(610 (  1088 

$611 (  1085 

$612 (  1886 

$  618 (185» 

$614 i  108T 

$616 $  1088 

$  616 $  1004 

$  617 $  1006 

$  618 i  lobe 

$  610 $  1010-10 

$690 $  lOU 

$621... $  1018 

$  622 $  1018 

$628 $  1014 

$  624 $  1016 

$  626 $  104T 

$626 $  1048 

$  627 $  1050 

$  628 $  1058 

$  629 $  1058 

$  680... $  1054 

$  581 $  1048 

$  682 $  861 

$  584 $  848 

$  885 $  888 

$  686 $  889 

$537 

$  688 $  889 

$  589 :....$  848 

$640 $  844 

$6ti $845 

$648 $848 

$  818 $  848 

$544 $ 


Aot        Code  O.  P. 

$645.... $  888 

$646 $888 

$  547 $884 

$648 $888 

$649 *.....$ 

$560 $  ors 

$651 $865,588 

$  652 $  868 

$568 $  88T 

$654 $  868 

$565 $  869 

$  566 $  8T0 

$  667 $  8T0 

$  568 ..$  8T0 

$  669 $  8TO 

$660 $  8T0 

$561 $  870 

$  662 $  870 

$668 $  870 

$564 $870! 

$  666... $  870 

$  666 $  870 

$  567 $  1057 

$  568 $  978 

$  669 $  870 

$  670 $858 

$  671 $  851 

$  672 $  851 

$  573 $  858 

$  574 $  855 

$576 $  886 

$  577 $  887 

$  678 $  854-6-T 

$  579 $469 

$  680 $  858 

$681 $888 

$582... $  888 

$  875.6 


21 


PiaotiMAel. 


686. 

687. 


OedeO.  P. 
8T6-ft 

870-711 


690. 
691. 


694. 


697. 
698. 


600. 
601. 
602. 


004. 


606< 

607. 


610. 

611. 

619. 

618 

614. 

616. 

617. 

618. 


on. 


800 
870ul 


807.000 
001 
009 
00* 


Oil 


014-016 
010 
017 
010 


840 

840 

006 

007.0 

010 

010 

JiOlO 

740 

007 


Praotioe  Aol.        Oode  0.  F. 

$688 $050 

$084 $  074 

$086 $  076 

$  696 $  070 

$  697 $077 

$  628 $  078 

$  629 $  070 

$  680  Repealed  1864, 100 

$681 $  OM 

$  688  Bepeiaed  1866,  260 

$  686 $  0«1 

$  664 $  OM 

$6W ♦ 

$  686 $ 

$  667 $  oao 

$  688 $  081 

$  639 $  OOS 

$  640 $  074 

$641 $  088 

$646 i  190^00 

$  645 $  1055 

$646 $  1050 

$  647 $  1058 

$  660 $  1057 

$  661 $  564^0 

$  662 $564u.00 

$  668 $  1108 

$  664.. $  540 

$  666 $  loisao 

$  666 $  888 

$668...     $  880 

$669 $  ^9* 

$  660 $  867 

$  661 $  887 

$  662 $  887 

$  668. $  1051 

$  664 $  500 

4  686 ...4  1086 


oommtnoviBma  atamoan^^naBkrm  lox  jokd  oouxb. 
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Probate  Aoi        Ck>deO.P. 

2 f  l»9* 

8 ^  1906 

(  4 (  1JI98 

^  5 ^11199 

^  e ^1800 

^  7 i  UiW 

$  8 ^1999 

$  9 ♦1»99 

$  10 ^  1»0« 

$  11 ♦18a» 

$  12 $1895 

$  18 M«>» 

$  14 $1804 

i  15 M«>* 

$  16 $  1808 

i  17 M»<^ 

i  18 ♦MOT 

$  19 i  1808 

$  90 i  1818 

$  21 $  1815 

♦  22 i  1816 

$  28 i  1816 

$  24 Jl»l» 

(  26. i  1818 

$  27 $1888 

$  28 $1888 

i  29 $1884 

$  80 $  1897 

$  81 $  1888 

$  82 $  1889 

$  83 $  1880 

$  84. $1881 

$  85 $  1888 

$  86 $  1888 

$  87 $  1888 

$  88 $  1889 

$  89 $  1840 

$  40 $  1841 


Plobftte  Atft        Oode  0.  P. 

$  41 $1849 

$  42 $  I860 

$  48.... $  1861 

$  44 $1868 

$  46 $1888 

$  46 $  1864 

$  47 $1866 

$  48.... $  1866 

$  49 ..$  1866 

j  60 $  I860 

$  51 $  1861 

$  52 $  1866 

$  58 $  1866 

$  54 $  1867 

$  55 $  1869 

$  56 $  1870 

$  57 $  1868 

$  58 $  1871 

{59..^ $  1878 
60 $  1878 

$  61 $  1874 

$  62 $  1876 

$  68 $  1876 

I  64 $  1877 

$  65 $  1878 

$  66 $1879 

$  67 $  1868 

$  68 $  1884 

$  69 ^..$  1886 

$  70 $  1886 

$  71 $1868 

$  72 $1887 

j  78 $  1888..80 

4  74 $  1891 

$  76 .$  1898 

$  76 $  1898 

$  77 ....$  1896 

t  78 ....$1897 
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Probate  Aoi.        Ck)d6  0.  P. 

79 ^1398 

80 $  1S09 

81 $1400 

82 $  1401 

88 $1409 

84 $1408 

85 $1404 

86 $  1405 

87 $  1406 

88 $  1411 

89 $  14ia 

90... $  1418 

91 $  1414 

92 $  1415 

93 ....$  1416 

9i $  141T 

95 $  1411 

96 $  14SI5 

97 $  1496 

98 $  14a8 


99. 
100. 
101. 
102. 
103. 
104. 
105. 
106. 
107. 
106. 
109. 
110. 


.$  14M 
.$  14»7 
.$  1498 
.$  1490 
.$  1430 
.$  1489-38 
.$  1443 
.$  1444 
.$  1445 
.$  1446 
.$1447 
.$  1448 


m $1449 

112 :.$1450 

118 $1451 

114 4  1459JW 

115 $1516 

116 $1458 


Probate  Aoi        Code  0.  P. 

$  117 $  1459 

$  118 $  1460 

$  119 $  1461 

$  120 $  1464 

$  121 $  1465^78 

I  122 $  1466 

$123 $146T 

$  125 $  1468 

$  126 $  1469 

$127 ..$  14T0 

$  128.... $  1490.91 

$129 $1499 

130 $1498 

ISl $  1394.95 

182 $  1406 

$  183 $  149T 

$  134 $  1498 

$  185 ^  1499 

$  186 $  1500 

}187 1  1501 
188 ...$1509 

$  139 $  1503 

^140 $  1504 

$  141 4  1505 

$  142 i  150T 

$  148 $  1508 

$  144 $  1609 

{145 $  1510 
146 ...$  1511 

i  147 ....$1519 

$148 ..$1517 

$  149 $  1518 

$  150 $  1599JI8 

$151 $1595 

{152 $  1596 
158 $  1596 

$  158 $  1580.38 

$154; $1536 


1 
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PMdMkte  AoL        Code  0.  P. 

4  155 (158T 

i  V» ^  15S8 

J  157 |15»9 

f  158 ^1640 

f  158 $  1589 

f  160 (  1541 

$  181 $  1S«* 

$  182 i  1548 

$  153 $  1544 

$  184 $  1545 

$  166 (  1548 

$1M >  ^^7 

)  187 i  1548JS0- 

|168 i  1551 

I  160 (  155S 

I  170.... (  1558 

$  171 ^  1554 

$  172.. i  1555 

J17S $  1558 

t  174 §  155f 

$  175 i  1558 

$  178 $  15fli9 

$  177 $  1580 

$  178 \  1581 

$  179 i  158a 

$  160 i  1588 

$  181 i  1584 

$  182 (  1585 

(  186 i  1588       . 

$  184 $  1587 

i  185.. $  1588 

I  186 i  1589-TO 

i  187 ^  1589 

$  188 ^  15T1 

$  188 ^  15V» 

i  160 $U^* 

^16i §  15T4 

4  168 $  15T8 


Probate  A0t        Ood»  0.  P. 

i  19S i  1578 

194 ^1581 

y  195 f  15«i 

f  196 f  1588 

i  197 (  1884 

i  198 f  1585 

I  199 f  1588 

I  200 f  158T 

$  201 i  1588 

$  202 i  1588 

$  208 i  1598 

$  204 $  1591 

$  205 (  159ir 

$  206 i  1596 

$  207 i  1599 

$  208 ^  1808 

$  209 i  1801 

$  210 i  1808 

$  211 i  1808 

^212 $  1804 

$  218 (  1805 

$  214 4  1808.7 

$  215 f  181» 

i  216 ^  1818 

$  217 i  1814 

$  218 i  1815 

$  219 i  1818 

i  220 (1817 

I  221 i  1818 

$  222 $  182M 

i  228 ^  18»8 

$  224 ...$  1884 

i  22S $  1885 

$  226 i  1688 

i  TOn %  1887 

1228 <  1688 

$  229 ....$  1889 

$  280w %  1880 
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PtobaieAot 

231 

232 

233 

231 


236. 
237. 


239. 
240. 
241. 
242. 
243. 
244. 
245. 
246. 
247. 
24B. 
249. 
2S0. 
251. 


Code  0.  P. 
.  .f  1681 
.  .i  1689 
..$  1688 
..^  1686 
.,f  1686 
..$  1686 

,i  1687 
.  .^  1688 
..$  1668 
..^  1664 
..^  1665 
..^  1666 
. .(  1667 
..$  1668 
.  .$  1669 
.  J^  1660 
.  4  1661 
..i  165» 
.  4  1668 
.  .$  1658 
.  .$  1659 


262 $  1660 

253 $  1661 

254 f  1661 

255 ^  1661 

256 M««» 

2OT M^^* 

^  1665 

$  1666-67 

f  1668-69 

261 ♦16T5 

^  1677 

f  1676 

264 ^1678 

j  1679 

f  1680 

287 ^1681       . 

268 ♦168« 

Ck>DK  Crv.  Pboo.— S» 


Probate  Aot.        Code  O.  P. 

$  270 f  1688 

$271 f  1686 

$  272 $1685 

$278 $1686 

$  274 $  1691 

$  275 $  169« 

$  276 $  1698 

$  277 $  1695 

$  278 $1696 

$279 $  1697 

$280 $  1698 

$281 $1«6 

.  $  282 $1*11 

$  283 $  16«T 

$284 $1466 

$  286 $  1«» 

.      $286 $1460 

$287 $  1704^ 

$288 $  ino 

$289 $  11^09 

$290 $1T11 

$  291 $  aaw 

$293 $  1T18 

$  294 $  1616Jlf 

$296 ^1^18 

$296 flW* 

$297.  

*»9 13 

$800 a| 

$801 

$802 $  W«« 

$  802 $1788 

$802 JWW 

$'804 $  W» 

$306 ♦  "•• 

$306 $1741.:4« 

$806 $11^»0 
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Probate  ABt        Ck)d0O.  P.  ProbfttoAct        OodeO.  P. 

§  807 $  11^1  $  864 ^  W»» 

(  308 $  W«»  $  866 f  lITf 

(  809 $  W3«  i  856 $  tm 

(  310 $  II'S*  $  357 (  1T79 

«  311 ^  "»6  i  368 f  1T80 


^  812 $  1T86  $  859 $  1T81 

«8i6 .  jseo M^«» 

$316 8  f861 flTSS 

}817 55  ^862 M^^ 

$818 8  J  868 M^85 

J  819 a  l^ M»8« 

$820 :$  J  365 $1T8T 

$821 ^  J  866 ^1T88 

$822 6  «867 $1T89 

$828 a  4  868 JW*® 

$824 I  J  369 il8«« 

$826 $  $870...: $17T4 

$326 «  $871 $  1T9» 

$  828 $  W6»  $  872 J  1801 

$  829 $  laTl  $  878 $  MO* 

$  831 $  iaT»  $  874 i  1808 

$  886 $  t74!r  $  876 $  1804 

$  887 $  ir«  $  876 $  1806 

$  388 ^  1T49  $  877 $  1800 

$  889 $  1T50  $  378 J  l^O* 

$  840 $  IWl  S  879 $  1^04 

$  841 $  175a  $  380 $1796 

$  342 $  175ajJ4        $  881 $  W'OO 

$  343 $  1^5*  $  882.* $  1T76 

$  344 i  17»^  i  888 ,..$  1807 

$345 $  1T58  $884 ^  11'y6 

$  346 $  W60  $  885 $  "91 

$  347 $  1760  I  886 ,.  $  l^O^' 

$  348 $  "^6*  J  887 $  1^98 

$  349 $  1^65  •  $  368 $  1790 

$350 $H'68  $889 .,.    ^  gg 

{851 $1760  $390 oor 

$352 $1770  $891 ^  g] 

$353 $177a  $892 6"^ 


AN  ACT  TO  ESTABLISH  A 


CODE  OF  CIYIL  PEOCEBUEE. 


The  People  of  the  State  of  CaXifomia,  represented  in  SencUe 
and  Aseembly,  do  enact  <u  follows : 


TITLE  OF  ACT. 

S  1.   Title  and  dlYisiiMi'Of  this  TOlnxiifi. 


§  L  This  act  shall  be  known  as  The  Code  07  Crviii 
Procedure  of  Gaufobnia,  and  is  diyided  into  four  parts, 
as  follows: 

Past  I.    Of  Coubts  of  Justiob. 
n.    Of  Civil  Aotions. 

in.    Of  Special  Pbocsedekgs  of  a  Civil  Katube. 
IV.    Of  Evidence. 

[27] 


CODE  OF  CIYIL  PROCEDUEE 

OF    CALIFORNIA. 


FRIOiIB^NART  PROTISIONa 


§  2.  ThiB  Code  takes  effect  at  twelve  o'clock  noon,  on 
the  lint  daj  of  Januarf ,  eighteen  hundTod  and  seventy- 
See  kob.  8,18. 
3  3.  No  part  of  it  ^  retiooctlve,  unleBS  ezpieBsly  bo  de- 

SceKcU. 

[28] 


29  PRKTiTMTNABY  PBOT1SIOK8.  §§  4-9 

BetraactiTe— 1  Gal.65|  4Cal.l27;  5Gia.4f2;  6 GaL 410;  28 CaL S20;  » 
CaL  143;  39  CaL  309;  62  CfaL  293. 

§  4.  The  rule  of  the  common  law,  that  statutes  in  dero- 
gation thereof  are  to  be  strictly  construed,  has  no  applica- 
tion to  this  Code.  Tlie  Code  establishes  the  law  of  this 
State  respecting  the  subjects  to  which  it  relates,  and  its 
provisions  and  all  proceedings  under  it  are  to  be  liberally 
construed,  with  a  view  to  effect  its  objects  and  to  promote 
justice. 

Oonatnxctioii  of  statntes-See  sees.  1868, 1869;  6  CaL  369;  11  Cal.  216; 
13  CaL  88;  17  Cal.  487;  31  CaL  359;  45  CaL  429;  49  CaL  68. 

TiUe  of  act-^  Cal.  196:  10  Cal.  316:  16  CaL 359;  19  CaL 612;  36  Cal.  596; 
47  CaL  222;  51  CaL  304, 624;  62  CaL  469, 663.  < 

Conflict  of  codea— 61  Cal.  296. 

State  practice  and  Federal  courts— 61  CaL  479. 

Liberal  interpretation  of  Oode— See  sees.  452, 475. 

§  5.  The  nrovisions  of  this  Code,  so  far  as  they  are  sub- 
stantially tne  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereoi  and  not  as  new  enact- 
ments. 

Bemedy,  when  cnmnlative— 2  Cal.  243. 

§  6.  All  persons  who  at  the  time  this  Code  takes  effect 
hold  office  under  any  of  the  acts  repealed  continue  to 
bold  the  same  according  to  the  tenure  thereof,  except 
those  offices  which  are  not  continued  by  one  of  the  codes 
adopted  at  this  session  of  the  Legislature. 

§  7.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enacted  or  contin-  ' 
ned  in  either  of  the  codes,  such  office  ceases  at  the  time 
tiie  codes  take  effect. ' 

Repeal— 19  Cal.  512;  49  Cal.  278. 

§  8L  No  action  or  proceeding  commenced  before  this 

Code  takes  effect,  and  no  right  accrued,  is  affected  by  its 

provisions,  but  the  proceedings  therein  must  couform  to 

the  requirements  of  this  Code  as  far  as  applicable. 

See  Civil  Code,  sees.  6,  20;  also  repealing  clause  at  the  end  of  this 
Code.* 

Fending  actions-23  Cal.  47;  31  CaL  122;  45  CaL  221;  46  CaL  643;  47 
CaL  53, 645;  48  Cal.  29, 646;  49  Cal.  269, 340, 446, 454. 
Bight  accrued— 48  CaL  643. 

§  9.  When  a  limitation  or  period  of  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy,  or  for  any  other  purpose,  has  begun  to  run  before 
this  Code  goes  into  effect,  and  the  same  or  any  limitation 
is  prescribed  in  this  Code,  the  time  which  nas  already 
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ran  shall  be  deemed  part  of  the  time  prescribed  as  sach 
limitation  by  this  Code.    [In  effect  July  1st,  1874.] 
See  sees.  361, 382;  alsoe  CaL  430;  60  CaL  612. 

§  10.  Holidays  within  the  meaning  of  this  Code  are: 
every  Sunday^ the  first  day  of  January,  the  twenty-sec- 
ond day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  twenty-lifth  day  of  December, 
every  day  on  which  an  election  is  held  throughout  the 
State,  and  every  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thir- 
•tieth  day  of  May,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  April  9th,  1880.] 

See  sec.  134. 

« 

§  11.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  July  1st,  1874.] 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
be  done  is. computed  by  excluding  the  first  day  and  in- 
cluding the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded. 

See  sec.  476r 

Fraction  of  day— 1  CaL  415;  14  CaL  567;  49  CaL  285, 289. 

Operation  of  atatate— 1  CaL  407. 
»    Oompatation  of  time— 8  CaL  412;  15  CaL  884;  30  CaL  525;  83  CaL  487: 
61  CaL  514. 

Saxida7-6  CaL  660;  31  CaL  241, 272;  47  Cal.  579;  50  CaL  210. 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  mercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  sucn  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  the 
word  "seal"  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

See  sees.  147  to  153,  and  1929  to  1984. 

Seal,  anfficlency  of— 5  Cal.  220,315;  13  CaL  221,  510;  15^€al.  863;  20 
CaL  150. 

Imports  oonaidaration— 10  CaL  462. 
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IHstinction  abolislwd— 12  Cal.  286;  13  Gal.  34. 
Under  Meziean  syvtem-d  Cal.  467;  7  Cal.  154;  12  Cal.  149. 
G«nerall7-«Cal.664;  12  Cal.  664;  13  Cal.  45, 221, 602;  14  Cal.  20;  16CaL 
1G6, 201 ;  22  CaL  151;  25  Cal.  539;  31  Cal.  67;  32  Cal.  450;  33  CaL  11. 

§  15.  Words  giving  a  joint  authority  to  three  or  more 
public  officers  or  other  persons  are  construed  as  giving 
SQch  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  act  giving  the  authority. 

Talcott  V,  BlandlDg,  March  10th,  1880. 

§  16.  Words  and  phrases  are  construed  according  to 
the  context  and  the  approved  usage  of  the  language ;  but 
technical  words  and  phrases,  and  such  others  as  liavo 
acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  detined  m  the  succeeding  section,  are  to  be  construed 
according  to  such  peculiar  and  appropriate  meaning  or 
definition. 

§  17.  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  the  present;  words  used  in 
the  masculine' gender  include  the  feminine  and  neuter; 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular;  the  word  **  person  "  includes  a  corporation  as 
well  as  a  natural  persoir,  writing  includes  printing;  oath 
includes  affirmation  or  declaration;  and  every  mode  of 
oral  statement,  under  oath  or  affirmation,  is  embraced  by 
the  term  "testify/*  and  every  written  one  in  the  term 
"  depose ; "  signature  or  subscription  includes  mark,  when 
the  person  cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness. 

The  following  words  also  have  in  this  Code  the  significa- 
tion attached  to  them  in  this  section,  unless  otherwise  ap- 
parent from  the  context: 

1.  The  word  ''property  "  includes  both  real  and  personal 
property. 

2.  The  words  "  real  property "  are  coextensive  with 
lands,  tenements,  and  nereditaments. 

3.  The  words  "personal  property"  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

4.  The  word  "  month"  means  a  calendar  month,  unless 
otherwise  expressed. 

6.  The  word  '*  will "  includes  codicils. 

6.  The  word  "writ"  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court 
or  judicial  officer,  and  the  word  "  process  "  a  writ  or  sum- 
mons issued  in  the  cotirse  of  judicial  proceedings. 

7.  The  word  "State,"  when  applied  to  the  diffeient 
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CHAPTER  I. 
COURTS  OF  JXJBTICB  IN  GZSNSRAZi. 

S  33.  The  several  conrts  of  this  State. 
I  34.  Courts  of  record. 

§  33L  The  following  are  the  Conrts  of  Justice  of  this 
State: 

1.  The  Conrt  of  Impeachment; 

2.  The  Supreme  Court; 

3.  The  Superior  Courts; 

4.  The  Justices*  Courts; 

5.  The  Police  Courts,  and  such  other  inferior  courts  as 

fhe  Legislature  may  establish  in  any  incorporated  city  or 

town,  or  city  and  county. 

See  Const.  CaL  arts.  8  and  6. 

For  sabd.  5,  see  Const.  CaL  art.  6,  sec  13. 

JURISDIOTION. 

Acquired— how,  16  Cal.  389;  84  CaL  391;  35Cal.fi28;  8S  CaL  428;  89  CaL 
4»;  44  Cal.  896;  46  Cal.  610;  SO  CaL  68,.203, 486;  53  CaL  44. 

Adjonrmnent— effect  of,  1  CaL  409;  4  CaL  280;  7  CaL  93;  19  CaL  707; 
S Cal. 43. 170;  27  CaL  172, 492;  28  Cal.  335:  30  CaL  192;  84  CaL  829,  479;  89 
CiL  189;  44  Cal.  85.    But  see  sees.  47. 48, 73, 74. 

Admiralty  and  maritime— 1  Cal.  485;  2  Cal,  308;  5  Cal.  268;  6  Cal.  148; 
> CaL  607;  13  CaL  370;  34  CaL  676;  42  Cal. 227;  60 Cal.  236. 

Admission— See  sec.  415,  sabd.  4,  and  sec  416. 

Agreement  as  to— 2  Cal.  74;  8  Cal.  563;  14  CaL  279;  19  Cal.  125;  40  CaL 
183;  42  CaL  125;  43  CaL  393;  50  Cal.  447. 

Amonnt— limitations  as  to,  1  Cal.  15:  3  Cal.  220;  6  CaL  230;  10  CSL  249; 
17 CaL 6)3;  23 CaL  170;  24  CaL 61;  30 Cal. 245, 546;  84  Cal.  28;  35  Cal.  269; 
»  CaL  570;  40  Cal.  628;  45  CaL  71 ;  48  Cal.  160. 

Appeal— 1  CaL  15;  2  CaL  99;  8  CaL  426;  4  CaL  868;  6  CaL  685;  stSal. 
297:  9  CaL  698;  10  CaL  50.249;  U  CaL  1?6:  15  CaL  502;  20  CaL  39,  388;  22 
Car.  82;  30  Cal.  99, 646;  31  Cal.  8J,  261:  34  CaL  28;  35  CaL  213;  39  CaL  92; 
43 Cal.  35;  45  Cal.  71;  47  CaL  7, 109;  49  CaL  189;  50  Cal.  211. 

Appearance-21  CaL  52;  28  CaL  668;  80  CaL  440;  31  CaL  843;  84  Cal. 
977;  42  CaL  484. 
Ban]cmptC7-47  CaL  481 ;  48  Cal.  439, 452;  63  CaL  267. 

^Certiorari— 4  CaL  186;  21  Cal.  167;  26  Cal.  372;  30  CaL  90;  89  CSL  670;  37 
CaL  434;  40  CaL  479, 481;  43  Cal.  365;  47  CaL  7. 

Common  law-2  CaL  99, 146;  6  Cal.  369;  39  C$1, 96. 

Concurrent- 2  Cal.  80S;  7  Cal. 048;  8  CaL  17, 84,  67»  268;  0  CaL  77,  607; 
21  CaL  438;  30  CaL  573;  42  CaL  227. 

Consent— See  AOBBBicnrav 
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Oonstitational  changes,  as  to— 21  CaL  415;  sees.  51,  52,  75, 76, 77, 113, 
113, 114. 

Oonstitntionality  of  laws— 7  Cal.  65;  10  Gal.  29S;  11  GaL  176;  13  GaL 
24;  17  Cal.  548;  24  Gal.  427;  28  Gal.  118;  30  Gal.  99;  31  Gal.  261;  32  GaL  242; 
33  CaL  212;  34  Cal.  520;  41  Cal.  147;  42  Gal.  316. 

Oo-ordinate,  9  Cal.  77. 608;  10  GaL  496. 
Oo8t8-^0  Gal.  546;  50  Gal.  30. 

Courts— jurisdiction  as  to  other,  8  Gal.  27, 34, 67,  968;  9  CaL  77, 607; 
U  Cal.  n ;  37  Cal.  268 ;  39  Cal.  157 ;  49  Cal.  331 ;  51  CaL  145, 562. 
Definition-10  Cal.  293;  43  GaL  9^;  44  Gal.  85. 
Demurrer  to— 16  Gal.  432. 

Equit7-6  Gal.  130;  6  CaL  S76;  7  GaL  948;  10  Gal.  629, 575;  13  CaL  821. 
563. 517. 626;  21  Cal.  438;  24  Gal.  61;  30  Cal.  440;  33  GaL  45;  36  CaL  639;  38 
GaL  265;  51  CaL  431;  53  CaL  656. 

ExclusiTre-2  Cal.  308;  5  GaL  268;  83  Cal.  85, 683;  53  GaL  16, 412. 

Extent— 17  Cal.  363;  36  Cal.  180;  49  Cal.  351. 

ForfeiturOi  actions  fox^-33  Gal.  212;  36  Cal.  281. 

Fngitlyes-5  CaJ.  238;  23  Gal.  586. 

Generally— 4  Cal.  307 ;  6  Gal.  685;  12  Cal.  128;  13  Gal. 668;  17  CaL 963;  19 
CaL  210. 374, 388;  23  CaL  585;  27  Cal.  492;  30  Cal.  99,440;  81  Gal.  170;  32  CaL 
140;  33  CaL  506;  34  CaL  321:  37  GaL  69;  33  Cal.  815;  41  CaL  202, 308;  43  CaL 
313;  46  CaL  79, 245, 396;  47  Cal.  524;  4i  Cal.  70, 127, 133;  49  CaL  351, 491;  51 
Cal.  3,255,435. 

Habeas  corpus— 26  GaL  372;  34  GaL 682;  38  CaL  145, 393, 499;  45  GaL  199; 

51  Cal.  317. 

Incidents  of— See  sec.  187. 

Inferior  and  limited,  courts  of-«  Gal.  195;  10  CaL  293;  12  CaL  283;  15 
Cal.  297 :  16  GaL  432 :  20  Cal.  39;  21  CaL  167;  23  CaL402;  23 GaL  118;  29  CaL 
307;  33Cal.318;  34CaL821;  35Cal.269;  36 Cal.  135;  39Cal.517;  43 CaL 455. 

Injunction— See  sees.  525, 526;  37  CaL  268. 

Legislative  powers  and  functions  as  to— 5  Cal. 9, 43, 230, 343;  6 GaL* 
143,532:  7  CaL  65;  8  CaL  297;  13  Cal.  24;  17  GaL  548;  25  GaL  605;  30  GaL 
435;  82  Gal.  242;  33  Cal.  279;  35  CaL  624;  42  Cal.  65;  48  Cal.  279;  60  GaL  153; 

52  Cal.  142. 

Limited— See  InnrsBiOB;  also,  49  GaL  465. 

Loss  of-4  Gal.  280;  6  Cal.  21 :  15  Cal.  76;  49  GaL  690. 

Mandamus— 15  Cal.  91 :  26  Gal.  372;  29  Gal.  307 ;  30  GaL  245, 435;  35  GaL 
213;  36  Cal.  283, 595;  39  CaL  189, 411. 

Naturalization— 39  GaL  98. 

Nuisance-30  Cal.  573;  86  GaL  193;  40  CaL  396. 

Objections  to— 16  Cal.  432. 

Person- See  Admissiok,  Apfbabaitob,  Pxtblioatiov  of  Sux- 
KONS;  5  Cal.  494;  7  Cal. 54;  34  CaL  391;  36  Cal.  691;  46  Cal.  610;  53  Cal. 635. 

Presumption  as  to— 2  Gal.  99, 146;  3  Gal.  426 {  5  CaL  143;  7  Cal.  2D1 ;  10 
GaL  50;  12  Cal.  283:  17  Cal.  354. 371, 424:  23  Gal.  ^02;  27  Cal. 67, 300;  31  Cal. 
168,343;  33  Gal. 45, 318, 505, 530;  34  Cal.  391;  40  GaL 648;  44  GaL 356;  49  CaL 
208;  53Csa.635. 

Ftocess— 48  Gal.  133. 

Prohibition,  writ  of— 26.CaL  373;  53  Gal.  616. 
Publication  of  summons,  notice,  etc.— sec.  413;  12  Gal.  100,283;  20 
Cal.  81;  26  CaL  149;  27  GaL  295, 300;  30  GaL  611;  31  Cal.  342;  33  Gal.  45, 506* 
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8M:  l4GaL39I;  87GaL4.fS6;  S9Cal.439;  44GaL3S6;  Belcberv.Obainbera. 
«  CaL  635,  ovemiling  Halm  v.  &eUy»  34  Cal.  391. 

Record8-13  Cal.  24;  19  Cal.  127;  30  CaL  439. 

Bestitation,  writ  of— 10  Cal.  374. 

Special  cases-^  Cal.  43, 195;  42  CaL  85. 

Stipulation— See  Aobeemeht. 

Taxes,  suits  foi^24  CaL  61;  43  Gal.  492;  45  Cal.  190. 

Test  of— 30  Cal.  546. 

Trespass— 39  CaL  315, 319. 

United  States  courts,  generally— 4  CaL  368;  9  CaL  698;  11  CaL  176;  22 
CaL  S4;  25  Cal.  605;  27  Cal.  164;  28  Cal.  98;  32  Cal. 231;  89  CaL  818;  49  Cal. 

Vacation— See  ADJOXTRVitissT, 

Venue— 37  Cal.  ICO;  46  Cal.  245;  49  CaL  85L 

Want  of-7  CaL  54;  8  CaL  563:  12  CaL  100:  16  Cal.  389;  17  CaL  130:  28 
CaL40i:  27Cai.300;  28  Cal.  115;  30  Cal.  440;  34  CaL  391 ;  ^  Cal.  458;  89  Cal. 

670;  52  Cal.  D7. 

"Within  the  jurisdiction/'  defined— 12  CaL  806. 
Witness— 36  CaL  522. 

§  34.    The  courts  enumerated  in  the  first  three  subdi- 
TisioDs  of  the  last  preceding  section  are  courts  of  record. 
Const.  CaL  art.  6,  sees.  12, 22. 
Ooort  of  record— definition,  84  Cal.  891;  62  CaL  220. 

CoDB  Civ.  Pboo.— 4. 
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GHAFTEB  II. 
COURT  OF  XBffPBACUMUNT. 

86.  Members  of  the  court. 

37.  Jurisdiction. 

38.  Officers  of  the  court. 

39.  Trial  of  impeacbments  provided  for  In  tiie  Pensl  CkMle. 

§  36.  The  Court  of  Impeachment  is  the  Senate;  when 
sitting  as  such  court,  the  senators  shall  be  upon  oath;  and 
at  least  two-thirds  of  the  members  elected  shall  be  neces- 
sary to  constitute  a  quorum. 

Const.  CaL  art.  4,  sec.  17;  art.  6,  sec  1. 

§  37.  The  court  has  iurisdictlon  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Governor,  Lieu- 
tenant-Governor, Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  for  any  misde- 
meanor in  office. 

Const.  CaL  art.  4,  sec  18. 

Other  civil  officer*— 45  CaL  200. 

§  38.   The  officers  of  the  Senate  are  the  officezs  of  the 
court. 
See  Penal  Code,  sees.  10»  and  737  to  788. 
Impeachment— manner  of » 45  CaU  200. 

§  39.    ProceedinffS  on  the  trial  of  impeachments  are 
provided  for  in  the  Penal  Code. 
See  Penal  Code,  sec  737  et  segf. 


CHAPTER  m. 
BUPREMB  GODBT. 


§  40.  Ths  Sapreme  Court  aliall  coDBist  of  a  Chief  Ja»- 
tms  and  sis  Associate  Justices,  who  shall  be  elected  by 
tbe  qaalified  electors  of  the  State  at  large,  at  tlie  general 
State  elections  next  pieceding  the  expiration  of  the  terms 
of  office  of  their  prcdcecssors  respectively,  and  hold  their 
offices  for  the  term  of  twelve  years  from  and  after  the 
first  Monday  after  the  first  dB.y  of  January  next  aucceed- 
ing  their  election;  prouidei,  that  of  the  jmstioea  elected 
■t  the  general  State  election  of  eigbteen  hundred  and 
Mventy.nine,  tbs  Chief  Justice  shall  go  ont  of  ofGce  at 
the  end  of  eleven  years,  and  the  six  Associate  Justices 
■hall  have  so  classifled,  or  shall  so  classify  themselves, 
by  lot,  that  two  of  them  shall  go  out  of  ofilce  at  the  end 
ot  three  years,  two  of  them  at  tbe  end  of  seven  years, 
and  two  of  tbem  at  the  end  of  eleven  years,  from  the  first 
Monday  after  tba  first  da;  of  January,  eighteen  hundred 
SDd  eighty;  and  an  entry  of  sucb  cla-sailicatioa  shall  liava 
been  or  shall  be  made  in  tbe  minutes  of  the  court  in 
bank,  signed  by  them,  and  a  duplicate  thereof  filed  in 
the  ofGce  of  the  Secretary  of  State. 
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§  41.  The  years  during  which  a  Justice  of  the  Supreme 
Court  is  to  hold  office  are  to  be  computed  respecrively 
from  and  including  the  first  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  Mon- 
day after  the  first  day  of  January  of  the  next  succeeding 
year. 

Const.  Cal.  art.  6,  sec.  8. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  ^ualiticar- 
tion  of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  the  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  6,  sec.  3. 

Vacancf— see  sec.  40,  Absxnox  of  Judge. 

§  43.  There  shall  be  two  departments  of  the  Supreme 
Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time; 
providedy  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  Chief  Justice. 
The  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  Tne  presence  of  three  justices  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided,  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  transmitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  Cal.  art.  6,  sec.  2. 

Chambers,  powers  at— sec.  165. 

Adjournment,  holida]rs-H3ec.  136. 

Ooxici2irence-32  CaL  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  m9.y,  in  his  discretion,  order  any 
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cause  pending  before  the  court  to  be  heard  and  decided  by 
the  court  in  bank.  Tiie  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  jud^ent,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart^ 
ment,  order  a  cause  to  be  beard  in  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  Anal;  provided,  that  no  judgment  by  a  depart- 
ment shall  become  iinal  until  the  expiration  of  the  period 
of  thirty  days  aforefiaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
Const  CaL  art.  6,  sec.  2.   See  sec.  129;  Supreme  Ct.  rule  90. 

§  45.  The  Chief  Justice  or  any  four  justices  may  con- 
vene the  court  in  bank  at  any  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  the  court  when  so  con- 
vened. The  presence  of  four  justices  shall  be  necessary 
to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank ;  provided,  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualilied  to  sit  in  the  cause  shall  hear 
the  alignment,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments, and  in  such  cases  the  judgment  of  the  court 
m  bank  shall  be  final,  unless  within  thirty  days  after  such 
judgment  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 

Const  CaL  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  alwavs  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  in  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  commenc- 
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ing  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  January  and  third 
^londays  of  July ;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  tirst  Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.    The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.    It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  otficers  thereof,  are  not 
provided  by  the  State,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  may  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
lights,  and  stationery ;  and  the  expenses  thereof,  certified 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of 
the  State  treasury,  for  which  expenses,  and  to  defray  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  ajipropriated.    The  moneys  so  ap- 
propriated shall  be  subject  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  iiim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  Cal.  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47n. 

Adjonnunent,  formerly— see  sec.  33,  ante,  under  Jubisdiotioxt. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  CaL  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 
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U.  S.  Supreme  Ot.,  writ  of  enror  from—U  GaL  176;  Belcher  v. 
Chambers,  53  Cal.  635. 

Facta— not  inyestigated,  26  CbL  278. 

Gonection— of  minutes,  36  GaL  328;  of  records  of  lower  court,  31 
CaLlOT. 

Final  judgment—^  GaL  438. 

Original  juriadiction— former  lack  of,  notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jurisdiction  the  Sa« 
preme  Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

C<Hi8t.  CaL  art.  6,  sec.  4. 

See  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  33,  ante,  on 
Jvriadiction. 

Original  jurisdiction-extent  of,  1  Gal.  85, 144, 347;  7  Gal.  140;  14  GaL 
M2;  21  CaL  169;  Hyatt  v.  Allen,  supra. 

Mandamus-sees.  54, 76, 165, 1084  et  seq.,  1108  to  1110. 

Oertiorari-eecs.  54, 76, 165, 1067  et  $eq.,  1108  to  1110. 

ftohibition— sees.  54, 76, 165, 1102  et  seq,,  1108  to  1110. 

Habeas  corpus— sees.  54, 76, 165;  1  GaL  85, 144. 

Appellate  powers— sec.  44;  1  Gal.  85, 89, 144. 

"All  other  writs ''— 25  Gal.  28, 96;  28  GaL  71 ;  Hyatt  v.  Allen,  tupra. 

Writ  of  error— sec.  129n,  (Supreme  Ct.  rule  26);  1  GaL  85;  8  CaL 
217;  4  Cal.  206;  5  Gal.  190;  8  Gal.  297;  5J  Gal.  220. 

Injunction— sees.  54, 76, 165, 356, 525  et  seq.,  745, 1341. 
^ccedendo— see.  129,  Supreme  Gt.  rule  28. 

Writs,  certain,  abolished— «ctr«  facias  and  qtto  vfarranto,  sec.  801 
(bat  as  to  latter,  see  sec.  76,  subd.  5) ;  ne  exeat,  49  Gal.  466,  and  sec.  478. 

Writ— defined,  sec.  17;  seal,  sec.  153;  Issuance,  sec.  54;  service  by  tel* 
cpaph,  sec  1017. 

i  52.  The  Supreme  Court  shall  have  appellate  juxisdio* 
tion: 

L  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Goorts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
Bion  of  real  estate,  or  the  legality  of  anv  tax,  impost,  as- 
Bessment,  toll  or  municipal  tine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
logs  in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
aod  in  all  such  probate  matters  as  may  be  provided  by 
law. 

1  In  all  special  proceedings. 

6.  In  aU  criminal  cases  prosecuted  by  indictment,  oi 


9M 

liifcsm«tioii,  in  a  ocmit  of  record,  on  qneitlons  of  lav 

Const.  0*1.  art  t.  Me.  4. 

AppaslB  In  f«unl— Kc.  tat  n  »eq, 

AppAHlm  to  fiapmne  Oonrt— eec  SSI  rl  ie^. 

peUsMjiulMUciiiiD— lCal.tH;BCaL2ni10CaL!49';  it  Cal.  Bl 


«(S!29. 


JoiiwliDtlon  fonflrallr— «e  not«B  to  oec.  It,  one. 

SVBDtTiBtOH  1.  QflnBraUi''-aee  »o.  It,  labd.  1.   Adilad  jnrlidlc- 


li.SH:  l^cill.iSlittClL 
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F,  t  <M.  SM;  T  CaI.  IM, 
l);MCaLae)  WClLIM; 


§  S3.  The  Supreme  Court  may  afBrm,  reverse,  or  mod- 
ify any  jud^ent  or  order  appealed  from,  and  may  direct 
tlie  proper  ]udKment  or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  bad.  TLe  deciaioD  of 
tlie  court  aball  be  given  in  writine:  and  in  givinf;  itn  de- 
cisioD,  if  a  new  trial  be  graoted,  tlie  court  sbail  pas**  niukn 
and  detemtine  all  the  questioDB  of  Ian  involved 


.0,  presented  upon  Bucb  appeal,  and  necessary  to  the 
tldetenDinationof  thecase.  lla  judgment  in  appealed 
iaaball  be  leiaitted  to  the  courtfromvrbich  the  appeal 


I'mal  dBtennination  of  the  case.    Its  jc 
eaaeaahallb  ■      -        - 

was  taken. 

Amandmenti^Sflc.  472;  7  Cal. 
Appflal,  effect  of— Eenerklly,  Be 
OomcUng  Jiid[inentB.-7  CfiI.  < 


leltt;  sec.  SKSi  » 


iim-9CaL2%,6l:)  WCaLSTe;  30Ca1. 103i  99 Cal. 21;  M 
loterf orenee  for  abn'a  of,  only.    Bee  sec,  M7, 0. 


OLHiHCsLDlB',  35Cal.Ilg,4e3:3eCaLI»i  nOLntt  HOLM; 


EridRics— couSlctlDg,  ue  HC  UT,  nilXL  e. 
Eiceu— In  Judgment,  remlntuii,  13  CaL  tK: 
11CtU.ii]Si23tH;.]»Ti»CaLlU;  JsCaL!«3. 


t7ti  e  CaL  «8T:  T  CsL  EKi  IS  Cal.  M;  16  CmL 
7,UI;  NCsLi»)  iACsl.lSl!  ]7Ciil.I0S,liJI; 
4Ca1.4M!<7Ct>l.ea3;HCa1.H3.l<39:  MChL 

B3  CbL  sjei  Thompaoa  c.  Felton,  Ha;  7Cli. 


•!;Coniierii.  Bludworlh,AprUmii,lBa>. 
H»cgrd»— iBtltj  of,  «e8  IsTiHiijiDiTB;  also,  H»lm  ».  Kelly,  H 


WiMCaLEa;  Bib.  B 
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Bes  a4JQdicsta-«ea  1906;  also  see  Law  ojt  thb  Cabx. 

Restoring  appeal— 45  Gal.  18. 

Beversing  judgment— 1  CaL  S99»  479;  7  Gal.  443, 447;  9  Gal.  16;  10  Gal. 
M5:  11  Gal.  258;  14  Gal.  248;  15  Gal.  286;  20  Gal.  532:  23  Cai.  478, 540;  25 
Gal.  174;  28  Gal.  20;  80  GaL  462, 488;  48  GaL  639;  61  Gal.  611.  Alito,  see  sec. 
957. 

Review,  bill  of— 12  Gal.  99;  84  Gal.  76;  41  Gal.  320;  extent  of.  gener- 
ally, see  Beoobd  as  confining  reylew;  on  appeal  fropi  jnilgment*  sec. 
956. 

Rules— sec.  129. 

Stare  decisis— see  Law  of  thx  Gabs;  2  Gal.  874;  5  Gal.  403;  6  Gal. 
687:  7  Gal.  592;  21  Gal.  395;  22  OX  109, 604:  29  Gal.  222;  Hilui  v.  Gnrtis, 31 
Gal.  400 ;  89  Gal.  223;  42  Gal.  488;  48  GaL  498, 623.   Contra,  see  Ovkubui^ 

VSfQ  VOSMBB  JUDOMSNT. 

Stipulation— sec.  283,  note  to  snIkL  1. 

§  54.  The  concurrence  of  three  Justices  of  the  Supreme 
Court  is  necessary  for  the  issuance  of  any  writ,  or  the 
transaction  of  any  business,  except  such  as  can  bo  done 
at  chambers;  provided^  that  each  of  tlie  justices  shall  have 

Sower  to  issue  writs  of  habeas  corpus  to  any  part  of  tlie 
tate  upon  petition  by  or  on  behalf  of  any  person  held  in 
actual  custody,  and  may  make  such  writs  retumablo  be- 
fore himself  or  the  Supreme  Court,  or  any  department,  or 
judge  thereof,  or  before  any  Superior  Court  in  the  State,  or 
any  judge  thereof. 

See  Gonst.  GaL  art.  6,  sec.  4. 

Ooncurrence— sec.  43n. 

Business  at  chamben— see.  165. 

Single  juBtice-40  GaL  483. 

HABEAS  OORFtTS. 

See  U.  S.  Gonst.  art.  8,  Amdts.,  and  Gonst.  GaL  art.  2,  sees.  5, 6. 

Jurisdiction,  as  to— sees.  33»,  and  51. 

Oenerally— Penal  Gode,  sec.  1473  et  $eq.,  sec.  1492  a  zeq.  (also,  sec. 
1268  et  uq,);  1  Gal.  9, 345;  2  Gal.  429;  6  Gal.  585;  7  Gal.  175,182:  19  Gal.  131; 
22  Gal.  181 ;  26  Gal.  372 ;  28  Gal.  251 ;  31  Gal.  619:  35  GaL  100 ;  40  Gal.  627 :  4 1 
Gal.  29, 212;  42  Cal.  199, 254;  43  GaL  455:  44  Gal.  32, 581 ;  46  Gal.  112:  47  Oal. 
605;  49  Gal.  159, 467;  51  Gal.  317,375;  63  Gal.  410:  Ex  parte  Uniifir  Lin.  Jan- 
uaiy  13tli,  1880;  £x  parte  Ellis, March  1st,  1880;  Ex  parte  GUuxe, Maixh 
23rd,  1880;  Ex  parte  Golin,  May  19tb,  1880;  Ex  parte  Kearney,  May  27tli, 
1880. 

§  55.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
Supreme  Court  abolished  by  the  Constitution,  are  trans- 
ferred to  the  Supreme  Court  herein  provided  for,  which 
has  the  same  power  and  jurisdiction  over  them  as  if  they 
had  been  in  the  first  instance  lodged,  deposited,  filed,  or 
commenced  therein,  or,  in  cases  of  appeal,  appealed 
thereto. 

Gonst.  Gal.  art.  22,  sec.  3. 

People  V.  Golby,  February  19th,  1880. 
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§  56.  In  all  cases  of  appeal  transferred  to  the  Supreme 
Court,  its  judgments  shall  be  remitted  to  the  Superior 
Courts  of  the  counties,  or  cities  and  counties,  from  which 
the  uppeals  were  taken  respectively,  with  the  same  force 
and  eU'ect  as  if  said  cases  had  been  appealed  to  the  Su- 
preme Court  from  such  Superior  Courts. 

See  sec.  55,  note. 


CHAPTEB  IV. 
SUPERIOR  COURTS. 


jrefadfCD 


ot  Brd  Fnnetoeo. 


p«rs,  and  kcUods. 

§  65.  Tbere  sljall  be  in  eacli  of  the  orgaDized  counties, 
or  citisH  and  counties  of  Iba  Btate,  &  Bufierior  Court,  far 
eacli  of  which  one  judge,  and  for  some  of  wbicli  two  or 
more  judges,  aa  bereitiaft«r  !□  subsequent  Buctionn  ppe- 
oially  provided,  shall  be  eleuted  by  tbe  qualilieil  Blectots 
of  the  county,  or  city  aud  county,  at  tbe  j!<:ti«r.il  State 
elections  next  preceding  the  expiration  of  tlie  tenns  of 
oiBce  of  tUeir  predecessors  respectively;  proi'ldeil.  that  in 
and  for  tlia  couutiea  of  Vuba  and  Sutter  combined,  only 
one  Superior  Judge  shall  bo  elected,  who  sb^iU  hold  Ibe 
Superior  Courts  i^  both  said  couuties,  and  la  accordauca 
with  Buch  rules  for  the  dispatch  of  business  In  botli  said 
'  :s  as  he  ma;  adopt. 


§  66.  In  each  of  the  counties  of  Alameda,  Los  Angeles. 
Sacramento,  San  Joaquin,  Santa,  Clam,  and  Sounma.  th»re 
shall  be  elected  two  Ju<!ge»  of  the  Superior  Court;  nnd  iu 
each  ot  said  counties,  and  in  any  county,  or  city  and 
county,  otlier  tban  tbe  city  and  county  of  San  Frani'laco, 
in  wincli  there  sball  be  more  tban  one  Judge  of  the  5u|>e- 
rior  Court,  Ibe  judges  of  such  court  may  bold  as  iiiiiuy 
sessions  ot  said  court  at  tbe  same  time  as  there  are  judires 
thereof,  and  sball  apportion  the  business  among  tliem- 
aelves  as  equally  as  may  be. 
Conit.  CaL  Ht.  e,  wo. «,  I. 
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§  67.  In  the  city  and  county  of  San  Francisco  there 
ahall  be  elected  twelve  Judges  of  the  Superior  Court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  be 
as  many  sessions  of  said  court  at  the  same  time  as  there 
are  judges  thereof.  The  said  judges  shall  choose  from 
their  own  number  a  Presiding  Judge,  who  may  at  any  time 
be  removed  sCnd  another  chosen  in  his  place,  by  a  vote  of 
any  seven  of  them.  The  Presiding  Judge  shall  distribute 
the  business  of  the  court  among  the  judges  thereof,  and 
prescribe  the  order  of  business.  The  judgments,  orders, 
and  proceedings  of  any  session  of  the  Superior  Court,  held 
by  any  one  or  more  of  the  judges  of  said  court,  shall  be 
equally  effective  as  if  all  the  judges  of  said  court  pre- 
sided at  such  session. 

Const.  CaL  art.  6,  sec.  6. 

Inrisdiction— sees.  39»,  75, 76>  77. 

ftoceM— sec.  78. 

Oo-ordinate  jurisdiction— sec.  33n. 

§  68.  The  term  of  office  of  Judges  of  the  Superior 
Ckyort  shall  be  six  years  from  and*  aner  the  iirst  Monday 
of  January  next  succeeding  their  election;  nrovided,  that 
the  twelve  Judges  of  the  Superior  Court  elected  in  the 
city  and  county  of  San  Francisco  at  the  general  State 
election  of  eighteen  hundred  and  seventy-nine  shall  have 
80  classified,  or  shall  so  classify  themselves,  by  lot,  that 
fonr  of  them  shall  go  out  of  office  at  the  end  of  one  year, 
four  of  them  at  the  end  of  three  years,  and  four  of  them 
at  the  end  of  live  ^ears  from  the  first  Monday  of  January, 
eighteen  hundred  and  eighty;  and  the  entrjr  of  such  classi- 
fication shall  have  been,  or  shall  be,  made  in  the  minutes 
of  the  court«  signed  by  them,  and  a  duplicate  thereof  filed 
in  the  office  of  the  Secretary  of  State ;  and  provided  further^ 
that  all  the  other  Superior  Judges  elected  at  the  general 
Btate  election  of  eighteen  hundred  and  seventy-nine  shall 

S»  out  of  office  at  the  end  of  five  years  from  the  first 
onday  of  January,  eighteen  hundred  and  eighty. 
Const.  C^.  art.  6,  sec.  6. 

§  69.  The  yearn  during  which  a  Judge  of  a  Superior 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  of  January  of  any 
one  year  to  and  excluding  the  first  Monday  of  January  of 
the  next  succeeding  year. 

Const.  Cal.  art.  6,  sec.  6.    See  sec.  41,  ante, 

§  70.  If  a  vacancy  occur  in  the  office  of  Judge  of  a 
Superior  Court,  the  Governor  shall  appoint  an  eli^ble 
person  to  hold  the  office  until  the  election  and  quahfioar 

Code  Civ.  Pnoc— «. 
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tion  of  a  jiidge  to  fill  the  Taoancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election,  and 
the  judge  so  elected  shall  hold  office  for  the  remainder  of 
the  unexpired  term. 

Const.  Gal.  art.  6,  sec.  6.    See  see.  42»  ante. 

Election  to  fill  vacancy— II  Cal.  49, 77;  12  Gal.  378;  H/^aL  11. 

§  71.  A  Judge  of  any  Superior  Court  may  hold  the 
Superior  Court  in  any  county,  at  the  request  or  the  Jndge 
or  Judges  of  the  Superior  Court  thereof,  and,  upon  the 
request  of  the  Governor,  it  shall  be  his  duty  to  do  so;  and 
in  either  case  the  judge  holding  the  court  shall  have  the 
same  power  as  a  judge  thereof. 

Const.  Cal.  art.  6,  sec.  8. 

t72.  Any  cause  in  a  Superior  Court  may  be  tried  by  a 
ge  pro  tempore,  who  must  be  a  member  of  the  bar  ad- 
mitted to  practice  before  the  Supreme  Court,  agreed  upon 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause; 
and  his  action  in  the  tfial  of  such  cause  shall  have  the 
same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
pro  tempore  shall,  before  entering  upon  his  duties  in  any 
cause,  take  and  subscribe,  the  following  oath  or  affirma- 
tion :  "  I  do  solemnly  swear  (or  .aifirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
aud  the  Constitution  of  the  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  judge 

pro  tempore  in  the  cause  wherein is  plaintiff,  and 

is  defendant,  according  to  the  best  of  my  ability." 

Const.  Cal.  art.  6,  sec.  8. 

Admitted— before  Supreme  Court,  must  be,  see  sec.  157. 

Agreed  upon— see  sec.  283,  subd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
holidays  and  non-judicial  days  excepted)  and  they  shall 
hold  their  sessions  at  the  county  seats  of  the  several  coun- 
ties, or  cities  and  counties,  respectively.  They  shall  hold 
regular  sessions,  commencing  on  the  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions 
at  such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  Presiding  Judge  shall  prescribe  the 
times  of  holding  such  special  sessions. 

See  Const.  Cal.  art.  6,  sec.  5. 

Always  open— see  same. 

Holidays,  etc.-^ee  sees.  134, 185. 

Ooimty  Mats— 6  Cal.  382. 
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Sessions-abolition  of  terms,  see  Always  opeHi  wpra. 

Terms— before  Const.  Cal.  1S79;  see  Ai>JOimviCEirT,  sec.  S3n,  also 
8ec.473j»and2  Cal. 582;  3Cal.2M;  5 Cal. 407 ;« Cal. 21:  8 CaL 521;  9CaL 
172:  17  Cal.  314;  19  Cal.  127;  20  Cal.  628;  21  Cal.  273;  29  Cal.  72,  423;  38 
Cal.  325;  34  Cal.  80;  35  Cal.  269;  36  Cal.  288;  37  Cal.  249;  40  Cal.  154:  43 
Cal.  18, 398;  48  CaL  90;  50  CaL  648;  Stewart  v.  Mahoney  dig.  Co.  Feb. 
Wh.l880. 

§  74.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court  from  sitting  at  any  time. 

BSOO  86G.  40. 

Beceases— vacation,  proceedings  during,  before  Const.  Cal.  1879,  sec. 
»»;  aOCal.55;  44  CaL  85;  46  CaL 353. 

§  75.  The  jurisdiction  of  the  Superior  Courts  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
See  sec.  50,  and  33f». 

§  76.  The  Superior  Courts  shall  have  original  jurisdic- 
tion: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  i>ecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  and  in  all  other  cases 
in  which  the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in. controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
sance, of  all  matters  of  probate,  of  divorce,  and  for  an- 
nulment of  marriage,  and  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases 
of  misdemeanor  not  otherwise  provided  for.  Said  courts 
shall  have  the  power  of  naturaliasation,  and  to  issue  pa- 
pers t]ierefor.  Said  courts  and  their  judges,  or  any  of 
them,  shall  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  of  habeas  corpus 
on  petition  by  or  on  oehalf  of  any  person  in  actual  cus- 
tody, in  their  respective  counties.  Injunctions' and  writs 
of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days. 

Const.  Cal.  art.  6,  sec.  5. 

Generally— see  sec.  33n,  and  Sxtpxbsxded  Coxtbts. 

iBtendments-^favoring  JiKisdictian^  s6c  68fi. 
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Federal  j«iladietloii--eoiifllet  with,  see  IT.  B.  CotTBTS,  see.  »i. 

SUBDrvisioy  l.  Za  feneral-45  CaL  211,  and  sec.  S8»;  also,  sec.  S80, 
Dote  on  specific  and  preventive  relief:  farther,  see  4  CaL  306;  ft  Cal. 
SiN);  7  Cal.  348;  8 Cal.  27, 35, 71. 270, 521;  9  Cal.  77, 614;  10  Cal.  577;  II  CaL 
76;  13  Cal.  536;  15  Cal.  134;  21  Cal.  76:  24  CaL  491 ;  36  CaL  290, 379. 639;  46 
Cal.  211:  47  CfL  481;  53  CaL  IS9.  Iajtuictioa->sec.  825  et  geq.  RecelT- 
ers— sec.  a&i  et  seq.  Foreclosure— sec.  726  et  seq.  Nnisance— 29  Cal. 
429;  see  subd.  4.  Qaieting  title— sec.  738,  739.  Fartitioa— sec.  782  e< 
seq.   Alimonf— 38  Cal.  267 ;  see  DlYOBCX,  subd.  4. 

SUBDivisioir  2.  Oonstmction  of— 10  Cal.  249;  31  Cal.  86.  Divorce— 
and  annulment  of  marriage,  see  subd.  4. 

SUBDiTisiON  3.  Money  demands,  ett^,  1  CaL  15;  2  CaL  196;  4  Cal. 
80;  5  Cal. 95;  9  CaL  248;  12  Cal.  280:  14  Cal.  278;  15CaL406;  18Cal.6B8;23 
Cal.  61.  Amount-see  sec.  33f»;  10  CaL  249;  11  Cal.  280;  18  CaL  410;  23 
Cal.  199;  2S  Cal.  181;  34  Cal.  29;  45  CaL  71;  Costs  ico  pabt,  13  Cal.  29; 
'.>0  Cal.  90, 174;  23  Cal.  186;  27  Cal.  106;  80  CaL  546.  Admindtf-sec.  813  et 
seq;  1  Cal.  487;  2  Cal.  308;  5  Cal.  268;  7  CaL  408;  8  CaL  422;  9  Cal.  697;  84 
Cal.  679;  42  Cal.  229, 472;  50  Cal.  236.  Bankruptoj— in  general,  sec.  33ii. 
Real  property— 17  Cal.  67;  31  Cal.  140, 839;  38  Cal.  684;  39  Cal. 319;  47 Cal. 
431.  Land  department  contests-44  Cal.  351 ;  47  CaL  461;  50  Cal.  82, 211 ; 
51  Cal.  3;  52  Cal.  93:  53  Cal.  709.711:  Chapman  v.  Qninn, March  13th,  1880. 
Tax,  etc.— 24  Cal.  61 ;  28  Cal.  328:  30  Cal.  96;  34  Cal.  28. 580;  42  CaL  35;  43 
Cal.  494;  TOLL,  18  Cal.  96;  02  CaL  480;  MUKIOIPAL  Flirs,  30  OaL  99;  33 
Cal.  212;  36  Cal.  28L 

SUBDiYisioir  4.  Forcible  entry,  etc.— see  sec.  113,  snbd.  1,  and  23 
Cal.  119;  30  CaL  576;  37  Cal.  162;  43  Cal.  300.  Xnsolyenoy— 12  Cal.  281:  29 
CaL  416.  Nuisance— see  Spbolal  Pbocesdinos,  sec.  52,  snbd.  4 ;  oe- 
fore  Const.  1879,  see  4  CaL  236.  Probate  matters— control  of,  before 
Const.  Cal.  1879,  see  Supxbsbdbd  Cottbts. 

DZVOROS. 

Bee  Civil  Code,  sec,  90,  et  $eq. 

Admissions— sec.  2079;  10  Cal.  527;  13  CaL  87;  25  CaL  589;  28  CaL  601; 
43  CaL  90. 

Alimony-^  CaL  388;  35  CaL  691;  38  Cal.  267. 

Children— custody,  etc.,  14  CaL  512;  45  CaL  399. 

Oomplaint-3  Cal.  322;  10  Cal.  249;  22  CaL  635;  Haskell  v.  Haskell, 
March  8th,  1880. 

Defense— 10  Cal.  260. 

Grounds-9  Cal.  476 ;  14  CAl.  79, 459. 696 :  19  Cal.  627 :  20  Cal.  431 ;  22  Cal. 
35S;  32  Cal.  467;  37  Cal.  864;  42  Cal.  444;  Haskell  t.  HaakeU,  March  5tn, 
1880. 

Legitimacy— sec.  1963,  subd.  81. 

Marriage— proof  of,  sec.  1963,  snbd.  30;  17  cai.  896;  47  CaL  631. 

Fropertr-division  of,  10  Cal.  224;  22  Cal.  633;  31  CiL  83;  S2  CaL  493; 
33  Cal.  355;  37  Cal.  364;  39  Cal.  161;  47  Cal.  64. 

Trial— private,  sec.  125. 

Relief-sec.  580, 16  Cal.  378;  22  CaL  633;  33  CaL  IS& 

fieTiew— 49  Cal.  94. 

Annulment  of  marriage— sees.  80-86. 

Special  proceedings— See  sec.  52,  subd.  4. 

Special  cases— see  Special  Pboceedutos,  and  49  Cal.  199.  Also, 
see  SUPBBSSDED  COUBT0,  title  County  Courts,  6  CaL  144;  19  CaL  651; 
23  Cal.  144;  31  Cal.  15;  45  CaL  260;  48  CaL  72. 


SUBPivisiov  5,  Ofiminal  OMM.-*/WMy»«eeiM>t«tpMo.|;  b«fora 
Const  CM.  1879,  see  82  Cat  110;  midemeanor,  see  roaal  Code,  sec  17 ; 
Tr9m9fer<^  Oa$etj  see.  78. 

K«tiiralixAtiOB-4  CM.  an;  99  CaL  99. 

Quo  warranto— see  sec.  802. 

Other  extraordinary  writ9--see  see.  01fi,  also,  4  Cal.lW}  7  CM.  119 1 
8CaL«;  26Cal.872,989;  90CaL246,679;  47CaLe04;  49CaL46S* 

Habeas  ee«ims-eee  sec.  54. 
Judicial  days— sees.  199  to  195. 

SX7FEBSBDED  OODHTS. 

Coost.  Cal.  art.  22,  sec.  9. 

Disliict  Oonrta-l  CaL  979;  8  GaL  219. 979, 989, 464;  4  Gal.  185, 285, 280, 
312,  966:  5  Cal.  62.  117;  7  Cal.  348:  9  Clu.  20,  77,  608:  10  Gal.  489:  12  Cal. 
499:  17  CaL  914, 371 :  21  Cal.  24, 166, 555 ;  24  Cal.  61, 90, 491 ;  26  CaL  889;  28 
CaL 927:  29  Cal.  4^7:  90  Cal.  576;  83  Cal.  414;  98  Gal.  212,  485:  34  CaL  32, 
991;  85  CaL  691:  86  Cal.  159,  198, 281,  553;  88  Cal.  85.  438:  39  Cal.  815:  40 
OSL 183;  44  CaL  121;  45  CaL  200;  47  Cal.  7. 109;  48  Cal.  29, 70,  85;  49  CaL 
351,465;  51  Cal.  145;  52  CaL  93, 489;  58  Cal.  267. 

Oonnty  Oonrta-d  Cal.  48, 52, 279;  6  CaL  70, 143;  9  GaL  85;  11  Gal.  49; 
12  GaL  394,  409:  18  CaL  145;  14  GaL  180;  15  Gal.  91;  19  CaL  374, 551 ;  23  Cal. 
144:  26  Cal.  651:  27  Cal.  65;  28  CaL  118;  80  Cal.  573;  31  CaL  11;  33  CaL  49; 
94 CaL  414:  35  Cal.  107, 218:  36  Cal.  639;  37  Gal.  454:  89  Cal.  96,  570;  40  CaL 
996,642:  41  Cal.  129:  43  Cal.  325:  48  Cal.  300, 812:  45  Cal.  200,  679;  46  Cal. 
306;  48  CaL  70;  60  CaL  30;  52  Cal.  220;  53  (^.  412. 

Ftobato  Ooiirts-4  Cal.  810. 862:  5  GaL  60, 297, 432, 487;  6  Cal.  621,  653, 
M;  10  CaL  110,495;  12  Cal.  435;  15  Cal.  220;  18  Cal.  478, 499;  19  CHL  188, 
997;  20  Cal.  158, 288, 623:  22  Cal.  266:  23  Cal. 415. 427;  24  Cal.  114, 123, 1ST; 
28  Cal.  182, 505;  29  CaL  20;  88  Cal.  46;  34  CaL  668;  95  Cal.  392. 502;  33  Cal. 
65;  89  GaL  806:  40  Cal.  456;  41  Cal.  202;  44  CaL  121;  48  CaL  366:  49  CaL  4ti9, 
«7;  50  Cal.  »8:  51  CaL  146, 431, 435, 668;  58  CaL  16, 616. 

§  77.  The  Superior  Courts  shall  have  appellate  iuris'- 
diction  in  such  cases  arising  in  jnstices'  ana  other  inferior 
courts  in  their  respective  counties  as  may  be  prescribed 
bylaw. 

CoDst.  CaL  art.  6,  sec.  5;  also,  see.  83n,  ante, 

Appeals  to  Superior  Courts— see  sees.  974-980. 

I  78.  The  process  of  the  Superior  Courts  shall  extend 
to  all  parts  of  the  State;  proviaed^  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Ceost.  GaL  art.  6,  sec.  6. 

Kocess— 5  Gal.  117;  also,  see  Political  Code,  sec.  4175  a  seq.;  also, 
see  see.  17,  subd.  9,  and  sees.  187, 478, 1056,  of  this  Code. 

Beal  propertf— commencing  action;  as  to  place  of  trial,  see  sees.  393, 

§  79.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeflbis  lodged,  deposited,  orpending  in  the 
IHstiict  Court  or  Courts,  County  Court,  ^nobate  Court, 


" 
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Municipal  Criminal  Court,  or  Municipal  Court  of  Appeals, 
of,  in,  or  for  any  county,  or  city  and  cotinty,  of  the  State, 
'  abolished  by  the  Constitution,  are  transferred  to  the  Supe- 
rior Court  of  such  county,  or  city  and  county,  which  has 
the  same  power  and  jurisdiction  over  them  as  if  they  had 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Const.  CaL  art.  23.  sec  3. 

See  sec.  55;  People  v.  Colby,  Feb.  19th,  1880;  Ex  parte'  Toland,  Uarob 

19tli,1880. 


JFRTICES'    COOKTB: 


OHAPTEE  V. 
JtrBTICBS'  COURTS. 


AETICLE  I. 

JUBTIOXS'  CODBTS  IS  CiTIXB  lUIP  ComTIM. 


Cer  ot  actloiu. 


g  83.  There  Bhall  be  In  every  city  and  ctranty  ot  mors 
than  one  hundred  thooaand  popalatioa  a  Jostices'  Court, 
I    for  wblch  five  Justices  of  the  Feauo  shall  be  elected  by 
'    Ibe  qnali&ed  electors  of  such  city  and  couutjf,  at  the- 
.    feneral  State  election  next  preceding  tbe  expiration  of 
[    Ms  terms  of  office  of  tbelr  predecessors.    Any  one  of  aald 
Jaiticea  may  hold  court,  and  there  may  be  a»  many  ses* 
Biaog  of  said  court  at  the  same  time  as  there  are  justices 
thereof.    The  said  justices  shall  chooae  one  of  their  num- 
ber to  be  FreBidlng  Justice,  who  may  at  any  time  be 
removed  and  another  appointed  In  his  place  by  a  vote  of 
a  majority  of  them;  provided,  that  in  case  of  the  tempo- 
rary absence  or  dlBability  of  the  Ptesidlus  Justice,  any 
,   one  of  the  other  justices,  to  be  designated  oy  the  Preeid- 
.   ing  JoBtlce,  may  act  as  Presiding  Justice  during  snoh 
I  suenee  or  dtsatuUty. 


n^oDt  ttii 


uUcM,  ConaoIIdlUon  Act.  cDDtalnlng  Bd. 
-  a  Fmuslww  JasUDeB'  Coort,  wiili 
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§  8&  The  Supervisors  of  snch  city  and  county  shall 
appoint  a  Justice's  Clerk«  on  the  written  nomination  and. 
recommendation  of  said  justices,  or  a  majority  of  them, 
who  shall  hold  office  for  two  years,  and  until  his  succes- 
sor is  in  like  manner  appointed  and  qualified.  Said  Jus- 
tices' Clerk  shall  take  the  conatitntional  oath  of  office, 
and  eive  bond  in  the  sum  of  ten  thousand  dollars  for  the 
faithful  dlschai;^  of  the  duties  of  Lis  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  be 
required  by  the  Supervisors  of  such  city  and  county,  and 
in  siich  amount  as  may  be  fixed  by  said  Superrisors, 
whenever  they  may  deem  it  necessary.  The  Justices' 
Clerk  shall  have  authority  to  appoint  two  deputv  clerks, 
for  whose  acts  he  shall  be  responsible  on  his  official  bond, 
the  said  deputy  clerks  to  hold  office  during  the  pleasure 
of  said  Clerk.  Said  Justices'  Clerk  and  deputy  shall 
have  authority  to  administer  oaths,  and  take  and  certify 
affidavits  in. any  action,  suit,  or  proceeding  in  said  Jus- 
tices' Court. 

Clerks  generally— eee  sec.  262. 

§  87.  The  Sheriff  of  such  city  and  county  shall  be  ex- 
officio  an  officer  of  said  court,  and  it  shall  oe  his  duty  to 
serve  or  execute,  or  cause  to  be  served  and  executed,  each 
and  ever^r  process,  writ,  or  order  that  may  be  issued  by 
said  Justice's  Court;  provided^  that  a  summons  issued 
from  said  court  may  be  served  and  returned  as  provided 
in  section  eight  hundred  and  forty-nine  of  this  Code;  and 
that  subpoenas  may  be  issued  by  the  Justices*  Clerk,  and 
served  as  provided  in  section  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and 
eighty^eight  of  this  Code.  The  said  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  depu- 
ties, whose  duty  it  shall  be  to  assist  said  Sheriff  in  serving 
and  executing  the  process,  writs,  and  orders  of  the  said 
Justice's  Court.  Said  deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-five  dollars  per  month  each,  pay- 
able monthly  out  of  the  city  and  county  treasury,  and  out 
of  the  special  fee  fund,  after  being  first  allow^  and  au- 
dited as  other  demands  are  bv  law  required  to  be  audited 
and  allowed.  One  of  said  deputies  shall  remain  in  at- 
tendance during  the  sessions  of  said  court,  and  at  such 
other  times  as  the  said  court  or  the  Presiding  Justice 
thereof  may  order  and  direct,  for  the  purpose  <»  attend- 
ing to  such  duties  as  may  be  imposed  on  said  Sheriff  or 
said  deputies,  as  herein  provided,  or  required  by  law. 
^Bie  said  Sheriff  shall  be  liable  on  his  official  bond  for  the 
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falOifal  pttfonnaiice  of  all  duties  tequlred  of  him  or  any 
of  hia  said  d^mties. 
ftbtriir  gMianlly— se«  see.  MS. 

S  88.  The  Sapervisors  of  such  city  and  county  shall 
provide,  in  some  convenient  locality  in  the  city  and 
county,  a  suitable  office  or  suite  of  offices  for  said  Presid-. 
ing  Justice,  Justices'  Clerk,  Deputy  Clerk,  and  Deputy 
Sheriff,  and  offices  suitable  for  holding  sessions  of  said 
court,  and  separate  from  one  another,  for  each  of  said 
Justices  of  the  Peace,  together  with  attendants,  f  amiture, 
fuel,  li|(hts,  and  stationery  sufficient  for  the  transaction 
of  busmess;  and  if  they  are  not  provided,  the  court  may 
direct  the  Sheriff  to  provide  the  same,  and  the  expenses 
incurred,  certified  by  the  justices  to  be  correct,  shall  be 
a  charge  against  the  city  and  county  treasury,  and  paid 
out  of  the  general  fund  thereof.  The  said  Justices,  Jus- 
tices' Clerk,  and  Deputy  Clerk  shall  be  in  attendance  at 
their  respective  offices,  for  the  dispatch  of  official  busi- 
ness, daily,  from  the  hour  of  eight  o'clock  a.  m.  until  five 
o'clock  p.  M. 

§  89.  All  actions,  suits,  and  proceedings  in  such  city 
and  county  whereof  Justices  of  the  Peace  or  Justices' 
Courts  have  jurisdiction,  except  those  cases  of  concurrent 
jurisdiction  that  may  be  commenced  in  some  other  court, 
shall  he  entitled,  '*  In  the  Justices'  Court  of  the  City  and 

County  of   **  (inserting  the  name  of  the  city  and 

eoonty)  and  commenced  aim  prosecuted  in  said  Justices' 
Court,  which  shall  be  always  open.  The  original  process 
shall  be  returnable,  and  the  parties  summoned  required 
to  appear  before  the  Presiding  Justice,  or  before  one  of 
the  oflier  Justices  of  the  Peace,  to  be  designated  by  the 
Presiding  Justice,  at  his  office:  but  all  complaints,  an- 
swers, and  other  pleadings  and  papers,  required  to  be 
fled,  shall  be  filed,  and  a  record  of  all  such  actions,  suits, 
and  proceedings  made  and  kept  in  the  Clerk's  office  afore- 
said; and  the  Presiding  Justice  and  each  of  the  other  jus- 
tices shaU  have  power,  jurisdiction,  and  authority  to  hear, 
try,  and  determine  any  action,  suit,  or  proceeding  so  com- 
menced, and  which  shall  have  been  made  returnable  be- 
iote  him,  or  may  be  assigned  or  transferred  to  him,  or  any 
motion,  application,  or  issue  therein,  (subject  to  the  con- 
stitutional right  of  trial  by  jury)  and  to  make  any  neces- 
sary and  proper  orders  therein. 
OoBcairMit  Jmrisdiotloii— see  sec  113. 

i  90.  In  ease  of  sickness  or  disability  or  absence  of  a 
JUBttoe  of  the  Feaoe  (on  the  return  of  a  summons  or  at 
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the  time  appointed  for  trial)  to  whom  a  cause  has  'been 
assigned,  tne  Presiding  Justice  shall  reassign  the  cause  to 
some  other  justice,  who  shall  proceed  with  the  trial  atid 
disposition  of  said  cause  in  the  same  manner  as  if  origin- 
ally assigned  to  him;  and  if,  at  any  time  before  the  trial 
of  a  cause  or  matter  returnable  or  pending  before  any  of 
said  justices,  either  party  shall  object  to  having  the  cause 
or  matter  tried  before  such  justice,  on  the  ground  that 
such  justice  is  a  material  witness  for  either  party,  or  on 
the  ground  of  the  interest,  prejudice,  or  bias  of  such 
justice,  and  such  objection  be  made  to  appear  in  the  man- 
ner prescribed  by  section  eight  hundred  and  thirty-three 
of  this  Code,  the  said  justice  shall  suspend  proceedings, 
and  the  Presiding  Justice,  on  motion  and  production  be- 
fore him  of  the  amdavit  and  proofs;  shall  order  the  trans- 
fer of  the  cause  or  matter  for  trial  before  some  other  jus- 
tice, to  be  designated  by  him.  The  Presiding  Justice  may, 
in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  any  cause  return- 
able or  pending  before  him  or  any  other  justice,  to  some 
other  justice;  and  the  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  afore- 
said assigned  or  transferred,  shall  have  power,  jurisdic- 
tion, and  authority  to  hear,  try,  and  determine  the  same 
accordingly. 

§  91.  All  legal  process  of  every  kind  in  actions,  suits, 
pr  proceedings  in  said  Justices'  Court,  for  the  issue  or  ser- 
vice of  which  any  fee  is  or  may  be  allowed  by  law,  shall 
be  issued  by  the  said  Justices*  Clerk  upon  the  order  of  the 
Presiding  Justice,  or  upon  the  order  of  one  of  the  Justices 
of  the  Peace,  acting  as  Presiding  Justice,  as  in  this  article 
provided;  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  ofiScial  services  of  justices,  justices*  clerks,  or 
sheriff,  shall  be  exacted  and  paid  in  advance  into  the 
hands  of  said  Clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the  Supervisors  may  require,  and  before  his 
salary  shall  be  allowed,  accounted  for  in  detail,  under 
oath,  and  paid  into  the  treasury  of  such  city  and  county 
as  part  of  the  special  fee  fund  thereof;  provided,  that  such 
payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  Presiding  Jus- 
tice tha^  they  have  a  good  cause  of  action,  and  that  they 
are  not  of  sufficient  pecuniary  ability  to  pay  the  legsu 
fees;  and  no  judgment  shall  be  rendered  in  any  action  be- 
fore said  Justices*  Court,  or  any  of  said  justices,  until  the 
fees  allowed  therefor^  and  all  fees  for  previous  services 
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thereiiij  which  are  destined  to  be  paid  into  the  treasury, 
shall  have  been  paid,  except  in  cases  of  poor  persons,  as 
hereinbefore  provided. 

Const.  CaL  art.  6,  sec.  15. 

Fees— change  of,  14  Cal.  12;  28  Cal.  18. 

§  92.  Cases  which  by  the  provisions  of  law  are  re- 
quired to  be  certified  to  the  Superior  Court,  by  reason  of 
involving  the  question  of  title  or  possession  or  real  prop- 
erty, or  the  legality  of  any  tax,  im{)ost,  assessment,  ton, 
or  municipal  nne,  shall  be  so  certified  by  the  I^esiding 
Justice  and  Justices'  Clerk;  and  for  that  purpose,  if  such 
question  shall  arise  oh  the  trial,  while  the  case  is  pending 
before  one  of  the  otber  justices,  such  justice  shall  certify 
the  same  to  the  Presiding  Justice.  All  abstracts  and  tran- 
scripts of  judgments  ana  proceedings  in  said  court,  or  in 
any  of  the  dockets  or  registers  of  or  deposited  in  said 
court,  shall  be  given  and  certified  from  any  of  such  dock- 
ets Qi:  registers,  and  signed  by  the  Presiding  Justice  iand 
Clerk,  and  shall  have  the  same  force  and  effect  as  ab- 
stracts and  transcripts  of  Justices  of  the  Peace  in  other 
cases.  Appeals  from  judgments  rendered  in  said  court 
shall  be  taken  and  perfected  in  the  manner  prescribed  by 
law;  but  the  notice  of  appeal,  and  all  the  papers  required  to 
he  filed  to  perfect  it,  shall  be  filed  with  the  Justices'  Clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who 
tried  the  cause.  Sureties  on  appeal,  or  on  any  bond,  or 
midertaking  given  in  any  cause  or  proceeding  in  said 
court,  when  re^tuired  to  justify,  may  justify  before  any 
one  of  the  justices. 

T^aasfer-4o  Superior  Court,  see  sec.  838. 

i^^peals— see  sec.  974,  et  teq. 

§  93.  In  a  suitable  book,  strongly  bound,  the  Justices^ 
Clerk  shall  keep  a  permanent  record  of  all  actions,  pro- 
ceedings, and  iudgments  commenced,  had,  or  rendered  in 
said  Justices'  Court,  which  book  shall  be  a  public  record, 
and  be  known  asthe  '*  Justices'  Docket,"  in  which  docket 
the  Clerk  shall  make  the  same  entries  as  are  provided  for 
in  section  nine  hundred  and  eleven  of  this  Code,  and 
which  said  docket  and  entries  therein  shall  have  the  same 
force  and  effect  as  is  provided  by  law  in  reference  to  dock- 
ets of  Jastices  of  the  Peace.  To  enable  the  Clerk  to  make 
up  such  docket,  each  of  the  justices  shall  keep  minutes 
of  his  proceedings  in  every  cause  returnable  before  or  as- 
signed or  transferred  to  him  for  trial  or  hearing;  and  upon 
judgment  or  other  disposition  of  a  cause,  such  justice 
shall  immediately  certify  and  return  the  said  minutes,  to- 
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getber  with  all  pleadings  and  papeza  in  said  caitae,  to  -the 
Clerk's  office,  who  sludl  immediately  thereupon  file  tbe 
same  and  make  the  proper  entries  niider  the  title  of  the 
action  in  the  docket  aforesaid. 
Docket— generally,  sec.  911  et  teq.;  effect  af»  sec.  9U. 

§  94.  The  jurisdiction  of  the  Justices'  Court  of  sach 
city  and  county  extends  to  the  limits  of  the  city  and 
county,  and  its  process  may  be  served  in  any  part  thereof. 

Jurisdiction— character  of,  sees.  33f»,  925. 

lYocess— see  sec.  78f». 

§  95.  The  Justices'  Court  and  the  Justices  of  the  Peace 
of  every  such  citv  and  county  shall  be  governed  in  their 
proceedings  by  the  provisi6ns  of  law  reg^ating  proceed- 
ings before  Justices  of  the  Peace,  so  far  as  such  provis- 
ions are  not  altered  or  modified  in  this  article,  and  the 
same  are  or  can  be  made  applicable  in  the  several  cases 
arising  before  them.  The  Justices*  Courts  of  such  city 
and  county  shall  have  power  to  make  rules  not  incoiftsis- 
with  the  Constitution  and  laws  for  the  government  of 
such  Justices'  Court  and  the  officers  thereof:  but  sncli 
rules  shall  not  be  in  force  until  thirty  days  after  their 
publication;  and  no  rules  shall  be  niade  imposing  any 
tax  or  charge  on  any  legal  proceeding,  or  giving  any  al- 
lowance to  any  justice  or  officer  for  services. 

Provisions— applicable,  sees.  832-925. 

Rules— of  coTirts  generally,  sec.  129. 

§  96.  It  shall  not  be  lawful  for  any  Justice  of  the  Peace, 
Justices'  Clerk,  or  Sheriff  of  any  such  city  and  county,  or 
any  of  their  deputies,  to  appear  or  advocate,  or  in  any 
manner  act  as  attorney,  counsel,  or  agent  for  any  party 
or  person  in  any  cause,  or  in  relation  to  any  demand,  ac- 
count, or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them;  nor  shall  any 
person  other  than  an  attomey-at-law,  duly  admitted  to 
practice  in  courts  of  record,  be  permitted  to  appear  as 
attorney  or  agent  for  any  party  in  any  cause  or  proceed- 
ing before  said  Justice's  Court,  or  any  of  said  justices, 
unless  he  produce  a  sufficient  power  oi  attorney  to  that 
effect,  duly  executed  and  acknowledged  before  some  offi- 
cer authorized  by  law  to  take  acknowledgments  of  deeds, 
which  power  of  attorney,  or  a  copy  thereof,  duly  certified 
by  one  of  the  justices,  (who  on  inspection  of  the  original, 
and  being  satisfied  of  its  genuineness,  shall  certify  such 
copy)  shall  be  filed  among  the  papers  in  such  cau^e  or 
proceeding. 

See  sec.  171. 
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Justice  of  ih»  Peace— eligibility,  see.  199. 
Judicial  oflice»— dlsquallflcatlons,  sees.  170, 171, 172. 
lOnisterial  offlcere— geneially,  see.  262. 
Attomeye— sec.  275  et  seq. 

§  97.  The  Justices  of  the  Peace,  and  Justices'  Clerk, 
and  his  deputy,  shall  receive  for  their  official  services  the* 
following  salaries,  and  no  other  or  further  compensation, 
payable  monthly,  out  of  the  city  and  county  treasury, 
and  out  of  the  special  fee  fund  thereof,  after  being  first 
allowed  and  audited  as  other  similar  demands  are  by  law 
required  to  be  allowed  and  audited:  To  the  Presiding 
Justice,  twenty-seven  hundred  dollars  per  annum;  to  the 
other  Justices  of  the  Peace  and  the  Justices'  Clerk,  each, 
twenty-four  hundred  dollars  per  annum;  to  the  Deputy  of 
the  Justices'  Clerk,  twelve  hundred  dollars  per  annum. 

§  9&  The  Justices  of  the  Peace  elected  in  any  such  city 
and  county  at  the  general  election  of  eighteen  hundred  and 
seventy-nine,  or  persons  appointed  to  fill  their  places,  are 
successors  of  the  justices  of  the  peace  of  such  city  and 
county  who  held  office  at  the  time  of  such  election;  and 
all  records,  registers,  dockets,  books,  papers,  causes,  ac- 
tions, and  proceedings  lodged,  deposited,  or  pending  be- 
fore the  Justices'  Court  or  any  justice  of  any  such  city 
and  county,  are  transferred  to  the  Justices'  Court  of  such 
city  and  county  herein  provided  for,  which  shall  have 
the  same  pow^r  and  jurisdiction  over  them  as  if  they  had 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein. 

1Vuiifer-«ee  sees.  55, 79. 

ABTICLE  n. 

JusTioBs'  Courts  nr  Townships. 

I  108.  Justices'  Conrts  and  jnstloeB. 
104.  Courts,  where  held. 
I  105.  What  justice  may  hold  court  for  another. 
;  106.  Territorial  extent  of  civil  jurisdiction. 
I  107.  What  Justices  successors  of  others. 

§  103.  There  shall  be  at  least  one  Justices'  Court  in 
each  of  the  townships  of  the  State,  for  which  one  Justice 
of  the  Peace  shall  be  elected  by  the  Qualified  electors  of 
the  township  at  the  general  State  elecnon  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor;  pro- 
tided,  that  in  any  county  where  in  the  opinion  of  the  Board 
of  Supervisors  the  public  convenience  requires  it,  the  said 
board  may,  by  order,  provide  that  two  Justices'  Courts 

CoDx  Crv.  PBoo.— «. 
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may  be  established  in  any  township,  designating  the  samd 
in  such  order,  and  in  such  case  one  Justice  of  the  Pr^ 
shall  be  elected  in  the  manner  herein  provided  for 
of  said  courts.  In  every  city  having  ten  thousand, 
not  more  than  twenty  thousand  inhabitants  there  sliall  hi 
one  Justice  of  the  Peace;  and  in  every  city  havin^^  t^wenty 
thousand  and  not  more  than  one  hundred  thonsand  in^ 
habitants,  two  Justices  of  the  Peace,  to  be  elected  in  lHoal 
manner  by  the  electors  of  such  cities  respectively.  JS& 
nerson  shall  be  eligible  to  the  office  of  Justice  of  th^ 
Peace  in  any  city  having  over  ten  thousand  inhabitant!^ 
who  has  not  been  admitted  to  practice  law  in  a  court  o£ 
record;  and  no  Justice  of  the  Peace  shall  be  permitted  toi 
practice  law  before  anv  other  Justice  of  the  Peace  in  thei 
city  or  county  in  which  he  resides,  or  to  have  a  partner 
engaged  in  the  practice  of  law  in  any  Justices'  Court  in 
such  city  or  county.  Every  Justice  of  the  Peace  in  any  city 
having  over  ten  thousand  inhabitants  shall  receive  an  an- 
nual salary  of  two  thousand  dollars  per  annum,  and  shall 
be  provided  by  the  city  authorities  with  a  suitable  office 
in  which  to  hold  his  court.  All  fees  which  are  by  law 
chargeable  for  services  rendered  by  such  Justices  of  the 
Peace  in  the  cities  aforesaid,  shall  be  by  them  respectively 
collected,  and  on  the  first  Monday  in  each  month  every 
such  city  Justice  of  the  Peace  shall  make  report,  under 
oath,  to  the  City  Treasurer,  of  the  amount  of  fees  so  by 
him  collected,  and  pay  the  amount  so  reported  into  the 
city  treasury,  to  the  credit  of  the  general  fund  thereof' 

Admission  to  bar— as  qualifloatlon,  sees.  156, 157. 

DisabiUties— sees.  170, 171, 172. 

§  104.  A  Justice's  Court  may  be  held  at  any  place 
selected  by  the  justice  holding  the  same,  in  the  township 
for  which  he  is  elected  or  appointed;  and  such  court  shall 
be  always  open  for  the  transaction  of  business. 

Always  open— see  sees.  47, 73. 

§  105.  A  Justice  of  the  Peace  of  any  township  may 
hold  the  court  of  any  other  Justice  of  the  Peace  of  the 
same  county,  at  his  request,  and  while  so  acting  shall  be 
vested  with  the  power  of  the  justice  for  whom  he  so  holds 
court,  in  which  case  the  proper  entry  of  the  proceedings 
before  the  attending  justice,  subscribed  by  him,  shall  be 
made  in  the  docket  of  the  justice  for  whom  he  so  holds 
the  court. 

See  sec.  71. 

§  106.  The  civil  jurisdiction  of  Justices'  Courts  ex- 
.tends  to  the  limits  of  the  tovnoships  in  which  they  are  held; 
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but  mesne  and  final  process  of  any  Justices'  Court  in  a 
connty  may  be  issued  to  and  served  in  any  part  of  the 
comity. 

§  107.  The  Justices  of  the  Peace  elected  in  the  town- 
ships at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine,  or  persons  appointed  to  fill  their  places, 
are  successors  or  the  justices  of  the  peace  of  the  town- 
ships, respectively,  who  held  office  at  the  time  of  such 
eleetion;  and,  in  case  the  townships  of  any  county  are 
hereafter  changed  or  altered,  the  Board  of  Supervisors  of 
such  county  shall  make  provision  as  to  wnat  justices 
shall  be  successors  of  the  justices  of  townships  so  cnanged 
or  altered. 

ABTICLE  UL 
Justices  of  ths  Pxacb  and  Jubtiobs'  Coubts  vx  OxNvaAL. 


I 


110.  Tenns  of  oAce. 

111.  Vacancies. 

112.  Civil  Jurisdiction. 

113.  Goncnrrent  jurisdiction. 

114.  Civil  jurisdiction  restricted. 

115.  Criminal  jurisdiction.  * 


§  HO.  The  term  of  office  of  Justices  of  the  Peace  shall 
he  two  years  from  the  first  day  of  January  next  succeed- 
ing their  election;  provided,  that  all  Justices  of  the  Peace 
elected  at  the  seneral  State  election  of  eighteen  hundred 
and  seventy-nme  shall  go  out  of  office  at  the  end  of  one 
year  from  the  first  day  of  January,  eighteen  hundred  and 
el|^ty. 

§  111  If  a  vacancy  occurs  in  the  office  of  a  Justice  of 
the  Peace,  the  Board  of  Supervisors  of  the  county  shall 
appoint  an  eligible  person  to  hold  the  office  for  the  remain- 
der of  the  unexpired  term. 

i  112.  The  Justices'  Courts  shall  have  civil  jurisdic- 
tion: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest, 
does  not  amount  to  three  hundred  dollars : 

2.  In  actions  for  damages  for  injury  to  tne  person,  or  for 
?*king,  detaining,  or  injuring  personal  property,  or  for 
injiiry  to  real  projierty  where  no  issue  is  raised  by  the 
verified  answer  of  the  defendant  involving  the  title  to  or 
poaaession  of  the  same,  if  the  damage  claimed  do  hot 
amount  to  three  hundred  dollars; 
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3.  In  actions  to  recover  the  possession  of  personal  prop- 
erty, if  the  value  of  such  property  does  not  amount  to 
three  hundred  dollars; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
the  ordinance  of  an  incorporated  citv  and  county,  city,  or 
town,  where  no  issue  is  raised  by  the  answer  involving  * 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mn- 
nicipal  fine ; 

5.  In  actions  upon  bonds  or  undertaldngs  conditioned 
for  the  payment  of  money,  if  the  sum  claimed  does  not 
amount  to  three  hundred  dollars,  though  the  penalty  may 
exceed  that  sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of 
money  on  the  confession  of  a  defendant,  when  the  amonnt 
confessed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars. 

aimerall7--6CaL19;  7Cal.244;  8CaL77;  9CaL86;  11  CaL280;  20CaL 
282;  23  Gal.  86;  29  Cal.  313;  84  Cal.  321;  35  Cal.  269;  47  Gal.  131;  S3  Gal.  48. 

Limited  jtu-i8diction--sec.  33n;  sec.  114;  sec.  925;  23  GaL  402;  3S  CaL 
218;  34  Gal.  326;  35  Gal.  273. 

SiTBDivisiON  1.  Oontract— 10  Gal.  372.  Snm  claimed— see  note 
on  Amount,  to  sec.  76,8uM.  3:5  Gal.  230, 331:  6  Gal.  447;  7  GaL  104;  8 
Gal.  77:  23  Gal.  61:  29  Gal.  307;  30  Cal.  545;  40  GaL  628.  RemiUing  dam- 
ages, 6  Gal.  414;  22  Gal.  466. 

SUBDiYisiOK  2.  Damages— see  sec.  657.  subd.  5,  note.  Personal 
property— Fater  rights,  5  Gal.  445.  Real  property— title  or  right  of 
possession  involved,  compare  sec.  113,  subd.  1 :  and  sea  sees.  76,  subd. 
§n,  and  838;  17  Gal.  67;  38  Gal.  688;  89  Gal.  319;  53  C^.  23.  Verified 
answer— see  sec.  446  et  »eq,  iMue— see  sec.  668.  Amount— sec.  76, 
subd.  3n. 

SuBDivisioir  3.  Replevin— f^enerally,  sees.  473, 509  et  *^.,  667. 
Subdivision  4.  Legality  of  tax,  etc.— see  sec.  76,  subd.  is,  and 
notes;  24  Gal.  61.   Forfeiture— statutory,  33  GaL  212;  36  Gal.  281. 
SuBDivisioir  6.  Amount  confeased— 6  GaL  77. 

§  113.  The  Justices'  Courts  *  shall  have  concurrent 
jurisdiction  with  the  Superior  Courts  within  their  respect- 
ive townships: 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  ex- 
ceed two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  01  the  property  amounts  to  three  hundred  doUaJm. 

Gonst.  Gal.  art.  6,  sec.  11. 

SuBDivisioir  1.  Forcible  entry  and  detainer— sec.  1159  et  tea. 
Formerly— 28  Gal.  118;  29  GaL  662;  87  GaL  162;  42  Gal.  824;  43  CaL  304. 
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SiTBDivisioir  2.  Ztions— for  salaries  and  wages,  sees.  1204,  1206. 
(7Mi^<»-l)ef  ore  Const.  1879,  see  92  CaL  407. 

§  114.  Except  as  in  the  last  preceding  section  provided, 
the  jurisdiction  of  the  Justices'  Courts  shall  not,  in  any 
case,  trench  upon  the  jurisdiction  of  the  several  courts  of 
record  of  the  State,  nor  extend  to  any  action  or  proceed- 
ing against  ships,  vessels,  or  Txliats,  for  the  recovery  of 
seamen's  wages  for  a  voyage  performed  in  whole  or  in 
part  without  the  waters  of  this  State. 

Const.  Cal.  art.  6,  sec.  11. 

Oonrts  of  BeGord--«ee  sec.  34n. 

Bestricted  jonsdiction-- see  sec.  112f». 

Actiona  against  yessels— sec.  813  et  seg. ;'  sec.  825., 

§  115.  The  Justices'  Courts  shall  have  jurisdiction  of 
the  following  public  oifenses  committed  within  the  re« 
Bpective  counties  in  which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  com« 
mitted  upon  a  public  officer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  render 
the  offense  a  felony ; 

3.  Breaches  of  the  peace,  riots,  rout-s,  affrays,  commit'* 
ting  a  willful  injury  to  property,  and  all  misdemeanors 
punishable  by  fine  not  exceeding  five  hundred  dollars,  or 
imprisonment  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment. 

Oiimlnal  }taiadio^on'^DeserHng  $eament  2  Cal.  144, 145.  Jn  gmeral, 
9  Cal.  86.   Mtsdemeanor,  53  CaL  412. 


1 121  K^iias  oousn. 


CHAPTER  VI. 
POIiIGB    COUilTS. 

S  121.  Provided  for  in  Political  Code. 

S121.  Police  Courts  are  established  in  incc^pofated 
es  and  counties,  cities,  and  towns,  and  their  organiza- 
tion, jurisdiction,  and  powers  provided  iot  in  the  Political 
Code,  part  four.  - 


§7  Ornm^  IWT^NEQ^.  SS  34*^ 


CHAFTEB  Vn. 

•BMBRAZi  FBOTiSZOinei    BB8PBOTZir0 
POURT0  OF  JTrSTIGB. 

4STI0U    I.    FUBUCtTT  OF  PBOCSKDIITOS. 

£    IXOIDXHTAL  POWEB8  AS1>  DI7TIX8  OV  COITBTB. 
m.    JUDICIAX  DAT0. 

JTF,  Pbqouedivgs  IV  Ca9x  of  ▲bsxhos  of  JuBes. 
y.  ^&on8iov»  BxspsGTuro   f ijlobs  of  Holdhto 

COVBTS. 
TL  SSAL8  OF  COUBTa. 

Asncnus  i. 

^imuoiTT  OP  PBooasDmoi. 

1 124.  Sittings,  pubUc. 

i  125.  Sittings,  when  private. 

fi  124.  The  sittings  of  evexy  court  of  justioe  shall  te 
pttblie,  except  as  provided  in  the  next  section. 
V.  S.  Const,  art.  6,  sec.  1,  undts. 

J  125.  In  an  action  for  divorce,  crioUnal  conversation, 
notion,  or  breach'  of  promise  of  marriage,  the  coprt 
may  direct  the  trial  of  any  issue  of  fact  joined  therein  to 
be  private,  and  may  exclude  all  persons  except  the  offi- 
cers of  the  court,  the  parties,  their  witnesses,  and  counsel; 
J^rovided,  that  in  any  cause  tbe  court  mav,  in  the  exercise 
of  a  sound  discretion,  during  the  examination  of  a  wit- 
nsss,  exclude  any  or  all  other  witnesses  in  tiuB  cause. 

Oifwee-geaeffally,  sec.  76,  sabd.  4.  Testimony  kopt  saoet,  FeUtl- 
cal  Code,  sec.  Itttt. 


I 


eaoe; 


ABtlCLE  H. 
IirOIDXVTAL  POWBBa  AKD  DlTTIXS  OF  COUBTS. 

1 128.  Fowetft  respeetlng  oondoet  of  prooeedlngs. 

1 129.  Courts  of  record  may  make  rules. 
I  lao.  WbeanuestakeelEeet. 

12&  Every  court  shall  have  power: 

Topiiwerve  and  enforce  oidfir  in  Its  immediate  ppes- 
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2.  To  enforce  order  in  the  proceedings  before  it,  or  be- 
fore a  jperson  qr  persons  empowered  to  conduct  a  judicial 
investigation  under  its  authority ; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  be- 
fore it,  or  its  officers ; 

4.  To  compel  obedience  to  its  judgments,  orders,  and 
process,  and  to  the  orders  of  a  judge  but  of  court,  in  an 
action  or  proceeding;  pending  therein ; . 

6.  To  controlih  furtherance  of  1u8tice,'the  conduct  of  its 
nunisterial  officers,  and  of  all  other  persons  in  any  man- 
ner connected  with  a  judicial  proceeding  before  it,  in 
every  matter  appertaining  thereto ; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  jpeniding  therein,  in  the  cases  and 
manner  provided  in  this  Code;  •   ■ 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
malce  them  conformable  to  law  and  justice. 

See  sec.  177. 

OoBtempt— sec.  1209;  also  sec.  906  et  teq.,  and  47  Cal.  132;  58  Gal.  204; 
!Ex.parte  Cohn,  May  19th,  1880. 

Subdivision  S.  Rules  ~  sec.  129.  Judicial  offioen— iiuddental 
IK>wer8,  etc.,  sees.  176-179. 

Subdivision  9.  People  v.  Center,  March  Ist,  1880. 

"  Subdivision  6.  See  sec.  1986  c/ i*?; 

Subdivision  i.  See  sees.  2093-2097. 

SUBDIVISION  8.  See  sec.  473. 

§  129.  Every  court  of  record  may  make  rules  not  in- 
consistent with  the  laws  of  this  State,  for  its  own  govern- 
ment and  the  government  of  its  officers;  but.  such  rules 
shall  neither  impose  any  tax  or  charge  upon  any  leoal 
proceeding,  nor  give  any  allowance  .to  any  oMisex  tor 
services. 

Powers  of  eourts,judgM,  eto.—eee  Becs.*12B,  177. 

Roles,  generallir^n  Supreme  Cot^rtt  waiver,  Pickett  «.  WaUJMse, 
February  8th,  1880:  finality  of  decision,  Beed  v.  Allison,  April  Mb.  1880; 
in  loiter  courts,  5  Cal.  103;  6  Cal.  696;  18  Cal.  635;  29  Cal.M6;  31  Cal.  101; 
32  Cal.  288. 

SUFREMB  COURT  RULES  (Jan.  1880). 

Admission  of  attorneys— rule  1 ;  see  sec.  275  ^  seq. 

Argument— rule  18;  1  Gal.  197;  6CaL636;  49  Cal.  374;  andseeBBiXFS 

and  POINTS  AND  AUTSOBITIBS.  ><     . 

SaaAp^hearlng  of  causes  in«  nde  30;  reheoHnfh  generally,  7  Cal.  883: 
11  Cal.  341 :  14  CM.  634:  24  Cal.  190:  25  Cal.  653;  80  CS.  462;  39  Cat  581: -43 
Cal.  178;  46  Cal.  640;  48  Cal.  157 ;  50  Cal.  243;  52  CaL  473. 
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BrteflH-rale  2,  snbd.  5;  no  extension  of  time  for,  role  2,  snbcl.  6;  gen- 
erally, 49  CaL  686;  50  Cal.  443;  and  see  Foists  ajbtd  Authobitixs. 

Calendar— ndes  15  and  16;  10  Ca].215;  43  Cal.  38, 43;  45  Cal.  270;  50 
CaL468. 

Oerdfloate— as  to  applicant  for  license,  rule  1;  as  to  Tbansobipt, 
see  that  bead. 

Oo«t»— on  appeal,  rule  24;  36  Cal.  127;  and  see  sees.  1027,  1031, 1034; 
geiienUly,8ee  sec.  1021,  et  seq.;  as  to  Tbakscbipt,  see  that  nead. 

Dismissal  of  appeal— ITAm  transcript  not /lied  in  time,  rule  3;  see  8 
Cal.  900, 347:  25  Cal.  596:  45  Cal.  18;  47  Cal.  414;  Hill  v.  Flnnlffan,  March 
13th,  1880:  Clerk's  certificate  on  motion  for, rule  4;  see  43  Cal.  27;  Fred< 
erick  r.  Tiemev,  Feb.  3rd,  1880;  Pickett  v.  Wallace,  Feb.  8tb.  1880;  Wln< 
derr.  Hendrick,  March  3rd,  1880;  People  v.  Center,  March  31st.  1880; 
copies  of  moving  papers,  rule  4,  subd.  3.  On  other  grounds,  generally, 
sec.  954;  and  Reed  t>.  Allison,  April  5th,  1880;  moving  papers,  rule  4, 
subd.  2  (copies  of,  subd.  3) ;  when  appeal  too  late,  rule  4.  subd.  4.  Cer^ 
tificate  of,  rule  4,  subd.  4.  On  motion  of  respondent ,  rule  25 ;  see  sec.  955, 
and  45  Cal.  270.  By  stipulation,  rule  26.  Jror  violation  qf  requirements 
mf  transcript,  rule  6;  generally,  sec.  53n. 

Examination— of  applicants  for  license,  rule  1. 

Fee— for  license,  rule  1,  subd.  2. 

Hearing— at  instance  of  either  party,  rule  25. 

Motion— length  of  notice  of,  rule  20;  for  Dismissal  ov  Afpbal, 
aee  that  head;  generally,  sec.  1003  et  seq. 

Objection— or  exception  to  record,  role  13;  22  Cal.  42;  26  Cal.  263;  29 
OsL614;  34  Cal.  518;  35  Cal.  127. 

Opinions— recorded,  rule  19;  transmitted  to  court  below,  when,  rule 
21;  generally,  sec.  53n. 

Paper— or  document,  manner  of  printing,  rule  17;  removal  of,  rule 
22;  inspection  of ,  rule  27;  People  v.  Center,  March  1st,  1880. 

Points— and  authorities,  printed;  filing,  rule  2,  subd.  4;  generally,  9 
Cal.  124;  24  Cal.  157,  349:  25  Cal.  37;  28Cal.  489;  51  Cal.  222;  Martin  c. 
Squires,  No.  4938,  Feb.  7th,  1876,  not  reported;  Kelly  v.  Morgans,  Feb. 
Sod,  1880;  Shay  v.  Lady  B.  Mg.  Co.,  Feb.  Uth,  1880;  Mix  v.  Boothe,  Feb. 
mh,1880. 

Becord— rule  10;  diminution  of,  rule  13;  see  Objxotioit  or  Excep< 
tion  to  Becord. 

Beheazing— See  Bakk. 

Rejection— of  applicant  for  license,  rule  1,  subd.  3. 

Benewal— of  application  for  license,  rule  1,  subd.  3. 

Setttement— of  bill  of  exceptions,  etc.,  on  death  or  disability  of 
Judge  below,  rule  29. 

Statement  of  case— accompanying  points  and  authorities,  rule  2, 
cabd.  4. 

Snbstitation  of  representatlTe— of  party  to  appeal,  rule  14;  see  sec. 
Ski.,  Death,  pending  appeal. 

TraioMcxipt-^Arrangement,  chronological,  rule  6.  Blemk  leaf,  rule  6. 
(7em>(ca«e,  of  clerk  below,  rule  4 ;  of  opposing  attorney,  rule  9.  Costs, 
on  failure  to  certify,  rule  9;  of  printing  transcript  and  papers,  rule  11. 
-CWaiteal  causes,  time  limited  for  filing,  rule  2,  subd.  8:  now  written  or 
Minted,  rale  ft,  snbd.  2.  Error,  or  defect  in,  rule  12 ;  People  v.  Center, 
lUrGh  ut,  1880;  Hill  v.  Finnigan,  March  13th,  1880.  Filing,  none  when 
hues  violated,  rale  6;  In  Criminal  causes,  see  that  head.  Filing  and 
nerving,  time  limited  for,  rale  2;  In  re  15th  Av.  Em.,  Feb.  12th,  1880; 
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Hill  V.  Flnnigsn,  March  IStlk,  1880;  Reed  v.  AHIbod,  April  fifth.  IflBI:  ex- 
tension of  time,  role  2, 8abd.«;  copies  (or,  rule 2, sabd.  7.  Index,aisiluh 
betical,  rule  6.  Printed,  how,  role  5;  may  be  by  clerk,  role  10.  Rules, 
violation  of,  see  Filing,  and  ]!>oaglas  v.  Fulda,  Feb.  9th,  1880.  Serving, 
time  for,  see  Filing  and  serving;  proof  of,  rale  2,  sabd.  2 ;  of  copies  on 
adverse  attorney,  rale  9.  Title,  chain  of,  in  tababur  form,  mle  2,  snbd.  5 ; 
49  Cal.  193;  map  or  sarvey,  rule  7. 

Writs— prerogative,  application  for,  rale  28, 45  CaL  24S ;  47  OaL  MS;  50 
Cal.  478;  and  see  sec.  51;  certiorari,  issnanoe,  role  23;  40  Cat  48t. 

§  130.  Boles  adopted  by  the  Supreme  Court  shall  ta^e 
esect  sixty  days,  and  rules  adopted  by  Superior  Ooorts, 
thirty  days  after  their  publication. 

ABTICLE  m. 
Judicial  Dats.  • 

!133.  Days  on  which  coorts,  etc.,  may  be  held. 
134.  Non-jndicial  days. 
135.  Appointments  on  non-Jndicial  days. 

§  133.  Courts  of  justice  may  be  held  and  judicial  busi- 
ness transacted  on  any  day,  except  as  provided  in  the 
next  section. 

Oonrta^Ust  of,  sec.  33;  Jurisdiction  ov,  sec.  38». 

§  134.  No  court  shall  be  open,  nor  shall  any  judicial 
business  be  transacted  on  Sunday,  on  the  first  day  of 
January,  on  the  twenty-second  day  of  February,  on  the 
fourth  day  of  July,  on  the  twenty-fifth  day  of  December, 
on  a  day  in  which  an  election  is  held  throughout  the 
State,  or  on  a  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday,  except  for  the  foUowini; 
purposes : 

1.  To  give,  upon  their  request,  instructions  to  a  jary 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict,  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  natare; 
provided,  that  the  Supreme  Court  shall  always  be  open  for 
the  transaction  of  business;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

Holidays— sees.  10, 11;  also,  sees.  12, 13. 

Oonrts  always  open— sees.  47, 73. 

Injunctions  and  writs  of  prohibition—Issnance  of,  sec.  76,  snbd.  5. 

§  135.  If  any  day  mentioned  in  the  last  section  hap- 
pen to  be  the  day  appointed  for  the  holding  or  sitting  of  a 
court,  or  to  which  it  is  adjourned,  it  shall  oe  deemed  ap- 
pointed for  or  adjourned  to  the  next  day. 
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ARTICLE  lY. 

PsoGB^EDnrGs  nr  Casb  of  Abssxos  of  Judge. 

$  139.  Adjournment  for  absence  of  judge. 
S  140.  Adjournment  till  next  regular  session. 

§  139.  If  no  Judge  attend  on  the  day  appointed  for  the 
hoIdiDg  or  sitting  of  a  court,  or  on  the  day  to  which  it  may 
have  been  adjourned,  before  noon,  the  Sheriff  or  Clerk 
shall  adjourn  the  same  until  the  next  day,  at  ten  o'clock 
A.  M.,  and  if  no  Judge  attend  on  that  day,  before  noon, 
the  Sheriff  or  Clerk  shall  adjourn  the  same  until  the  fol- 
lowing day  at  the  same  hour,  and  so  on,  from  day  to  day 
for  one  week,  unless  the  Judge,  by  written  order,  directs 
*  it  to  be  adjourned  to  some  day  certain,  fixed  in  said 
order,  in  which  case  it  shall  be  so  adjourned. 

Anival  of  judge— after  noon,  24  Cal.  19. 

Hon-judicial  day— sec.  135. 

§  140.  If  no  Judge  attend  for  one  week,  and  no  written 
Older  be  made,  as  proyided  in  the  last  section,  the  Sheriff 
or  Clerk  shall  adjourn  the  session  imtil  the  time  ap- 
pointed for  the  holding  of  the  next  regular  session. 

IVematare  adjournment— 19  Cal.  644. 

Seasions— 906  aec.  78n. 

ARTICLE  V. 

PBOVISIOirS  RBSPECTIITG  PLACES  OF  HOLDnTG  GOUBTS. 

1 142.  Change  in  certain  cases  of  place  of  holding  court. 

1 143.  Parties  to  anpear  at  place  appointed. 

8  144.  Wben  Sherixf  to  provide  court-rooms,  etc. 

§  142.  The  Judge  or  judges  authorized  to  hold  or  preside 
at  a  court  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  town,  may,  by  an  order  filed 
with  the  city  and  county  or  county  clerk,  and  published 
as  he  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county, 
county,  city,  or  town  than  that  appointed,  when  war, 
insurrection,  pestilence,  or  other  public  calamity,  or  the 
danger  thereof,  or  the  destruction  or  danger  of  the  build- 
ing appointed  for  holding  the  court,  may  render  it  neces- 
sary; and  may,  in  the  same  manner,  revoke  the  order, 
and  in  bis  or  their  discretion,  appoint  another  place  in 
the  same  city  and  coonl^,  county,  city,  or  town,  for  hold- 
ing the  court. 
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§  143.  When  the  court  is  held  at  a  place  appointed,  as 
provided  in  the  last  section,  everv  person  held  to  appear 
at  the  court  must  appear  at  the  place  so  appointed. 

§  144.  If  suitable  rooms  for  holding^  the  Superior 
Courts  and  the  chambers  of  the  judges  of  said  courts  be 
not  provided  in  any  city  and  county,  or  county,  by  the 
Supervisors  thereof,  together  with  the  attendants,  furni- 
ture, fuel,  lights,  and  stationery  sufficient  for  the  transao- 
action  of  business,  the  courts,  or  the  Judge  or  judges 
thereof,  may  direct  the  Sheriff  of  the  city  and  county,  or 
county,  to  provide  such  rooms,  attendants,  furniture, 
fuel,  lights,  and  stationery;  and  the  expenses  incurred, 
certiiied  by  the  Judge  or  judges  to  be  correct,  shall  be  a 
charge  against  the  city  and  county  treasury,  and  paid  out 
of  the  general  fund  thereof. 

ABTICLE  VI. 
SEiXS    OF    COUBTS. 

Wbat  courts  shall  have  seals. 

Seal  of  Supreme  Court. 

Seals  of  Superior  Courts. 

Seals  of  Police  Courts  of  cities  and  cottntles. 

Seals,  how  provided:  private  seals,  when  used. 

Clerk  of  court  to  keep  seal. 

Seals  of  courts,  to  what  documents  affixed. 

§  147.  Each  of  the  following  courts  shall  have  a  seal: 

1st.    The  Supreme  Court; 

2nd.  The  Superior  Courts; 

3rd.   The  Police  Court  of  every  city  and  county. 

Seal  of  conrt-^udieial  notice  taken  of,  sec.  1875,  subd.  4;  eourt  eomf 
misnoner  may  provide  official  seal,  sec.  269,  subd.  5. 

Seals— discussed,  sec.  14n;  teal  not  test  of  court  of  record,  82  CaL 
S24,  and  see  sec.  150. 

§  148b  The  seal  used  by  the  Supreme  Court,  abolished 
by  the  Constitution,  shall  be  the  seal  of  the  Supreme 
Court  herein  provided  for;  but  the  said  court  may  direct 
the  Clerk  of  the  Supreme  Court  to  provide  two  duplicates 
of  said  seal,  each  of  which  shall  be  considered  the  same 
as  and  have  the  same  force  and  effect  as  the  original. 

§  149.  The  seals  of  the  Superior  Courts  shall  be  circu- 
lar, not  less  than  one  and  three-fourths  inches  in  diame- 
ter, and  having  in  the  center  any  word,  words,  or  design 
adopted  by  the  judges  thereof,  and  the  following  inscrm- 
tion  surrounding  the  same:  "Superior  Court, ,  Cali- 
fornia," inserting  the  name  of  the  county,  or  city  and 
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county;  provided,  that  the  seal  of  any  such  court,  which 

has  heen  adopted  previous  to  the  passage  of  this  act, 

shall  he  the  seal  of  such  court,  until  another  be  adopted. 

See  Act  of  March  31st,  1880,  (Statutes  1880,  p.  62),  validating  writs, 
process  and  certificates  issued  from  Superior  Courts  before  seal  pro< 
Tided. 

§  150.  The  Police  Court  of  every  city  and  county  may 
use  any  seal  having  upon  it  the  inscription,  "Police 
Court, ,"  (inserting  the  name  of  the  city  and  county). 

§  151.  Courts  which  have  not  the  necessary  seal  pro- 
Tided,  or  the  Judge  or  judges  thereof,  shall  request  the 
Supervisors  of  their  respective  counties,  or  cities  and 
comities,  to  provide  the  same,  and  in  case  of  their  failure 
to  do  so,  may  order  the  Sheriff  to  provide  the  same,  and 
the  expense  thereof  shall  be  a  charge  -against  the  county 
or  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof;  and  until  such  seal  be  provided,  the  Clerk 
of  each  court  may  use  his  private  seal,  whenever  a  seal  is 
required. 

§  152.  The  clerks  of  the  court  shall  keep  the  seal 
thereof. 

§  153.  The  seal  of  a  court  need  not  be  affixed  to  any 
proceeding  therein  or  document,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  wiU,  or  of  the 
(H[>pointment  of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record,  or 
other  proceeding  of  a  court,  or  of  an  officer  thereof,  or  of 
a  copy  of  a  document  on  file  in  the  office  of  the  Clerk. 

Seals,  generally— sec.  14,  and  note. 
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TITLE  n. 

Judicial  OfElcexB. 

Chafteb  I.    Judicial  Officers  m  oenbbal.    §§  16&-161. 
II.    Powers  asi>  Duties  of  Judges  at  Cham- 
BEBS.    §1  165-166. 

III.  Disqualifications. OF  Judges.    §§  170-172. 

IV.  Incidental  Powers  and  Duties  of  Judi- 

cial Officers.    §§  176-179. 
V.    Miscellaneous     Provisions     respecting 
Courts  and  Judicial  Officers.    §§ 
182-187. 
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CHAPTEE  I. 
JUDICIAL  OFFICERS  IN  aSNBRAL. 

* 

1 156.  Qualifications  of  Justices  of  Sapreme  Court. 
f  157.  Qiialiflcations  of  Superior  Judges. 
1 156.  Besldence  of  Superior  Judges. 

1 159.  Besldence  and  qualiflcation  of  Justices  of  the  Peace. 

1 160.  Judges  holding  Superior  Courts  at  request  of  Gk>vemor. 

s  161.  Justices  and  Judges  ineligible  to  Other  than  Judicial  ol&ce. 

§  156  Ko  person  shall  be  eligible  to  the  office  of  Chief 
or  Associate  Justice  of  the  Supreme  Court,  unless  he 
Bhall  have  been  a  citizen  of  the  United  States  and  a  resi- 
dent of  this  State  for  two  years  next  preceding  his  election 
or  appointment,  nor  unless  he  shall  have  been  admitted 
V)piactice  before  the  Supreme  Court  of  the  State. 

Mtomey— admitted  before  Sum'eme  Court:  otherwise  (before  Const. 
Oil  1B79,  art.  6,  sec.  23),  see  32  Cal.  296. 

§  157.  Ko  person  shall  be  eligible  to  the  office  of  Judge 
of  a  Superior  Court  unless  he  shall  have  been  a  citizen  of 
the  United  States  and  a  resident  of  this  State  for  two 
years  next  preceding  his  election  or  appointment,  nor  un- 
less he  shall  have  been  admitted  to  practice  before  the 
Sapreme  Court  of  the  State. 

8eesec.lS6n. 

§  156  Each  Judge  of  a  Superior  Court  shall  reside  at 
the  county  seat  of  the  county  m  which  such  court  is  held, 
or  within  three  miles  thereof,  and  within  the  county,  ex- 
cept that  in  the  counties  of  Yuba  and  Sutter  the  Judge 
may  reside  in  either  of  said  counties. 

§  159.  Every  Justice  of  the  Peace  shall  reside  in  the 
city  and  county,  or  township,  in  which  his  court  is  held, 
and  no  person  shall  be  eligible  to  the  office  of  justice  of 
the  peace  unless  he  shall  have  been  a  citizen  of  the 
United  States  and  a  resident  of  the  city  and  county,  or 
oonnty,  in  which  he  is  to  serve  for  one  year  next  preced- 
ing his  election  or  appointment. 

§  160.  If,  by  reason  of  sickness,  absence,  disability,  or 
other  cause,  a  regular  session  of  the  Superior  Court  can- 
hot  be  held  in  any  county  by  the  Judge  or  judges  thereof, 
or  by  a  Superior  Judge,  requested  by  liim  or  them  to  hold 
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such  court*  a  certificate  of  that  fact  shall  be  transmitted 
by  the  Clerk  thereof  to  the  Governor,  who  may  there- 
upon request  some  other  Superior  Judge  to  hold  sach 
court;  and  a  Judge  so  holdine  a  court,  at  the  request  of 
the  Governor,  shall  be  allowed  his  actual  expenses  in  go- 
ing to,  returning  from,  and  attending  upon  the  business 
of  such  court,  which  shall  be  a  charge  against  the  treas- 
ury of  the  county  where  such  court  is  held,  and  paid  out 
of  the  general  fund  thereof.  . 

See  sec.  71. 

Under  Oonst.  Oal.  1849— proper,  1  Cal.  379;  2  CaL  207. 

B7  consent— 28  Cal.  472;  40  Cal.  468. 

§  161.  The  Justices  of  the  Supreme  Court  and  Judges 
of  the  Superior  Courts  shall  be  ineligible  to  any  other 
office  or  public  employment  than  a  judicial  office  or  em- 
ployment during  the  term  for  which  they  shall  have  been 
elected. 

Const.  Gal.  art.  6,  sec.  18. 
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CHAPTBB  n. 
P0WBR0  OP  rUDQSB  AT  CHAMBBR8. 

5 165.  Powers  of  Justices  of  Supreme  Court  at  cbambers. 

5 166.  Powers  of  Superior  Judges  at  cbambers. 

§  165.  The  Justices  of  the  Supreme  Court,  or  any  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which ' 
are  usually  granted  in  the  first  instance  upon  an  ex  jHirte 
application,  except  writs  of  mandamus,  certiorari,  and 
prohibition;  and  may,  in  their  discretion,  hear  applioa- 
tions  to  discharge  such  orders  and  writs. 

Bee  sec.  176;  also  sees.  177, 178, 179. 

§  166.  The  Judge  or  Judges  of  a  Superior  Court,  or 
any  of  them,  may,  at  chambers,  grant  all  orders  and  writs 
which  are  usually  granted  in  the  first  instance  upon  an  ex 
parte  application,  and  may,  at  chambers,  hear  and  dis* 
pose  of  such  orders  and  writs;  and  may  also,  at  chambers, 
appoint  appraisers,  receive  inventories  and  accounts  to  be 
liled,  suspend  the  powers  of  executors,  administrators,  or 
Rnardians  in  the  cases  allowed  by  law,  grant  special  let- 
ters of  administration  or  guardianship,  approve  claims 
and  bonds,  and  direct  the  issuance  from  the  court  of  all 
writs  and  process  necessary  in  the  exercise  of  their 
powers  in  matters  of  probate. 

Seesec.  155n. 

Eooxty  eto.,  for  official  bnsinaM— Political  Code,  sec.  4116. 

_Power  at  ehamben,  generaUy—lO  Cal.344;  17  Cal.375;  27  Cal.491; 
MCal.  530,565:  31  Cal.  17 J;  34  Cal.  331;  36  CaL  24;  37  Cal.  15;  38  Cal.  439; 
44Cal.84;49dal.239. 

Hotiona  for  new  triala— beard  at  cbambers  before  cbange  of  1880. 

Probate  matters— see  sec.  1305. 
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CHAPTER  in. 

DISQUALIFICATIONS  OF  JUDOBS. 

!170.  Disqaallflcations  to  sit  or  act. 
171.  Certain  Judges  not  to  practice  law. 
172.  No  judicial  officer  to  bave  partner  practicing  law. 

§  170.  No  Justice,  Judge,  or  Justice  of  the  Peace,  shall 
sit  or  act  as  such  in  any  action  or  proceeding: 

1.  To  which  he  is  a  party,  or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party  by  consanguinity 
or  affinity  within  the  third  degree,  computed  according  to 
the  rules  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding. 

But  the  provisions  of  this  section  shall  not  apply  to  the 
arrangement  of  the  calendar  or  the  regulation  of  the 
order  of  business,  nor  to  the  power  of  transferring  the 
action  or  proceeding  to  some  other  court. 

Partiality— remedy  for,  24  CaL  34;  28  Cal.  492. 

Disqualification— when  none,  12  CaL  523;  18  Gal.  186;  vitiates  Judg- 
ment, 24  Cal.  70. 
Ohange  of  venue— sec.  397,  subd.  4;  sec.  398. 
Subdivision  1.  Party  or  interested— 37  Gal.  190. 

SuBDivisioir  2.  Related— third  degree,  23  Gal.  593;  24  CaL  76;  roles 
of  law,  Civil  Code,  sees.  1392, 1393. 

Subdivision  3.  Judge— acting  as  attorney,  sec.  171. 

§  171.  No  justice,  or  judge  of  a  court  of  record,  or 
county  clerk,  shall  practice  law  in  any  court  of  this  State, 
nor  act  as  attorney,  agent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent 
rights,  or  other  proceedings,  before  any  department  of 
the  State  or  general  government,  or  courts  oi  the  United 
States,  during  his  continuance  in  office;  nor  shall*  any 
justice  of  the  peace  practice  law  before  any  justice's 
court  in  the  county  in  which  he  resides,  fin  effect  March 
14th.  1881.1 

§  172.  No  justice,  judge,  or  other  elective  judicial  of- 
ficer, or  court  commissioner,  shall  have  a  partner  acting 
as  attorney  or  counsel  in  any  court  of  this  State. 
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CHAPTEB  IV, 

INCIDZSNTAL    POWERS    AND    DXTTIBS    OF 
JUDICIAL  OFFICERS. 

178.  Powenof  liKlffesoatof  court. 

177.  Powers  of  ludicial  officers  as  to  conduct  of  proceedings. 

178.  To  punish  for  contempt. 

179.  To  take  acknowledgments  and  affidayits. 

§  176.  A  Justice  or  Judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  upon  a  Justice  or  Judge, 
as  contradistinguished  from  the  court. 

Bee  sees.  165, 166, 179. 

§  177.  Every  judicial  officer  shall  have  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence, and  in  proceedings  before  him,  when  he  is  engaged 
in  the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided 
in  this  Code ; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding  before  him,  in  the  cases  and  manner  provided 
m  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing before  him,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 

See  sec  128. 

§  178i  For  the  effectual  exercise  of  the  powers  con- 
ferred by  the  last  section,  a  judicial  officer  may  punish 
for  contempt  in  the  cases  provided  in  this  Code. 

Contempt— generally,  sec.  1209;  In  Justices'  Courts,  sec.  906. 

§  179.  Each  of  the  Justices  of  the  Supreme  Court, 
and  Judges  of  the  Superior  Courts,  shall  have  power  in 
anv  part  of  the  State,  and  every  Justice  of  the  Peace  with- 
in his  city  and  county,  or  county,  and  a  Judge  of  a  Police 
or  inferior  court  within  his  city  and  county,  city,  or  town, 
to  take  and  certify : 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
teal  property,  or  of  any  other  written  instrument; 
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2.  The  acknowledgment  of  satisfaction  of  a  judgment 
of  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

SUBDivisiov  1;  Real  property— conveyance  of,  see  sec  1971. 

SUBDFVisioir  2.   Batislaction  of  judgment— sec  675. 

SUBDivisiOH  S.  Aflldavit-4ee.  W»  et  uq.    Deposition— eec.  tttt 
tt  teq. 
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CHAPTER  V. 
tflBCELLANEOITS  PROVISIONS  RSSFSCT- 

ma  COURTS  Ajsn>  judicial  officers. 

S 182.  Subsequent  applications  for  orders  refused,  when  prohibited. 

S I9L  Violations  of  preceding  section. 

$  184.  Proceedings  not  affected  by  vacancy  in  ofElce. 

S 185.  Proceedings  to  be  in  English  language. 

\  186.  Abbreviations  and  figures. 

S 187.  Means  to  carry  jurisdiction  Into  ^ect. 

§  182.  If  an  application  for  an  order  made  to  a  Jud^ 
of  a  court  in  whicn  the  action  or  proceeding  is  ^nding,  is 
lefused  in  whole  or  in  part,  or  is  granted  conditionally,  no 
subsequent  application  for  the  sapie  order  shall  be  made 
to  any  Court  Commissioner,  or  any  other  Judge,  except  of 
a  higher  court;  but  nothing  in  this  section  applies  to  mo- 
tions refused  for  informality  in  the  papers  or  proceedings 
necessary  to  obtain  the  order,  or  to  motions  refused  with 
liberty  to  renew  the  same. 

Orden  and  motions  generally— sec.  1003  et  aeq. 

Orders,  appealable— sec.  939,  subd.  3. 

Liberty  to  renew  application— 44  Gal.  235;  46  Gal.  285. 

§  183.  A  violation  of  the  last  section  may  be  punished 
as  a  contempt;  and  an  order  made  contrary  thereto  may 
be  revoked  by  the  Judge  or  Commissioner  who  made  it,  or 
vacated  by  a  Judge  oi  the  court  in  which  the  action  or 
proceeding  is  pending. 

Ftaahy  for  violation— see  sees.  906, 1209. 

Ez  parte  order— vacating  or  modifying,  sec.  937. 

S  184.  No  proceeding  in  any  court  of  justice,  in  a.n 
action  or  special  proceeding  pending  therein,  shall  be  af- 
fected by  a  vacancy  in  the  office  of  all  or  any  of  the 
jadges  thereof. 

Vacancy— sec&i  42, 70. 

.  §  185.  Every  written  proceeding  in  a  court  of  justice 
in  this  State  shall  be  in  tne  Englisn  language,  ana  judi- 
cial proceedings  shall  be  conducted,  preserved,  and  pub- 
lishM  in  no  other. 
Wwds  and  i^maes— Interpretation  of,  sees.  16, 17. 
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§  186.  Such  abbreyiationB  as  are  in  oommon  use  may 
be  used,  and  numbers  may  be  expressed  by  figures  or 
numerals  in  tlie  customary  manner. 

See  sec.  185». 

§  187.  When  jurisdiction  is,  by  the  Constitution  or  this 
Code,  or  by  any  other  statute,  conferred  on  a  court  or 
judicial  officer,  all  the  means  necessary  to  carry  it  into 
effect  are  also  given;  and  in  the  exercise  of  this  jurisdic- 
tion, if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  Code  or  the  statute,  anv  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  api>ear 
most  conformable  to  the  spirit  of  this  Code. 

Stipulation  enforcing— 63  Cal.  6S0. 

Process— authority  over,  48  CaL  133. 

Suitable  mode  of  proceeding— adopted,  50  Cal.  S39, 644. 
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TTTLB  IIL 

Peraons  Specially  Invested  with  Powers 
of  a  Judicial  Nature. 

Chap.   L  JUBOBS.    §§190-254. 

II.  COXTICF  COMUISSIONBBS.     §§  268, 269 
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CHAPTER  I. 

JURORS. 

▲BTioLB  I.  Jimoies  nr  geitebal.        « 

II.     QUAJ^IFIOATIOirS  AND  EZEVFTTOirS  OF  JUBOBS. 
ni.     OV     SELEOTIira     AND     BSTUBNIira     JlTBOBS     FOB 
COUBTS  OF  RECOBD. 

rv.  Of  Dbawino  Jubobs  fob  Coubts  of  Becobd. 
V.  Of  SuMHONiNa  Jubobs  fob  Coubts  of  Becobd. 
YI.  Of  Summokino  Jubobs  fob  Coubts  not  of  Bbo- 

OBD. 

VII.   Of  Summonino  Jubobs  of  Inquest. 
VIII.   Obedience  to  Summons,  how  Enfobced. 
IX.  Of  Impanneling  Oband  Jubies. 
X.   Of  Impanneling  Tbial  Jubies  in  Coubts  of 

Becobd. 
XI.  Of  Impanneling  Tbial  Jubies  in  Coubts  not  of 

Becobd. 
xn.  Of  Impanneling  Jubies  of  Inquest. 

ABTICLE  L 

JtTSOBS  IN  GENERAL. 

190.  Jury  deflned. 

191.  Different  kinds  of  juries. 

192.  Grand  jury  deflnea. 

193.  Trial  Jury  defined. 
S  194.  Number  of  a  trial  Jury. 
S  195.  Jury  of  inquest  defined. 

§  190.  A  lory  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jurors— qualifications  and  exemptions,  sees.  198-202;  selectliig  and 
summoning,  sees.  204-238;  impanneling,  sees.  241-254. 


§  191.  Juries  are  Qf  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 


§  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Grand  jury,  impanneling— sees.  241-242.  How  often  drawn- 
Const.  Cal.  art.  1,  sec.  8. 
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§  1.93.  A  trial  jary  is  a  body  of  men  returned  from  the 
citizens  of  a  particular  district  before  a. court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

Trial  by  jtuy— sees.  600-619. 

Verdict— when  need  not  be  unanimous.  Const.  CaL  art.  1,  sec.  7.  See 
al8o,  sec.  618. 

§  194.  A  trial  jury  shall  consist  of  twelve  men;  pro* 
vided,  that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

X«eM  than  twelve— Const.  Cal.  art.  4,  sec.  7 ;  and  see  18  CaL  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  j)articular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partic- 
ular facts.  » 

ABTIGLE  U. 
({irAI.IFI0ATI0K8  AKD  EXEMFTIOHS  OF  JUBOBS. 

1198.  Who  competent  to  act  as  juror. 
199.  Who  not  competent  to  act  as  Juror. 
200.  Who  exempt  from  jury  duty. 
S  201.  Who  may  be  excused. 
I  202.  Affidavit  of  claim  to  exemption. 

§  198.  A  person  is  competent  to  act  as  juror  if  he  be : 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  of  the  State  one 

Sear,  and  of  the  county,  or  city  and  county,  ninety  days 
efore  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  on  property  belonging  to  him. 

STTBDivisioir  1.   Aliens— not  competent,  17  Cal.  322;  51  Cal.  599. 

Residence,  generally— see  Const.  Cal.  art.  2,  sec.  4,  art.  20,  see.  12; 
Political  Code,  sec.  82;  4  CaL  175;  6  CaL  410;  7  Cal.  91 ;  15  Cal.  48;  26  CaL 
MS;  31  CaL  261, 650. 

Elector— Jivor  formerly  had  to  he— 3  CaL  108. 
SUBDIVISION  3.   32  CaL  40. 
Subdivision  4.  84  CaL  672. 


A  person  is  not  competent  to  act  as  a  juror: 
I.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section;  or, 

Cods  Civ.  Fboc— 8. 
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2.  Who  baa  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  oth«r  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  jnror 

if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicines; 

7.  An  officer,  keeper,  or  attendant  of  an  alms-hoose, 
'hospital,  asylum,  or  other  charit>able  institution: 

8.  Engaged  ih  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Prison,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  State;  .   ' 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploy^,  or  operator  of  a  telegraph  line  domg  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  pm>lio  ferry  or 
toll-gata. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  dul^  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year;  but  this  exemption  shall  not  extend  to  a 
person  who  is  summoned  as  a  jurer  for  the  trial  of  a  par- 
ticular case. 

Exemption— how  claimed,  sec.  202. 

8\rBDivisioir  ll— Exempt  fireman— Political  Code,  sees.  3339, 3340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  intrusted  to  him, 
is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 
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§  202.  If  a  person,  exempt  from  liabilitr  to  act  as  a 
jaror,  as  provided  in  section  two  hundred,  oe  summoned 
as  a  juror,  he  may  make  and  transmit  bis  affidavit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  stating  his 
office,  occupation,  or  employment;  and  such  affidavit  shall 
be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub- 
stance, shall  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ARTICLE  HL 

Or  SxLBOTrEro  astd  Betxjrnino  Juboks  fob  Coxtbts  of 

BXCOBD. 

204.  Jury  lists,  by  whom  and  when  to  he  made. 

205.  How  selection  shall  be  made. 

206.  Lists  to  contain  how  many  names. 

208.  Lists  to  be  placed  with  Clerk. 

209.  Duty  of  Clerk;  jury  boxes. 

210.  Begalar  Jurors  to  serve  one  year. 
2U.  Jurors  to  be  drawn  from  boxes. 

§  204;.  Within  thirty  days  after  the  passage  of  this  act 
the  Superior  Court  in  each  of  the  counties  of  this  State 
■hall  make  an  order  designating  the  number  of  grand 
jurors,  and  also  the  number  of  trial  jurors  that,  in  the 
opinion  of  said  court,  will  be  required  for  the  transaction 
of  the  bnsiness  of  said  court  during  the  year  ending  on 
the  first  day  of  Januarv,  eighteen  Tmndred  and  eighty- 
one:  and  thereafter,  in  the  month  of  January  in  each  year, 
it  snail  be  the  duty  of  said  court  to  make  an  order  desig- 
nating the  estimated  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors,  that  will,  in  the  opinion  of  said 
court,  be  required  for  the  transaction  of  tue  business  of 
the  court,  and  the  court  and  the  trial  of  causes  therein, 
during  the  ensuing  year.  And  immediately  after  said 
order  shall  be  made,  the  Board  of  Supervisors  shall  select, 
as  provided  in  the  next  section,  a  list  of  persons  to  serve 
as  grand  jurors  and  trial  jurors  in  the  Superior  Court  of 
said  county  during  the  ensuing  year,  or  until  a  new  list 
of  jurors  shall  be  provided.  In  cities  and  counties  hav- 
ing over  one  hundred  thousand  inhabitants  such  selec- 
tion shall  be  made  by  the  Judges  of  the  Superior  Court.* 

§  205.  Thev  shall  proceed  to  select  and  list  from  those 
assessed  on  the  last  preceding  assessment  roll  of  such 
county,  or  city  and  county,  suitable  persons  competent  to 
B&gve  as  jurors;  and  in  making  such  selection  they  shall 
take  the  names  of  such  only  as  are  not  exempt  from 

*  See  amendments  for  1882,  following  S  259. 
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eerviag,  who  are  in  possession  of  their  natural  faculties 
and  not  infirm  or  decrej^it,  of  fair  character,  of  approved 
integrity,  and  of  sound  judgment.* 
See  sec.  198-201. 

§  206.  The  list  to  be  made  shall  contain  the  number  of 
persons  which  shall  have  been  designated  by  the  court. 
The  names  for  such  list  shall  be  selected  from  the  differ- 
ent wards  or  townships  of  the  respective  counties  in  pro- 
portion to  the  number  of  inhabitants  therein,  as  nearly  as 
the  same  can  be  estimated  by  the  persons  making  such 
list.* 

§  208.  Certified  lists  of  the  persons  selected  to  serve 
as  jurors  shall  at  once  be  placed  in  the  possession  of  the 
County  Clerk  * 

§  209.  On  receiving  such  lists,  the  County  Clerk  shall 
file  the  same  in  his  ofiice  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  pax>er  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  tbem  the  names  of  the  persons  selected  in  a 
box,  to  be  called  the  "jury  box." 

§  210.  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  names  of  persons,  whether  for*  grand  or 
trial  jurors,  shall  be  drawn  from  the  *' jury  box;"  and  if, 
at  the  end  of  the  year,  there  shall  be  the  names  of  per- 
sons in  the  **  jury  box"  who  may  not  have  been  drawn 
during  the  year  to  serve  as  jurors,  the  names  of  such  per- 
sons may  be  placed  upon  the  list  of  jurors  drawn  for  the 
succeeding  year.* 

ABTICLE  IV. 
Ov  DBAWiira  JimoBS  Fon  Cotnars  of  Bbcord. 

214.  Order  of  Ju^e  or  Judges  for  <lrawliig  of  jury. 

215.  Sheriff  to  be  notified.     - 

216.  Sheriff  and  JaCige  to  witness  drawing. 
.  217.  Drawing,  when  to  be  adjourned. 
S  218.  Adjourned  drawing  to  proceed,  when. 
S  219.  Drawing,  bow  conducted.  .    . 
§  230.  Preservation  of  ballots  drawn. 

S  221.  Copy  of  list  to  be  furnished  by  Clerk,  when. 

§  214.  Whenever  the  business  of  the  Superior  Gouift 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de* 

*  See  amendments  for  1882,  following  S  259. 


Biaaded  in  any  cause  or  causes  at  issae  in  said  coort,  and 
BO  jury  is  in  attendance,  the  coiirt  may  make  an  order  dU 
lecting  a  trial  jury  to  be  drawn,  and  samiDoned  to  attend 
before  said  court  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  jury  may  have  been  demanded, 
be  continued  and  Hxed  for  trial  when  a  jury  shall  be  in 
attendance. 
Saperior  Oonrts— sees.  69-79. 

§  215.  Inunediately  upon  the  order  mentioned  in  the 
pKcedine  seetion  bein^r  made,  the  Clerk  shall,  in  the  pres- 
ence of  the  coort,  proceed  to  draw  the  jurors  from  the 
"jury  box."* 

PfftMnce  of  ^e  court— People  v.  GaUagber,  May  14th,  1880. 

?219.  ^e  Clerk  must  conduct  said  drawing  as  follows : 
.  He  must  shake  the  box  containing  the  names  of  ju- 
rors 80  as  to  mix  the  slips  of  paper  upon  which  such 
names  are  written  as  well  as  possible;  he  must  then  draw 
from  the  box  as  many  slips  of  paper  as  are  ordered  by  the 
court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  min- 
utes of  the  court,  which  must  show  the  name  contained 
on  every  slip  of  paper  so  drawn  from  the  "jury  box." 
^  3.  If  the  name  of  any  person  is  drawn  from  the  box  who 
is  deceased  or  insane,  or  who  may  have  permanently  re- 
inoved  from  the  county,  or  who  is  exempt  from  jury  serv- 
ice, and  the  fact  shall  be  made  to  appear  to  the  satisfac- 
tioQ  of  the  coiirt,  the  name  of  such  person  shall  be  omit- 
ted from  the  list,  and  the  slip  of  paper  containing  such 
name  be  destroyed  and  another  juror  drawn  in  his  place, 
and  the  fact  shall  be  entered  upon  the  minutes  of  the  court. 
The  same  i>roceeding  shall  be  had  as  often  as  may  be  nec- 
ewary  until  the  whole  number  of  jurors  required  are 
drawn.  .     . 

After  the  drawing  shall  be  completed,  the  Clerk  shall 
make  a  copy  of  the  list  of  names  of  the  persons  so  drawn, 
and  certify  the  same.  In  his  certificate  he  shall  state  the 
date  of  the  order  and  of  the  drawing,  and  the  number  of 
jurors  drawn,  and  the  time  when  and  the  place  where 
such  jurors  are  required  to  appear.  Such  certificate  and 
list  shall  be  delivered  to  the  Sheriff  for  service.* 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  Clerk  shall  preserve  the  oallots  drawn,  and  at  the 
close  of  the  session  or  sessions,  for  which  the  drawing  was 

*  See  amendments  for  1882,  following  §  259. 
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had,  he  shall  replace  in  the  proper  box  from  which  they 
were  taken  all  ballots  which  have  on  them  the  names  of 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

« 

ARTICLE  V. 
Of  SUHMOKIirO  JUBOBS  FOB  COUBTS  OF  SSOOBD. 

225.  Sheriff  to  summon  jurors,  how. 

226.  Of  drawing  and  summoning  Jurors  to  attend  forthwith. 

227.  Of  summoning  jurors  to  complete  a  panel. 

228.  Compensation  of  elisor. 

§  225.  The  Sheriff ,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  reg^ular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specif ying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  juror— name  not  on  venire,  9  Cal.  637. 

Return— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  or  record  or  session  thereof,  or  a  8uf-^ 
ficient  number  of  jurors  fail  to  appear,  such  court  xuay 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 
as  may  be  required,  and  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jnr7-4  Cal.  218;  43  Cal.  344;  46  CaL  47;  47  CaL  93, 134;  People 
c.  Ah  Chung,  May  22nd,  1880. 

Elisor— 14  CaL  123. 

§  227.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  Sherflf, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to 
complete  the  panel,  from  the  body  of  the  county,  or  city 
and  county,  and  not  from  the  bystanders;  and  the  Sheriff 
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or  elisor  shall  summoii  the  nnmber  so  ordered  aooordlogly 
and  return  the  names  to  the  court. 

§  22B.  An  elisor  who  shall,  hy  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonaole  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereol 

ABTICLE  YL 

Of  SuiocosiHO  JtmoBS  vob  Cottbts  vot  or  Bboobd 

i289.  Jurors  for  Justices'  or  Police  Courts. 
231.  How  to  be  summoned. 
232.  OflLcer's  retom. 

§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  l^olice  or  other  inferior  court,  they  shall, 
upon  ^he  order  of  the  Justice,  or  any  one  of  the  justices 
▼here  there  is  more  than  one,  or  of  the  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
bas  jurisdiction,  by  notifying  them  orally  that  they  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

,  §  232.  The  ofiicer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with,  a  Ust  of  the  persons  summoned  indorsed 
thereon. 

ARTICLE  VIL 

Ov  SviacoHiiro  Jubies  of  Ikqttsst. 

S  23S.  How  to  be  summoned. 

Ji  235.  Juries  of  inquest  shall  be  summoned  by  the 
oer  before  whom  the  proceedings  in  which  they  are  to 
Bit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required.  , 
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ABTICLBTZn. 
OBXDIXirOX  TO  SXTIOCOTS,  HOW  XSVOBOXD. 

S  238.  Attachment  and  fine. 

§  238.  Anv  juror  summoned,  who  willfollT  and  with- 
out reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  mar  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be 
heard. 

ABTICLB  IZ. 

Of  IicPAWXLnro  OBAim  Juxixs. 

I  241.  Grand  Jury,  when  to  be  Impanneled. 
C  242.  How  constituted. 

S  243.  Manner  of  impannellng  prescribed  in  Penal  Code. 

« 

§  241.  Every  Superior  Court,  whenever,  in  the  opinion 
of  the  court,  the  public  interests  may  require  it,  must 
make  and  file  with  the  County  Clerk  of  their  respective 
counties  an  order  directing  a  jury  to  be  drawn,  and  desig- 
nating the  number,  which,  in  case  of  a  ^»nd  jury,  shall 
not  be  less  than  twenty-five,  nor  more  than  thirty.  In  all 
counties  having  less  than  three  Su^rior  Judges,  there 
shall  be  one  grand  jury  drawn  and  impannelea  in  each 

J  ear,  and  in  all  counties  having  three  or.  more  Superior 
udges,  there  shall  be  two  grand  juries  drawn  and  impan- 
neled in  each  year.  Such  order  must  designate  the  time 
at  which  the  drawing  will  take  place.  The  names  of  such 
jurors  shall  be  drawn,  the  list  oi  names  certified  and  sum- 
moned as  provided  for  drawing  and  summoning  trial 
jurors,  and  the  names  of  any  persons  drawn,  who  may 
not  be  impanneled  upon  the  grand  jury,  may  be  ag^aln 
placed  in  tlie  "  jury  box."  • 
Const.  Cal.  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute tlie  grand  jurv.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
so  drawn  shall  constitute  the  grand  jury.    If  less  than 

*  See  amendments  for  1882,  following  S  250. 
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nineteen  of  such  persons  are  present,  the  panel  may  be 
filled  as  provided  in  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
gaired,  the  reauisite  number  shall  be  obtained  by  writing 
toe  names  of  tiiose  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jiuy— 47  Cal.  135. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  the  grand  jury  as  are  prescribed  in  part  two  of 
the  Penal  Code. 

See  Penal  Code,  sees.  894-901. 

ABTICLE  X. 

Of  DCPANVEIJirO  THlAL  JUBIXS  IN  COUBTS  OF  BEOOBD. 

S  246.  Clerk  to  call  list  of  jurors  summoned. 

I  247.  Manner  of  Impanneling  prescribed  in  part  two. 

§  246.  At  the  opening  of  court  on  the  day  ^ial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
npon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
80  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  dox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  required,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impanneled  as  prescribed  ii^  the 
Penal  Code. 

OivU  action— see  sees.  60<MM. 

Odminal  case— see  Penal  Code,  sees.  1055-1088. 

ABTICLE  XI. 
Of  iMFASvaLnxa  Tbial  Jubies  iir  Coubts  not  of  Beoobd. 


I 


Wb.  Proceedings  in  forming  jury. 
251.  Manner  01  Impannelii^r. 


§  2S0.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior  courts,  the  list  of  jurors 
gammoned  must  be  called,  and  the  names  of  those  at- 
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tending  and  not  excused  must  be  written  npon  separate 
slips  of  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  oox,  from  which  the  trial  jury  must  be  drawn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
iury  must  be  impanneled  as  provided  in  the  Penal  Code; 
if  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  sec.  247i 

ARTICLE  Xn. 

Op  ixPAHvauHo  Jimixs  of  Ihqubst. 

S  2S4.  Maimer  of  impannelliig. 

§  254.  The  manner  of  impanneling  juries  of  inquest  is 

grescribed  in  the  provisions  of  the  different  codes  relat- 
ig  to  such  inquests. 


v.«     '    .4 
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CHAFTEB  n. 
COURT  COMMISSIONBR8. 

I 


2S6.  Appointment  and  qnallfletttloiii. 
290.  Powers  of  Court  Conunisslonei*. 


§  258.  The  Saperior  Court  of  every  city  and  coanty  in 
the  State  may  appoint  six  commissioners,  to  be  designated 
each  as  **  Court  Commissioners  "  of  such  city  and  connty ; 
and  the  Saperior  Court  of  every  other  coanty  in  the  State 
may  appoint  one  commissioner,  to  be  designated  as  "Conrt 
Commissioner"  of  sach  coanty.  Such  commissioners 
shall  he  citizens  of  the  United  States,  and  residents  of  the 
city  and  county,  or  county,  in  which  they  are  appointed, 
and  hold  offices  during  the  pleasure  of  the  courts  appoint- 
ing them. 

Const  GaL  art.  6»  sec.  14. 

?259.  Every  Court  Commissioner  shall  have  power: 
To  hear  and  determine  ex  parte  motions  for  orders 
and  writs,  except  orders  or  writs  of  injunction  in  the  Su- 
perior Court  of  the  county,  or  city  and  county,  for  which 
he  is  appointed;  provided,  that  he  shall  have  power  to 
hear  and  determine  such  motions  only  in  the  absence  or 
inability  to  act  of  the  Judge  or  Judges  of  the  Superior 
CJourt  of  the  county,  or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as 
to  any  matter  of  fact  other  than  an  issue  of  fact  raised  by 
the  pleadings,  upon  which  information  is  required  by  the 
court;  but  any  party  to  the  proceedings  may  except  to 
mch  report  withm  five  days  after  written  notice  that  the 
same  has  been  filed,  and  may  argue  his  exceptions  before 
the  court  on  giving  notice  of  motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings  when- 
ever the  same  may  be  required  in  actions  or  proceedings 
in  8Qch  Superior  Courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  sufficiency, 
and  to  administer  oaths  and  affirmations,  and  take  affida- 
vits and  depositions  in  any  action  or  proceeding  in  any  of 
the  courts  of  this  State,  or  in  any  matter  or  proceeding 
whatever,  and  to  take  acknowledgments  and  proof  oi 
deeds,  mortgages,  and  other  instruments  requiring  proof 
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or  acknowledgment  for  any  purpose  under  the  laws  of 
this  State; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 
ance of  official  acts  as  are  now  or  may  hereafter  be  al- 
lowed by  law  to  notaries  public  in  this  State  for  like  ser- 
vices; provided,  that  this  subdivision  shall  not  apply  to 
any  services  of  such  commissioner,  the  compensation  for 
which  is  expressly  fixed  by  law; 

5.  To  provide  an  official  seal,  upon  which  must  be  en- 
graved toe  words  "Court  Commissioner"  and  the  name 
of  the  county,  or  city  and  county,  in  which  said  commis- 
sioner resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

Judicial  powers— persons  baying,  order  enforced  before,  sec.  128, 
Bnbd.2.      *•  *^  *-* 

SUBDrvisiON  1.  Ex  parte  matters^sec.  166.  Injanctlon--before 
codes,  28  CaL  497.   Eztenaiona  of  time— before  codes,  37  Cal.  338. 

Subdivision  2.  Reference— Harris  v.  S.  F.  S.  B.  Co.  41  Cal.  404; 
gmiercUly,  sec.  638  et  seq. 

SUBBivisioif  8.  Sureties  on  nndertakinga— eee  sec.  1067.  Oatiis 
— eee  sec.  128,  sabd.  7 ;  sec.  177,  subd.  4.  Other  acta— see  see.  179f  sabds. 
1, 3,  and  notes. 

SUBDivisioir  4.   Feea— Const.  CaL  art.  6,  sec.  15. 

Subdivision  5.   Seals— discussed,  sec.  14». 


TITLE  rv. 

lOnJsterial  OflBcers  of  Courts  of  Justice. 

ChaftebL    Of   Ministerial   Officers  generally,    § 
262. 
II.    Secretaries  and  Bailiffs  of  the  Supreme 

Court,  §§  265,  266. 
m.    Phonographic  Reporters,  {§  268-266. 

Cods  Civ.  Psoc.— ••       C  97  ] 


1 
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CHAPTER  I. 
OF  MINISTERIAL  OFFICERS   GENERAIaliT. 

262^  Election,  powers,  and  duties,  vrhere  prescribed. 

§  262.  The  modes  and  times  of  election,  terms,  powers, 
and  duties  of  the  Attorney-General,  Clerk  of  the  Su- 
preme Court,  Reporter  of  the  Pecisions  of  the  Supreme 
Court,  clerks,  sheriffs,  and  coroners,  are  prescribed  in  the 
Political  and  Penal  Codes. 

Ministerial  officers  in  general— see  Const.  CaL  art.  6,  sec  14;  Po- 
litical Code,  sees.  865, 1030. 1031. 1055, 4112  to  4114,4116, 4175  to  4198. 4205, 
4206, 4314, 4315. 4332. 4333:  Penal  Code,  sees.  1567, 1597, 1612;  4  CaL  196,  SSI; 
6  Cal.  92;  16  Cai.  68;  25  CaL  183;  85  CaL  712;  86  Cai.  202. 

Reporter  of  deciaionB-^f  Supreme  Court,  Canst  CaL  art  6,  seo.  24; 
Political  Code,  sees.  767, 768, 771  et  teq. 
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CHAPTER  n. 

SECRXSTARIS8  AND  BAILIFFS  OF  THE  SU- 
PREME  COURT. 

S  286.  Appointment. 

S  266.  Tenure  of  office,  and  dntieik 

§  265.  The  Justices  of  the  Supreme  Court  may  appoint 
two  secretaries  and  two  bailiffs,  who  shall  be  citizens  of 
the  United  States  and  of  this  State. 


J  I  266.  The  secretaries  and  bailiffs  shall  hold  their 
ces  at  the  pleasure  of  the  justices,  and  shall  perform 
I  such  duties  as  may  be  required  of  them  by  the  court  or 
i      any  justice  thereof. 
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CHA3?TER  ni. 

PHONOGRAPHIC  REPORTERS. 

268.  PhonogT&pblc  reporters  for  Supreme  Court,  where  provided  for. 
2<i9.  Phonoeraphic  reporters  for  Superior  Courts,  tbeir  appointment* 
and  duties. 

270.  Qualifications  and  test  of  competency. 

271.  Attention  to  duties;  reporters  pro  tempore. 

272.  Oath  of  ofllce. 

273.  Beportsprima/ode  correct  statements. 

274.  Fees. 

§  268.  Phonographic  reporters  for  the  Sapreme  Gonrt 
are  provided  for  in  part  three  of  the  Political  Code. 
See  Political  Code,  sees.  739, 769, 770. 

§  269.  The  Judge  or  Judges  of  any  Superior  Court  in 
the  State  may  appoint  a  competent  phonographic  Reporter, 
or  as  many  such  reporters  as  there  are  j  udges,  to  be  known 
as  official  Reporter  or  reporters  of  such  court,  and  to  hold 
office  during  the  pleasure  of  the  Judge  or  judges  appoint* 
ing  them.  Such  Reporter,  or  any  one  of  them,  where 
there  are  two  or  more,  shall,  at  the  request  of  either  party, 
or  of  the  court  in  a  civil  action  or  proceeding,  and  on  the 
order  of  the  court,  the  District  Attorney,  or  the  attorney 
for  defendant  in  a  criminal  action  or  proceeding,  take 
down  in  short-hand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  and 
oral  instructions  given,  and  if  directed  by  the  court,  or 
requested  by  either  party,  shall,  within  such  reasonable 
time  after  the  trial  of  such  case  as  the  court  may  desig- 
nate, write  out  the  same  in  plain,  legible  long-hand,  and 
verify  and  file  it  with  the  Clerk  of  the  Court  in  whicn  the 
case  was  tried. 

Oode  amendments— before  Const.  1879,  sec.  49  Cal.  3U. 

Pailnre  to  file— effect  of,  49  Cal.  263. 

§  270.  Ko  person  shall  be  appointed  to  the  position  of 
official  Reporter  of  any  court  in  this  State,  except  upon 
satisfactory  evidence  of  good  moral  character,  and  with- 
out being  first  examined  as  to  his  competency  by  at  least 
three  members  of  the  bar  practicing  in  said  court,  such 
members  to  be  designated  by  the  Judge  or  judges  of  said 
court.  The  committee  of  members  of  the  bar  so  desig- 
nated shall,  upon  the  request  of  the  Judge  or  judges  of 
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said  conrt,  examine  any  person  as  to  his  qualifications 
whom  said  Judge  or  judges  may  wish  to  appomt  as  official 
Beporter;  and  no  person  shall  be  appointed  to  such  posi- 
tion upon  whose  qualifications  such  committee  shall  not 
have  reported  favorably.  The  test  of  competency  before 
sach  committee  shall  be  as  follows:  The  party  examined 
most  write  in  the  presence  of  said  committee  at  the  rate 
of  at  least  one  hundred  and  fifty  words  per  minute,  for 
five  consecutive  minutes,  ujion  matter  not  previously 
written  by  or  known  to  him,  immediately  read  the  same 
back  to  the  committee,  and  transcribe  the  same  into  long- 
band  writing,  plainly  and  with  accuracy.  If  he  pass  such 
test  satisfactorily,  the  committee  shall  furnish  him  with 
a  written  certificate  of  that  fact,  signed  by  at  least  a  ma- 
jority of  the  members  of  the  committee,  which  certificate 
Bhall  be  filed  among  the  records  of  the  court. 

« 

§  271.  The  official  Beporter  of  any  Superior  Court 
Boall  attend  to  the  duties  of  his  office  in  person,  except 
wben  excused  for  good  and  sufficient  reason  by  order  of 
the  court,  which  order  shall  be  entered  upon  the  minutes 
of  the  court.  Employment  in  his  professional  capacity 
elsewhere  shall  not  be  deemed  a  good  and  sufficient  rea- 
son for  such  excuse.  When  the  official  Beporter  of  any 
court  has  been  excused  in  the  manner  provided  in  this 
section,  the  court  may  appoint  an  official  Beporter  pro 
tempore,  who  shall  perform  the  same  duties  and  receive 
the  same  compensation  during  the  term  of  his  employ- 
ment as  the  omcial  Beporter. 

§  272.  The  official  Beporter  of  any  court,  or  official 
Reporter  pro  tempore,  shall,  before  entering  upon  the  du- 
ties of  his  office,  take  and  subscribe  the  constitutional 
oath  of  office. 

§  273.  TJe  report  of  the  official  Beporter,  or  official 
Beporter  pro  tempore^  of  any  court,  duly  appointed  and 
sworn,  when  written  out  in  long-hand  writmg,  and  certi- 
fied as  bein^  a  correct  transcript  of  the  testimony  and 
proceedings  in  the  case,  shall  be,  prima  facie,  a  correct 
statement  of  such  testimony  and  proceedings. 

Beport  as  evidence— 43  CaL  176;  People  v.  Lee  Fat,  April  8th,  1880. 

§  274.  The  official  Beporter  shall  receive,  as  compen- 
iiation  for  his  services  in  civil  actions  and  proceedings, 
for  taking  notes,  a  sum,  to  be  fixed  by  the  court,  or  a 
Jndge  thereof,  not  exceeding  ten  dollars  per  day,  and  for 
transcription,  a  sum,  to  be  in  like  manner  fixed,  not  ex- 
ceeding twenty  cents  per  hundred  words;  provided^  that 
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when  said  Beporter  performs  services  in  taking  notes  in 
more  than  one  cause  on  the  same  day,  the  court  or  Judge 
thereof  shall  apportion  the  per  diem  allowed  between  tne 
sev.eral  actions  or  proceed inji^  in  which  such  notes  are 
taken.  The  short-hand  notes  so  taken  shall,  immedi- 
ately after  the  cause  is  submitted,  be  filed  with  the  Clerk ; 
but  for  the  purpose  of  writing  out  said  notes,  the  Re- 
porter may  withdraw  the  same  for  a  reasonable  time. 
The  Beporter's  fees  for  taking  notes  in  civil  cases  shall  be 
paid  by  the  party  in  whose  tavor  judgment  is  rendered, 
and  shall  be  taxed  up  by  the  Clerk  of  tHe  court  as  costs 
against  the  party  against  whom  judgment  is  rendered. 
In  case  of  the  failure  of  a  jury  to  agree,  the  plaintiff 
must  pay  the  Beporter's  fees  for  time  employed,  and  for 
transcription  ordered  by  plaintiff,  which  have  accrued  up 
to  the  time  of  the  discharge  of  the  jury.  In  cases  "where 
a  transcript  has  been  ordered  by  the  court,  the  fees  for 
transcription  must  be  paid  by  the  respective  parties  to 
the  action,  in  equal  proportions,  or  by^  such  of  them  and 
in  such  proportions  as  the  court,  in  its  discretion,  may 
order;  and  no  verdict  or  judgment  shall  be  entered  up, 
except  the  court  shall  otherwise  order,  until  the  Re- 
porter's fees  are  paid,  or  a  sum  equivalent  thereto  depos- 
ited with  the  Clerk  of  the  court  therefor.  In  no  case 
shall  a  transcript  be  paid  for,  unless  ordered  either  by  the 
plaintiff  or  defendant, .  or  by  the  court;  nor  shall  the 
Beporter  be  required  in  any  civil  case  to  transcribe  his 
notes  until  the  lees  therefor  be  tendered  him,  or  a  suffi- 
cient amount  to  cover  the  same  be  deposited  in  court  for 
that  purpose.  The  party  ordering  the  Beporter  to  tran- 
scribe any  portion  oi  the  testimony  or  proceedings  must 
pay  the  fees  of  the  Reporter  therefor.  In  criminal  cases, 
when  the  testimony  has  been  taken  down  or  transcribed 
upon  the  order  of  the  court,  the  fees  of  the  Reporter 
shall  be  certified  by  the  court,  and  paid  out  o^  the  treas- 
ury of  the  county,  or  citv  and  county,  in  which  the  case 
is  tried,  upon  the  order  of  the  court. 


TITLE  V. 

Penons  Specially  Invested  with  IVElniB- 
terial  Fo'vrerB  Relating  to  Courts  of 
.  Justice. 

GhAPTEB   I.     AtTOBNEYB  AlTD    GOtrNBELI^OBS  AT   LAW,  §§ 

275-299. 

n.     OtHES  PeBSONS  INYESXED  WIXH  such  FOW" 
BBS,  §dOft. 

[103] 
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CHAPTER  I. 
ATTORinEITS  AND  COUNSELLORS  AT  LAW. 

275.  Who  may  be  admitted  as  attorneys. 

276.  Qoallflcatlons. 

277.  Certificate  of  admission  and  license. 

278.  Oath. 

279.  Attorneys  of  other  States. 

280.  Boll  of  attorneys. 

281 .  Penalty  for  practicing  without  license. 

282.  Duties. 

283.  Authority.  ^ 

284.  Change  of  attorney. 

285.  Notice  of  change. 

286.  Death  or  removal  of  attorney. 

287.  BemOYal  and  suspension. 

288.  Conviction  of  felony. 

289.  Proceedings  for  removal  or  snqienslon. 

290.  Accusation. 

291.  Verification. 

292.  Citation. 

293.  Appearance. 

294.  Objections  to  accusation. 

295.  Demurrer. 
298.  Answer.   - 

297.  Trial. 

298.  Reference  to  take  depositions. 

299.  Judgment. 

§  275.  Any  citizen  or  person  resident  of  this  State,  who 
has  bona  fide  declared  his  or  her  intention  to  become  a 
citizen  in  the  manner  required  by  law,  of  the  age  of 
twenty-one  years,  of  good  moral  character,  and  who  pos- 
sesses the  necessary  (][ualifications  of  learning  and  abil- 
ity, is  entitled  to  admission  as  attorney  and  counsellor  in 
all  the  courts  of  this  State.  All  persons  are  attorneys  of 
the  Supreme  Court  who  were  on  tne  first  day  of  January, 
eighteen  hundred  and  eighty,  entitled  to  practice  in  tne 
court  superseded  thereby. 

Declaration  of  intention— 22  Cal.  85. 

Women  aa  law  students— Foltz  v.  Hoge,  December  20th,  1879. 

Admission  of  attorneys— see  sections  following  this. 

Jndgea  must  be  licensed  attorneys— sees.  156, 157. 

Judicial  and  ministerial  offlcera— not  to  practice,  see  Pollttcal 
Code,  sec.  4121;  also,  sees.  171, 172,  ante. 

aenerally-3  Cal.  106;  8  Cal.  570;  15  CaL  387;  20  Cal.  427;  22  CaL  293: 
24CaL  241;  31  Cal.  11;  83  Cal.  425;  35  Cal.  534. 
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§  276i  Every  applicant  for  admission  as  an  attorney 
and  counsellor  must  prodace  satisfactory  testimonials  of 
^ood  moral  character,  and  undergo  a  strict  examinatioa 
in  open  court  as  to  his  qualifications  by  the  Justices  of  the 
Supreme  Court,  or  by  the  justices  sitting  and  holding  one 
of  the  departments  thereof;  provided,  that  the  several  Su- 
perior Courts  of  this  State  may  admit  applicants  to  prac- 
tice as  attorneys  and  counsellors  in  their  respective  courts, 
bat  not  elsewhere,  upon  strict  examination  in  open  court, 
and  not  otherwise,  and  upon  satisfactory  testimonials  of 
good  moral  character. 

Ezamination  of  candidates— sec.  129;  Sapreme  Ct.  rule  1. 

§  277.  If,  upon  examination,  he  is  found  qualified,  the 
Sapreme  Court,  or  department  thereof  before  which  he 
is  examined,  shall  admit  him  as  an  attorney  and  coun- 
sellor in  all  the  courts  of  this  State,  and  shall  direct  an 
order  to  be  entered  to  that  effect  upon  its  records,  and 
that  a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  court,  which  certificate  shall  be  his  license. 

E:q>id8ioii-'l)y  lower  court,  1  Cal.  190;  bat  see  sec.  287. 

§  278.  Every  person,  on  his  admission,  must  take  an 
oath  to  support  the  Constitution  of  the  United  States  and 
the  Constitution  of  the  State  of  California,  and  to  faith- 
fully discharge  the  duties  of  an  attorney  and  counsellor  at 
law  to  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  such  oath  must  be  indorsed  upon  the  license. 

22CaL329;  24  Gal.  244. 
Dnties— see  sec.  282. 

§  279.  Every  citizen  of  the'  United  States,  or  person 
resident  of  this  State,  who  has,  h(ma  fide,  declared  his 
intention  to  become  a  citizen  in  the  manner  required  by 
law,  who  has  been  admitted  to  practice  law  in  the  highest 
court  of  a  sister  State,  or  of  a  foreign  country,  where  the 
common  law  of  England  constitutes  the  basis  of  jurispru- 
dence, may  be  admitted  to  practice  in  the  courts  of  this 
State,  upon  the  production  of  his  or  her  license,  and  sat- 
isfactory evidence  of  good  moral  character;  but  the  court 
may  examine  the  applicant  as  to  his  or  her  qualifications. 

Penonal  appearance— necessary;  44  Cal.  554. 

"State"  and  " United  States"— defined,  sec.  17,  subd.  7. 

S  2801  Every  Clerk  shall  keep  a  roll  of  attorneys  and 
counsellors  admitted  to  practice  oy  the  court  of  which  he 
is  clerk,  which  roll  must  be  signed  by  the  person  admit- 
ted before  he  receives  his  license. 

AttOHMya  of  Om  Supreme  Oourt— sec.  27S. 
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§  281.  If  any  person  shall  practice  law  in  any  eonrt, 
except  a  Justice's  Court  or  Police  Court,  without  having 
received  a  license  as  attorney  and  counsellor,  he  shall  he 
guilty  of  a  contempt  of  court. 

Oontempt— sec.  1209  et  seq. 
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§  282.  It  is  the  duty  of  an  attorney  and  counsellor: 

1.  To  support  the  Constitution  and  laws  of  theDnited. 
States  and  of  this  State; 

2.  To  maintain  the  respect  due  to  the  courts  of  jus- 
tice and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings, 
or  defenses  only  as  appear  to  him  legal  or  just,  except 
the  defense  of  a  person  charged  with  a  puhlic  offense ; 

4.  To  employ,  for  the  purpose  of  maintaining  the 
causes  confided  to  him,  such  means  only  as  are  consistent 
with  truth,  and  never  seek  to  mislead  the  judge  or  any 
judicial  officer  by  an  artifice  or  false  statement  of  fact  or 
law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  which  he  is  charged; 

7.  Kot  to  eiicourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  any  corrupt 
motive  of  passion  or  interest; 

8.  Neveiv  to  reject,  for  any  consideration  personal  to 

himself,  the  cause  of  the  defenseless  or  the  oppressed. 

Oompensation— sec.  1021:  1  Gal.  331:  2  CaL  507;  8  Gal.  108:  6  Gal.  435; 
6  Gal.  96:  8  Cal.  806;  U  Gal.  03;  13  GaL  640;  17  Gal.  61;  41  GaL  423;  45  CaL 
564;48dal.74. 

LiabiUt7~3  Gal.  108;  13  GaL  203;  22  GaL  200;  33  GaL  425;  90  CaL  121. 

SUBDIVISION  1.   Oath— sec.  278. 

SxTBDivisiON  3.  Offender,  pnblic— defense  of.  See  Penal  Code, 
sec.  987 ;  see  also,  subd.  8. 

StTBDIVTSIOirs  3, 7-41  Gal.  428;  45  Gal.  564;  48  GaL  74;  60  Cal.  485;  53 
Cal.  372 ;  Walker  v.  Felt,  March  22nd,  1880. 

SUBnrviSION  &^  Gal.  450:  15  Gal.  38T:  28  CaL  831;  29  CaL  47;  33  CaL 
425;  84  Cal.  610;  36  Gal.  468;  40  GaL  284;  53  CaL  872. 

SUBDIVISION  S— 17  Gal.  61 ;  49  GaL  158. 

§  283.  An  attorney  and  counsellor  shall  have  authority: 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  his  agreement  filed  with  the  Clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise;  . 

2.  To  receive  money  claimed  by  his  client  in  an  action 


or  proceeding  during  the  peudenoy  tliereof ,  or  after  jadg- 
ment,  nnless  a  revocation  of  his  autbortty  ia  filed,  and 
npon  the  payment  thereof,  and  not  otherwise,  to  dia- 
cbaKs  the  claim  or  acknowledge  satiBfaction  of  the  jadg- 

Client  or.  Bee  eaMs.  1  and  !.  and  2«  CaL  138:  St  Cal.  IT:  UCftl.lUi  41 
OL14S;  UCaL439;  4t  Cti-TO*;  WCaLTIi  tU CaL  Jn, eu, TUj  alio, sec. 


BuBUiviaiox  2. 

Baiii&ctloii— enttyof,  aec.mi;  ISOaLSS. 

§  284.  Tlie  attorney  in  an  action  or  apecial  proceediDg 
nuty  be  changed  at  any  time  before  or  afler  judgment  or 
anal  determination,  as  follows  r 

1.  Upon  consent  of  both  client  and  attorney,  filed  with 
the  Clerk,  or  entered  upon  the  minutes; 

2,  Upon  the  order  of  the  court,  npon  the  application  of 
either  client  or  attorney,  after  notice  from  one  to  the 
other. 

MCaLlM;  taCal.SM. 

SmuivisiOH  2.    Amoimns  anomB7-«JCaL!!]l. 

§  285.  Wlien  an  attorney  is  changed,  as  provided  in 
the  lost  section,  written  notice  of  the  change  and  of  the 
■Dbstitution  of  a  new  attorney,  or  of  the  appearance  of 
the  party  in  petson,  mnst  be  given  to  the  adverse  party. 
Until  tlwn  he  must  recognize  the  former  attorney. 

UN;  Frenoa  (.  Sareka  A.  B.  Co.  Feb.  »td,  ISN. 

S  386.  When  an  attorney  dies,  or  is  removed  or  sus- 
pended, or  ceases  to  act  as  such,  a  party  to  an  action,  for 
whom  be  was  acting  as  attorney,  must,  before  any  further 
proceedings  are  had  against  him,  be  required  by  the  ad- 
vene party,  by  written  notice,  to  appoint  another  sttor- 
nay  or  to  appeu  in  person. 
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§  287.  An  attorney  and  connsellor  may  be  removed  or 
Bospended  by  the  Supreme  Court,  or  any  department 
thereof,  or  by  any  Superior  Court  of  the  State,  tor  either 
of  the  following  causes,  arising  after  his  admission  to 
practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction 
shall  be  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of  the 
court  requiring  him'  to  do  or  forbear  an  act  connected 
with,  or  m  the  course  of  his  profession,  which  he  ought  in 
good  faith  to  do  or  forbear,  and  any  violation  of  the  oath 
taken  by  him,  or  of  his  duties  as  such  attorney  and  coun- 
sellor; 

3.  Corruptly  or  willfully  and  without  authority  appear- 
ing as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and  coun- 
sellor by  another  person  who  is  not  an  attorney  and  conn- 
sellor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  Superior  Court,  the  judgment  or  order  of  removal  or 
suspension  may  be  reviewed  on  appeal  by  the  Supreme 
Court. 

Rettoration— 1  Cal.  143, 190;  16  Cal.  485. 
Infamous— not  to  be  adjudged,  20  CaL  427. 

§  288.  In  case  of  the  conviction  of  an  attorney  or 
counsellor  of  a  felony  or  misdemeanor,  involving  moral 
turpitude,  the  Clerk  of  the  court  in  which  such  convic- 
tion is  had  shall,  within  thirty  days  thereafter,  transmit 
to  the  Supreme  Court  a  certified  copy  of  the  record  of  con- 
viction. 

§  289.  The  proceedings  to  remove  or  suspend  an  attor- 
ney and  counsellor,  under  the  first  subdivision  of  section 
two  hundred  and  eighty-seven,  must  be  taken  by  the 
court  on  the  receipt  of  a  certified  copy  of  the  record  of 
conviction.  The  proceedings  under  tne  second,  third,  or 
fourth  subdivisions  of  section  two  hundred  and  eishty- 
seven  may  be  taken  by  the  court  for  the  matters  within 
its  knowledge,  or  may  be  taken  upon  the  information  of 
another. 

§  290.  If  the  proceedings  are  upon  the  information  of 
another,  the  accusation  must  be  in  writing. 

§  291.  The  accusation  must  state  the  matters  charged, 
and  be  verified  by  the  oath  of  some  person  to  the  effect 
that  the  charges  therein  contained  are  true. 
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§  292.  Upon  receiving  the  accusation,  ttie  coart  shall 
make  an  order  requiring  the  accused  to  appear  and  an- 
swer it  at  a  specified  time,  and  shall  cause  a  copy  of  the 
order  and  of  the  accusation  to  be  served  upon  the  accused 
at  least  five  days  before  the  day  appointed  in  the  order. 

Hotioe  to  aeoused— 1  Cal.  151. 

§  293.  The  accused  must  appear  at  the  time  appointed 
in  the  order  and  answer  the  accusations,  unless  for  suf- 
ficient cause  the  court  assign  another  day  for  that  pur- 
pose. If  he  do  not  appear,  the  court  may  proceed  and 
deteimine  the  accusation  in  his  absence. 


§  294.  The  accused  may  answer  to  the  accusation 
either  by  objecting  to  its  sufficiency  or  denying  it. 

§  295.  If  he  object  to  the  sufficiency  of  the  accusation, 
the  objection  must  bain  writing,  but  need  not  be  in  any 
specific  form,  it  being  sufficient  if  it  presents  intelligibly 
the  gronnds  of  the  objection.  If  he  deny  the  accusation, 
the  denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

§  296.  If  an  objection  to  the  sufficiency  of  the  accusa- 
tion be  not  sustained,  the  accused  must  answer  within 
such  time  as  may  be  designated  by  the  court. 

§  297.  If  the  accused  plead  guilty,  or  refuse  to  answer 
the  accusation,  the  court  shall  proceed  to  judgment  of  re- 
moval or  sospension.  If  he  deny  the  matters  charged, 
the  coort  shall,  at  such  time  as  it  may  appoint,  proceed 
to  try  the  accusation. 

§  298.  The  court  may,  in  its  discretion,  order  a  refer- 
ence to  a  committee  to  take  depositions  in  the  matter. 

§  299.  ITpon  conviction,  in  cases  arising  under  the  first 
subdivision  of  section  two  hundred  and  eighty-seven,  the 
judgment  of  the  court  must  be  that  the  name  of  the  party 
shall  be  stricken  from  the  roll  of  attorneys  and  counsel- 
lors of  the  court,  and  that  he  be  precluded  from  practicing 
as  such  attorney  or  counsellor  in  all  the  courts  of  this 
State;  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section,  the  judgment  of  the  court  may 
be  according  to  the.  gravity  of  tne  offense  charged:  de- 
privation of  the  right  to  practice  as  attorney  or  counsellor 
in  the  courts  of  this  State  permanently,  or  for  a  limited 
period. 

CoDX  Crv.  Pboo.~10. 
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CELAJPTER  n. 

OTHBR  PERSONS  IliVESTED  WITH  BX7CH 

POWERS. 

i  804.  Becelven,  ezecntora,  administrators,  and  guardians. 

§  304.  The  appointment,  powers,  and  duties  of  re- 
ceivers, executors,  administrators,  and  guardians,  are 
provided  for  and  prescribed  in  parts  two  and  three  of 
this  Code. 

Receiyen— «ec8.  fiSi-^SOS. 

Executors  and  administrators— sees.  134»-Ii40,  lMl-1981;  also,  sees. 
1612-1653,  and  172&-1743. 

Qaardians— sees.  1747-1809. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 
Sbo.  3.  This  act  shall  take  effect  immediately. 

,  President  of  the  Senate. 

,  Speaker  of  the  Assembly. 

Approved, ,  a.  d.  1880.  -^,  Governor. 
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TiTLJE  I.  Form  op  Civil  Actions.    §§  307-309. 

II.  Time  OF  Commencing  Civil  Actions.  §§312-362. 

TIT,  Pabties  to  Civil  Actions.    §§  367-389. 

IV.  Place  of  Trial  of  Civil  Actions.    §§  392-400. 

Y.  Manner  of  Commencino  Suit.    §  405-416. 

VI.  Pleadings  in  Civil  Actions.    §§  420-476. 

VTL  Provisional  Bbmedibs  in  Civil  Actions.    §§ 

47*-674. 

vujL.  Trial  and  Judgment  in  Civil  Actions.    §§ 
577-676. 

IX.  Execution  of  the  Judgment  in  Civil  Actions. 
§§  681-721. 

X  Actions  in  Particular  Cases.    §§  726-827. 

XL  Proceedings  in  Justices'  Courts.    §§  832-925. 

XTT  Proceedings  in  Police  Courts.    §§  929-933. 

Xm.  Appeals  in  Civil  Actions.    55  936-980. 

XIV.  Miscellaneous  Provisions.    §§  989-1058. 

[Ill] 
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TITLB  I. 

Of  the  Form  of  Civil  Actions. 

S  307.  One  form  of  civil  action  only. 

S  808.  Parties  to  actions,  bow  designated. 

S  309.  Special  issues  not  made  by  pleadings,  how  tried. 

§  307.  There  is  in  this  State  but  one  form  of  civil  ac- 
tions for  the  enforcement  or  protection  of  private  rights 
and  the  radress  or  prevention  of  private  wrongs. 

See  sec.  421;  1  Cal.  167:  2  Cal.  463:  3  Cal.  1%,  458;  4  Cal.  6;  5  Cal.  43;  12 
€al.l43;  15  Cal.  220;  16  Cal.  221 :  17  Cal.4S7;  18  Cal.  126;  19  Cat.  476;  21 
Cal.  129;  24  Cal.  458;  26  Cal.  11;  31  Cal.  158;  38  Cal.  519. 

§  308.  In  such  action,  the  party  complaining  is  known 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

§  309.  A  question  of  fact  not  put  in  issue  by  the  plead- 
ings may  be  tried  by  a  jury,  upon  an  order  for  the  trial, 
stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  is  the  only  authority  necessary  for 
a  trial. 

Equity  cases— issues  In,  sec.  592. 


TITLE  H. 

Of  tho   Time   of   Commencing  Aetioiu. 

Cbat.  L    The  time  of  commenciiiK  actions  In  efeneretl. 
§  312. 

n.    The  time  of  commencing  actions  for  the  recov-  ■ 

ecy  of  real  property.    §5  310-328, 
m.    The  time  of  commencing  actions  other  than  for 


»l  property.  _^  55  3; 


IV.    General  provisiona  as  to  tne  time  of  oonuneno- 
ing  actions.     {J  360-362. 

CHAPTBE  I. 
IHB  TIMB  OF  COMSCBNCIITa  ACTtONB  Ut 


i  ill.  CommBDcement  o(  civil  acttODS. 

I  312.  Civil  actions  can  only  he  commenced  within 
the  periods  prescribed  in  tbis  title,  after  tlie  cause  of  ac- 
tion  shall  have  occiraed,  except  where,  in  special  cases,  » 
diSerent  limitation  is  prescribed  by  statute. 

Bcopaofnatme-aeci.l19,!M;ICaL  in:  19  Csl.mi  29  Cal.Mi  U 
^m;4SC)iLiaS;UCBLU;MCBl.<i«l;^i  CaLRlj  Ontnt  *.  Burr. 

Pgriods— See  Ukitatiok S  aEmuuu,;,  tnfm. 
aoHon-Mia.  aa)  e( «?.,  «a. 

M.  M,  4M,  BITi  T  ClL 
ITS;  l»Ca(.U!l*CiL 

cai.  n,  lit.  m,  n«i 

:»i.  WI:  3>  C»l.  MO:  4l 

iM;47CBl.t»:IWCaL 
Marcli  lat,  isaoj  Fre- 
tiBfiiiU<ae.KCei.H, 


L  Acoralnx  of  cuisa  of  notion— see  lupra.   Aaknowlcdgmvix^- 
_ .  _^ —    ntof.Beeiuproi  woraco- 
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354.  ABsaiilt--«ec.  340,  subd.  S.  Bank  deposits— sec.  348.  Bstterf— 
sec.  340,  subd.  3.  Olahn— sgatnst  estate  of  decedent,  sees.  1493, 1499. 
Codes— as  affecting— see  Bbpsals.  Oontract— see  Oblioatiov. 
Ooxporation— foreign,  sec.  351n ;  municipal,  sec.  340,  snbd.  5.  Conntf— 
sec.  342.  Death— sees.  339,  subd.  3, 353;  descent  on,  sec.  327.  Decree- 
see  JUDOMBKT.  Demands— stale,  see  Equity:  reciprocal,  sec.  344. 
Depositaries— see  Entuusted  Pbopebty.  Disability— sees.  328, 
352,357,358.   Entry— see.  320.  Entrusted  property— see  ntjvra.  Equity 

-'State  demands,  see  tifpra.  Estate-nsee  Claim.  Foreign  liability— 
sec.  361;  corporation,  sec.  351n.  Frand  or  mistake  — see  tupra. 
Grantee— from  State,  sec.  316.  Imprisonment— false,  sec.  340,  subd. 
3;  as  DiB ABILITY,  see  that  head.  Inclosore— sec.  S23ii.  Injury- to 
personalty,  sec.  338,  subd.  3;  causing  death,  sec.  339n,  and  subd.  3. 
Insanity— see  Disability,  also  27  Gal.  384.  Instrument,  written— 
Occupancy, under,  sees.  322, 323;  otherwise,  sees.  324, 326.  Obligation  or 
iiabilitv,  founded  upon,  sec.  337 ;  not  so  founded,  sec;  339,  subd.  1 ;  exe- 
cuted out  of  State,  founded  upon,  sec.  339n,  and  subd.  1.  Judgment- 
action  on,  sec.  836i»:  occupancy  under  and  otherwise,  sees.  822  to 
325.  Liability— based  on  writing,  and  otherwise,  337n,  339n;  statutory, 
sec.  338n,  and  subd.  1 ;  of  sheriff,  etc.,  sec.  339n  and  subd.  2.  Libel— sec. 
340,  subd.  3.  Mexican  grants— sec.  3i8n.  Miscellaneous  proTisiona— 
sec.  350  et  $eq.  Mob  or  riot— sec.  340,  subd.  5.  Mortgages— Foreclos- 
ure, 18  Cal.  482:  21  Cal.  495;  22  Gal.  100, 631;  23  Gal.  16. 143:  24  Cal.  403:  25 
Cal.  492:  26  Gal.  141, 161 :  27  Gal.  146:  30  Gal.  229:  33  Gal.  121 ;  34  Cal.  149, 
366:  40  CaL  62;  42  Cal.  493:  43  Cal.  183;  Wells  v.  Barter,  March  19th,  1880: 
Redemption,  sees.  346, 347 ;  23  Cal.  16 ;  24  Cal.  403 ;  33  Cal.  92;  84  Gal.  865 ;  40 
CaL  62.  New  promise— see  Acksowlkdquvst.  Obligation— writ- 
ten, sec.  337n;  verbal,  sec.  339n.  Officer— see  Shbbiff,  and  sec.  341. 
Patent- or  grant,  void,  sec.  317.  Payment- part,  sec.  360n.  Penalty- 
or  forfeiture,  statutory,  sec.  340,  subds.  1  and  2.  Periods— sees.  315, 318, 
821,  ^,  337  and  note,  338  and  note,  339, 340  and  note.  Pleading— mode  of, 
8ec.458;  also,  see  sees.  430,437,443,462;  17  Gal.  569;  25  Gal.  82;  27  CaL 
274:  28  Gal.  107;  30  Gal.  673:  35  Cal.  122;  45  CaL  128;  46  CaL  7;  47  CaL  291; 
49  CaL  301;  50  Gal.  525;  and  further,  see  ffenerallv,  12  CaL  311;  18  CaL 
67;  19  Gal.  85;  20  CaL  211;  22  Cal.  457;  29  Gal.  20;  30  Gal.  65;  31  CaL  387: 
33  Gal.  121,505;  36  Gai.  187,  625:  38  CaL  335;  40  CaL  264;  51  Cal.  264;  si 
Cal.  257,  262;  necessary  to  make  defense  available,  see  Waivbr  of 
Statutb.  Possession— adverse,  see  that  head;  constructive,  sec. 
323r;  of  tenant,  sec.  326.  Predecessor— sec.  318n.  Profits— action 
about,  sec.  319;  for  mesne,  sec.  336,  subd.  2.  Promissory  note— sec. 
837n.  Public— squares,  sec.  318fi;  statute  against,  sec.  315f».  Real  prop- 
erty—sec.  315  et  seq.  Renewal— of  contract,  sec.  aoOn.  Rents— or 
profits,  sec.  319.  Repeals— sees.  9, 18,362.  RepresentatiTes— sec.  353i». 
Reward— sec.  387n.  Scope  of  statnte^-see  supra.  Seduction— sec. 
840,  subd.  3.  Sheriff— sec.  339n,  and  subd.  2 :  sec.  340,  subd.  4.  Slander— 
sec.  340,  subd.  3.  State— sec.  345 ;  people  of,  sec.  315 :  also,  see  seas.  839, 
subd.  1 ;  340,  subds.  1  and  2 ;  351 .  States— other*  limitations  in,  sec  861 ; 
and  see  U.  8.  Govbritmbnt.  Statnte^actlon  upon,  sees.  838,  subd.  1 ; 
and  340,  subds.  1  and  2.  Statute  of  Limitations— in  general,  6  Cal.  881, 
430;  7  Cal.  1;  8  CaL  449:  10  Gal.  305;  16  Cal.  93;  21  CaL  421,  496;  27  CaL 
145, 278;  35  Cal.  634;  86  Cal.  180;  scope  of,  suspension  of,  waiver  of.  see 
those  heads.  Stock— sec.  341n,  and  subd.  2.  Suspension  of  statute— 
generally,  see  AooBUiiro  of  Oattbb  of  Action,  tupra;  absence, 
disability,  death,  see  those  heads:  war,  sec.  354;  appeal,  sec.  355;  in- 
junction, sec.  356;  statutory  prohibition,  sec.  356;  discovery,  until, 
sees.  338,  subd.  4;  859,  1573.  Tax— seizure  for,  sec.  341n,  and  subd.  1. 
TifLe— by  occupsacy  orprescription,  sees.  315i>,  824f»:  real  action  aris- 
ing out  of,  sec.  819.  Trespass  upon  realty— sec.  8S8i»,  and  subd.  S. 
^PnM,  trnsteet-see  Eittbustbd  Pbopebty,  supra.  U.  S.  Oorem- 
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ment— against. 24  CaL 257:  45 Cal.  5] ;  46  Cal. 661 ;  47  Cal. 570.  Van  NaM 
Ordinance— sec.  818».  waiver  of  statute— unless  pleaded*  sec.  434:  3 
CaL  409;  14  CaL  540;  19  Gal.  476:  23  Cal.  16. 

CHAPTER  II. 

THIS  TIME  OF  COMMENCINQ  ACTIONS  FOU 
THE  RBCOVER7  OF  REAL  PROPERT7. 

f  315.  When  the  people  will  not  stie. 

S  316.  Wben  action  cumot  be  brought  by  grantee  from  the  State. 

S  317.  "When  actions  by  the  people  or  their  grantees  are  to  be  brought 
within  five  years. 

S  318.  Seizin  within  five  years,  when  necessary  in  action  for  real  prop- 
erty. 

S  319.  Such  seizin,  when  necessary  in  action  or  defense  arising  out  of 
title  to  or  rents  of  real  property. 

S  320.  £ntry  on  real  estate. 

S  32L  Possession,  when  presumed.  Occupation  deemed  under  legal 
title,  unless  adverse. 

S  322.  Occupation  under  written  instrument  or  judgment,  when 
deemed  adverse. 

S  323.  What  constitutes  adverse  possession  under  written  instrument 
or  judgment. 

S  324.  Premises  actually  occupied  under  claim  of  title  deemed  to  be 
held  adversely. 

S  325.  What  constitutes  adverse  possession  under  claim  of  title  not 
written. 

S  326.  Belation  of  landlord  and  tenant,  as  affecting  adverse  posses- 
sion. 

I  327.  Bight  of  possession  not  affected  by  descent  cast. 

f  328.  Certain  dlsabUities  excluded  from  time  to  commence  actions. 

§  315.  The  people  of  this  State  will  not  sue  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  same,  unless — 

1.  Such  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
is  commenced;  or, 

2.  Th&  people,  or  those  from  whom  they  claim,  shall 
have  receivea  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  within  the  space  of  ten  years. 

People  aa  party ~to  suit,  generally,  sec.  367». 
Tifie  by  occnpancy— CivU  Code,  sec.  1007. 

PnUic— etatute  does^  not  run  ajrainst,  18  Cal.  619;  24  Cal.  257;  40  CaL 
U:  53  CaL  437.   See  also.  U.  S.  GovsBKiCBNT,  under  Limitations 

aJEVSKALLT,  Sec.  312ll. 

Aeening  of  oanae  of  action— sec.  312n. 

§  316.  No  action  can  be  brought  for  or  in  respect  to 
real  property  by  any  person  claiming  under  letters  patent 
or  grants  from  this  State,  unless  the  same  might  have 
been  commenced  by  the  people  as  herein  specified,  in  case 
snch  patent  had  not  been  issued  or  grant  made. 
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§  317.  When  letters  patent  or  grants  of  real  property 
Issued  or  made  by  the  people  of  this  State,  are  declared 
void  by  the  determination  of  a  competent  court,  an  action 
for  the  recovery  of  the  property  so  conveyed  may  be 
brought,  either  by  the  people  of  the  State,  or  by  any  sub- 
sequent patentee  or  grantee  of  the  property,  his  heirs  or 
assigns,  within  five  years  after  sucii  determination,  but 
not  after  that  period.    [In  effect  July  1st,  1874.] 

§  3ia  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  can  oe  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor, 
predecessor  or  grantor,  was  seized  or  possessed  of  the 
property  in  question,  within  five  years  before  the  com- 
mencement of  the  action. 

Generally— 15  Gal.  284;  25  Cal.  593. 

Heading— see  Limit  atioits  obitbballt,  sec.  812»,  and  S3  GaL  SU. 

"  Action  "—defined,  sec.  S63. 

Recovery  of  real  property— 13  CaL  522. 

Plaintiff's  predecessor— 28  Cal.  180;  30  Cal.  229. 

Adverse  possession— by  grantor,  50  Cal.  485;  by  wife,  49  CaL  lOS;  In 
general,  sec.  321. 

Five  years— witbin,  18  Cal.  434;  33  Cal.  511. 

Probate  oonrt  sales— sees.  1573, 1806. 

Trespass  npon  realty— sec.  338. 

Possession— presumption  from,  sec.  1968,  sabd.  11. 

Mexican  grant8-6  Cal.  381;  7  Cal.  1;  20  Cal.  225;  24  CaL  124,900;  26 
Cal.  24;  27  Cal.  57;  29  Cal.  550;  31  CaL  225;  33  CaL  456;  34  Cid.  365;  96  CaL 
632;  39  Cal.  262;  4U  Cal.  308:  43  Cal.  286;  47  Cal.  570,588;  48  CaL  406;  49 
Cal.  12;  50  Cal.  465, 485;  51  Cal.  55, 165, 186. 

Pablic  squares— 50  Cal.  265. 

Van  Ness  ordinance— 43  Cal.  506;  47  Cal.  269;  50  Cal.  275. 

Water  rights-8  Cal.  136;  25  Cal.  504;  27  Cal.  360;  32  CaL  26. 

§  319.  No  cause  of  action,  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rents  or 
profits  out  of  the  same,  can  be  effectual,  unless  it  appear 
that  the  person  prosecuting  the  action,  or  making  the  de« 
fense,  or  under  whose  title  the  action  is  prosecuted  or 
the  defense  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
premises  in  question  within  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which  such  action  is 
prosecuted  or  defense  made. 

Oonstraotion  of  section<-24  CaL  309. 

Rents  or  profits— 29  Cal.  380. 

"  Effectual  ''-24  CaL  804. 

**  Oommenoement  of  the  act  ''—24  Cal.  804. 
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§  320.  Ko  entry  upon  real  estate  is  deemed  sufficiem^ 
or  valid  as  a  claim,  unless  an  action  be  commenced  there* 
upon  within  one  year  after  makine  such  entry,  and  with- 
in five  years  from  the  time  when  toe  right  to  make  it  de- 
scended or  accrued. 

§  321.  In  every  action  for  the  recovery  of  real  prop- 
erty, or  the  possession  thereof,  the  person  establishmg  a 
legal  title  to  the  property  is  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  is  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title, 
unless  it  appear  that  the  property  has  been  held  and  pos- 
sessed adversely  to  such  legal  title,  for  fiv&  years  before 
the  commencement  of  the  action. 

Adrene  poflsession—secs.  322-425;  8  Gal.  144;  16  Gal.  991;  21  Gal.  455; 
22  Gal.  580;  25  CaL  919;  28  Gal.  175, 611 ;  30  GaL  229, 630:  31  Gal.  154, 565:  31 
Cal.  505:  S4  Gal.  381:  35  Gal.  684;  36  Gal.  126.  535:  37  Gal.  353;  39  Gal.  262; 
10  CaL  aes:  41  Cal.  264, 641 :  42  Gal.  408, 662;  43  Gal.  250, 506:  44  Gal.  471,  SOB, 
869, 616;  45  GaL  559;  46  Gal.  8, 256:  47  Gal.  259, 485;  48  Gal.  15, 615;  49  CaL 
105, 497;  50  GaL  258;  51  GaL  362, 545;  62  Gal.  257, 282;  53  Gal.  135, 437. 

Title  oonfenred— by  adrerse  holding,  34  Gal.  381 ;  51  GaL  55. 
Forcible  entiy— one  year,  sec.  1172. 

§  322.  When  it  appears  that  the  occupant,  or  those  un- 
der whom  he  claims,  entered  into  the  possession  of  the 
property  under  claim  of  title,  exclusive  of  other  right, 
founding  such  claim  upon  a  written  instrument,  as  being 
a  conveyance  of  the  property  in  question,  or  upon  the 
decree  or  jadgment  oi  a  competent  court,  and  that  there 
has  been  a  continued  occupation  and  possession  of  the 
property  included  in  such  instrument,  decree,  or  judg- 
ment, or  of  some  part  of  the  property,  under  such  claim, 
for  five  years,  the  property  so  included  is  deemed  to  have 
been  held  adversely,  except  that  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

ae]ieiaUy-~6ee  Advbbsx  Possession,  sec.  32ln. 

Deed  with  speoiflo  boandai<e8--see  Gonstbuctiyx  Fosssssioir, 
aecS23n. 

§  323.  For  the  purpose  of  constituting  an  adverse  pos- 
session by  any  person  claiming  a  title  founded  upon  a 
written  instrument,  or  a  judgment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases: 

1.  where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclos- 
Bre; 

3.  Where,  although  not  inclosed,  it  has  been  used  for 
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Jbe  supply  of  fuel,  or  of  fencing  timber  for  the  purposes 
wt  husbandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly- 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  Inclosed  according  to  the 
usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  ana  cultivated. 

Oonstmctive  possession— 23  Cal.  431 1  30  Cal.  358, 4X»,  fl6;  31  CaL  225; 
38  Cal.  427, 487, 674 ;  45  Cal.  559;  50  CaL  26. 

laclosare— 41  Cal.571. 

§  324.  Wh^re  it  appears  that  there  has  been  an  actual 
continued  occupation  of  land,  under  a  claim  oi  title,  ex- 
clusive of  any  other  right,  but  not  founded  upon  a  writ- 
ten instrument,  juaement,  or  decree,  the  land  so  actually 
occupied,  and  no  other,  is  deemed  to  have  been  held  ad* 
versely. 

GenerallT— 45  Cal.  559. 

FirescriptiQxi— title  by,  Civil  Code,  9«c.  1007. 

§  325.  For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title,  not  founded  upon  a 
written  instrument,  judgment,  or  decree,  land  is  deemed 
to  have  been  possessea  and  occupied  in  the  following 
cases  only : 

First— yVhere  it  has  been  protected  by  a  substantial  in- 
closure. 

Second — ^Where  it  has  been  usually  cultivated  or  im- 
proved, * 

Provided,  however,  that  in  no  case  shall  adverse  posses- 
sion be  considered  established  under  the  provision  of  any 
section  or  sections  of  this  Code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  the 
period  of  five  years  continuously,  and  the  party  or  per- 
sons, tlieir  predecessors  and  grantors,  have  paid  all  the 
taxes.  State,  county,  or  munloipal,  which  have  been 
levied  and  assessed  upon  such  land.  [Approved  April 
1st,  1878.] 

30 Cal. 408;  32 Cal.  15;  Thompsons.  Felton, May 7th,  1880. 

§  326.  When  the  relation  of  landlord  and  tenant  has 
existed  between  any  persons,  the  possession  of  the  tenant 
is  deemed  the  possession  of  the  landlord  until  the  expira- 
tion of  live  years  from  the  termination  of  the  tenancy,  or 
where  there  has  been  no  written  lease,  until  the  expira- 
tion of  live  years  from  the  time  of  the  last  payment  of 
rent,  notwithstanding  that  such  tenant  may  have  acquired 
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another  title,  or  may  have  claiined  to  hold  adversely  to 
Ills  landlord.  But  such  presupiption  cannot  be  nuide 
after  the  periods  herein  limited. 

Oomrtnictlon  of  Beotion--44  Cal.  388. 

Tenant  denying  landlord'*  tifl«~sec.  1M2,  subd.  i. 

Gonerally— 33  Cal.  237 ;  48  CaL  614. 

§  327.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  by  a  descent  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

§  328.  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the 
possession  thereof^  or  to  make  any  entry  or  defense 
founded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  be,  at  the  time  such  title  first  de- 
scends or  accrues,  either— 

L  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  o^ense,  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessarv 
party  with  her  in  commencing  such  action  or  making  such 
entry  or  defense ; 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portu>n  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of 
such  enUy  or  defense,  but  such  action  ma^  be  commenced, 
or  entry  or  defense  made,  within  the  period  of  five  years 
after  such  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability;  but 
such  action  shall  not  be  commenoed»  or  entry  or  defense 
made,  after  that  period. 

Diaahilitj— «ee  Limitatiovs  qvsvbally,  sec.  312f». 

Cotonant's  Tights— 43  Cal.  66. 

lalbaat-^l  CaL  186. 

Bfairiod  woman— 42  CaL  408;  husband  as  party,  sec.  370. 


CHAPTER  nl. 

THE  TUm  OF  COUMmrCINQ  ACTIONS 

OTHER  THAIT  FOR  THE  RBCOVBRT 

OF  REAIi  PROPERTT. 

tM.  Ft      J"  of  llmttatlon  ptMorlbed, 
m.  W       aUttyetn. 

M8,  W      jirtiree ye»fa. 


18  for  retlf f  not  berelab«[(m  prorlded  tor. 

1  to  reaBem  mortswe. 
wbea  Bome  ol  morCE>gan 


§  336.  WithinAvejreuB: 

1.  An  action  upon  a  jutlginentor  decree  of  anyconrt  of 

the  Uniced  States,  or  of  &uy  State  witJila  the  United 
States i 

3.  An  action  for  mesne  profits  of  real  property.  [In 
effect  July  Ist,  1871.] 

jQdjmentoi  dBor<»— 4  CbI.  2M,S8T;  T  Cil.71Ti  ISCi"   — " 

Ukrcliani,  l^i  Wbeelerc.  Bolton,  Umrcli'lSUi,  IMI. 

Fonign  Uabilltr— sec.  361. 


i337.  Within  four  years: 
n  action  upon  any  contnh 


founded  upon  au  Instrument  in  writing  executed  li 
State.    [In  effect  July  1st,  18T4.] 

^■tmmenl  lu  writing— 14  CiJ.  137  i  34  Cftl-  )3!- 

PTamlHorTnals^LlCAl.4f«;  IBCil.nB;  »Cid.H»;  MC*].M3.4 
4S  CbI.  2H:  47  CaL  S!S:  HI  Cal.  4H;  WoU  r.  Xanb,  Mwtli  lat.  IS 
Grant  c.  Bun,  Marcti  12tti.  18BD. 

MoRgige  notai— see  Mosimaxe,  under  LndVATioss  gboi 
ALLT,  tec.  3l2n.;  also,  K  CbL  379. 

Wiingn  obUgBtiou.  genenllr-O  Cti,ST\  SOiLSlT;  Id  CaL138{ 
CaJ-in;  J9CB1.  482:  W  C»L  130:  21  Cll.  4«:  K  OI.Mt,  MO;  J»  C»L 
2»:  24  6U.4a3i  94C^.  14»,1U;  42Gal.in.4Mi  43C>1.18I. 

Four  T*an— llmltsUoD  wlien  no  otbei  proiUlon,  m.  141. 


121  TIME  OF  OOaOIBKCIKO  ACTIONB.      §S  339-40 


2.  An  action  for  trespass  upon  real  proi>erty ; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mis- 
take. The  cause  of  action  in  such  case  not  to  b#  deemed 
to  have  accrued  until  the  discovery,  by  the  aggrieved 
party,  of  the  facts  constituting  the  fraud  or  mistake. 

Statutory  liability— 18  Cal.  176;  39  Cal.  654;  45  Cal.  12. 611. 

Tieapaaa  npon  real  property— 29  Gal.  330;  31  Gal.  154, 487. 

Fraud  or  mistake— 8  Gal.  449;  9  Gal.  423;  13  Cal.  552;  18  Cal.  225;  27 
Gal.  3S4;  29  Cal.  19, 44;  34  Cal.  254;  50  Gal.  299;  52  Cal.  619;  see  also,  seCr 
1673. 

Three  years— probate  matters,  sees.  1573,  1574,  1805,  1806;  agaiDSt 
corporation  directors  or  stockholders,  sec.  359. 

J  339.  Within  two  years: 

'1.  An  action  upon  a  contract,  obligation,  or  liability,  not 
foanded  upon  an  instrument  of  writing,  or  founded  upon 
an  instrument  of  writing  executed  out  of  the  State ; 

•2.  An  action  against  a  sheriff,  coroner,  or  constable, 
upon  a  liability  incurred  by  the  doing  of  an  act  in  his 
ofiScial  capacity,  and  in  virtue  of  his  office,  or  by  the  omis- 
sioa  of  an  official  duty,  including  the  non-payment  of 
money  collected  upon  an  execution.  But  this  subdivision 
does  not  apply  to  an  action  for  an  escape; 

3.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another.  [In 
effect  July  1st,  1874.] 

Design  of  section— 50  Gal.  646. 

Verbal  obligation  or  liability— 6  Gal.  53;  17  Cal.  594;  20  Gal.  130;  21 
CaL  351;  22  Cal.  457;  24  Gal.  322;  35  Cal.  122;  49  Gal.  266;  51  Gal.  215, 531; 
52  Cal.  42. 

Continaona  employment— 47  Cal.  162. 

Extra-State  inatmment— 4  Cal.  287. 

Action  against  sheriff— «ee  Sharp  v.  Jtf  lller,  Marcb  I8th,  1880. 

Injmry  causing  death— 50  Gal.  612. 

Mortgage  debt— see  Moktoages,  under  Limitations  oeitbb- 
ALLY,  sec.  312n. 

§340.  Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  to  an  indi- 
vidual and  the  State,  except  when  the  statute  imposing  it 
prescribes  a  different  limitation; 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in 
a  criminal  action,  for  a  forfeiture  or  penalty  to  the  people 
of  the  State; 

CoDis  Civ.  Proc— 11. 
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3.  An  action  for  libel,  slander,  assault,  battery,  false 
imprisonment,  or  seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  proc- 
ess; 

5.  An  action  against  a  municipal  corporation  for  dam- 
ages or  injuries  to  property  caused  by  a  mob  or  riot.  [In 
effect  January  27th,  1876.] 

•One  year— forcible  entry,  adverse  holding,  sec.  1172;  against  dece- 
dent's representatives,  sec.  353;  after  reversal  on  appeal,  sec.  855;  entry 
upon  real  property,  sec.  320. 

§  341.  Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of, 
or  injury  to  any  goods,  wares,  merchandise,  or  other  per- 
sonal property  seized,  or  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure; 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  sec.  317  of  the  Civil  Code.  [In  effect  July  1st, 
1874.] 

Protested  tax  snit—M  Cat.  303. 

Stook  sold  for  aasessment— Civil  Code,  sec.  347. 

Six  months— against  county,  sec.  342;  by  decedent's  representa- 
tives, sec.  353. 

§  342.  Actions  on  claims  against  a  county,  which  have 
been  rejected  by  the  board  of  supervisors,  must  be  com- 
menced within  six  months  after  the  first  rejection  thereof 
by  such  board. 

§  343.  An  action  for  relief  not  hereinbefore  provided 
for,  must  be  commenced  within  four  years  after  tiie  cause 
of  action  shall  have  accrued. 

Relief  not  provided  for— 17  Cal.  586;  82  Cal.  42;  Wheeler  v.  Bolton, 
March  13th,  1880. 

Equity,  stale  demands— see  AcoBtmra  of  Causb  oir  AoTioHt 
sec.  312n. 

Relief,  generall7--sec.  580fi. 

Bank  deposits— no  limitation,  sec.  348. 

§  344.  In  an  action  brought  to  recover  a  balance  due 
upon  a  mutual,  open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the 
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cause  of  action  is  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side. 

Matnal  acconnt— 17  CaL  351;  M  Cal.  126, 134;  35  GaL  122;  61  CaL  531. 

Deemed  to  hare  acomed— see  sec.  312ii. 

§  345.  The  limitations  prescribed  in  this  chapter  apply 
to  actions  brought  in  the  name  of  the  State,  or  for  the 
benefit  of  the  State,  in  the  same  manner  as  to  actions  by 
private  parties. 

Action  by  people-Hsec.  815. 

§  346.  An  action  to  redeem  a  mortgage  of  real  prop- 
erty with  or  without  an  account  of  rents  and  profits,  may 
be  brought  by  the  mortgagor,  or  those  claiming  under 
bim,  agamst  the  mortgagee  in  possession,  or  those  claim- 
ing under  him,  unless  Tie  or  they  have  continuously  main- 
tained an  adverse  possession  of  the  mortgaged  premises 
for  five  years  after  breach  of  some  condition  of  tlie  mort- 
gage. 

Mortgage,  redemption-^see  LnciTATioirs  OBirxaAi^LY,  sec.  312ii. 

Bedemptioii,  generallf— sec.  701,  et  teq, 

§  347.  If  there  is  more  than  one  such  mortgagor,  or 
more  than  one  person  claiming  under  a  mortgagor,  some 
of  whom  are  not  entitled  to  maintain  such  an  action,  un- 
der the  provisions  of  this  chapter,  any  one  of  them,  who 
is  entitled  to  maintain  such  an  action,  may  redeem  therein 
a  divided  or  undivided  part  of  the  mortgaged  premises, 
according  as  his  interest  may  appear,  ana  have  an  ac* 
counting  for  a  part  of  the  rents  and  profits,  proportionate 
to  his  interest  in  the  mortgaged  premises,  on  payment  of 
a  part  of  the  mortgage  money,  bearing  tne  same  propor- 
tion to  the  whole  of  such  money  as  tne  value  of  his  di- 
vided or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises. 

See  notes  to  last  section. 

§  348L  To  actions  brought  to  recover  ^money  or  other 
property  deposited  with  any  bank,  banker,  trust  com- 
pany, or  savings  and  loan  society,  there  is  no  limitation, 
tin  effect  July  1st,  187^] 

Deposits,  generally— «ee  Bntrustsd  Pbopxbty,  sec.  312*. 
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^  350.  An  action  Is  commenced,  within  the  mealilnfc  of 
tliis  titie,  when  the  complaint  is  tiled. 
AcUm  camcaaiicgd— 19  CaJ.  I7T;  21  Cml.  391, 3S7;  M  CbJ.  lU:  SSCaJ. 


Bial,  sea  sens.  *W,8W);  lonnerlT,  19  CBI.B7T. 

§  351.  If,  when  the  causa  of  action  accmen  asaiost  a 
peraon,  he  is  out  of  the  State,  the  action  may  be  com- 
menced, within  the  term  herein  limited,  alter  his  retani  to 
the  State,  and  If.  after  the  cansa  of  action  accmeB,  be  d«- 
pBcia  from  the  State,  the  time  of  ilia  absence  is  not  part  of 
the  tima  limited  for  tha  commeacement  of  the  action. 

Whan  canu  of  action  accrnes-sec.  trtii. 

AtiHDoa— must  be  allesea,  il  Cat.  SSt. 


FonlEn  corporation— M  Cal.  258. 

G«n8raUlf-6  Cal.  «l); «  CaL  19*. 

§  332.  If  a  person  entitled  to  bring  an  actlott,  men- 
tioned in  chapter  three  of  thU  title,  &  at  the  time  the 
cansa  of  action  accrned,  either — 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or. 

3.  Impriaoned  on  a  criminal  charge,  or  in  execntioti  un- 
der the  seDtence  of  a  criminal  court  for  a  t^nn  less  than 
for  life;  or, 

i.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  snob  ikctloii; 


125  TIME  OF  COMMENOING  ACTIONS.         §§  353-7 

The  time  of  such  disability  is  not  a  ^art  of  the  time 
limited  for  the  commencement  of  the  action. 

DisabiUtf-secs.  312n,  1805, 1806. 

Infant— sec.  328i». 

Insane  person— 27  Cal.384. 

Married  woznan->sec.  328n,  36  Cal.  447 ;  50  CaL  303. 

§  353.  If  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  by  his  representatives,  after  the  expiration  of 
that  time,  and  within  six  months  from  his  death.  If  a 
person  against  whom  an  action  may  be  brought,  die  be- 
fore the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration. 

Snbstitation  of  parties— sec.  385. 

Two  clanses  of  section— <listingaished,  35  Cal.  645. 

Action  hy  representatives— 34  CaL  568;  35  Cal.  634. 

Actions  against  representatives— 10  CaL  386;  19  CaL  85,  97;  50  Cal. 
616. 

Shortening  limitation— not  designed,  19  CaL  86;  50  Cal.  646. 

Mortage  notes— various,  which  barred,  53  CaL  375. 

§  354.  When  a  i)erson  is  an  alien  subject,  or  citizen  of 
a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

§  355.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  the  plaintiff 
he  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may 
commence  a  new  action  within  one  year  after  the  re- 
versal 

§  356.  When  the  commencement  of  an  action  is  stayed 
by  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  th^  action. 

Statntary  prohibition— bankruptcy,  see  Hofl  o.  Fnnkenstein,  March 
1st,  1880. 

§  357.  No  person  can  avail  himself  of  a  disability,  un- 
less it  existed  when  his  right  of  action  accrued. 
Accruing  of  cause  of  action— sec.  312n. 
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§  35&  When  two  or  more  disabilities  coexist  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not 
attach  until  they  are  removed. 

See  note  to  last  section. 

§  359.  This  title  does  not  affect  actions  against  direct- 
ors or  stoclsholders  of  a  corporation,  to  recover  a  penalty 
or  forfeiture  imposed,  or  to  enforce  a  liability  created  by 
law;  but  such  actions  must  be  brought  within  three  years 
after  the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  lia- 
bility was  created. 

Oorppratioii  stockholdert— 45  CaL  110. 

§  360.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same 
is  contained  in  some  writing,  signed  by  the  party  to  be 
charged  thereby. 

Fart  pajrment— not  etfongh,  18  Cal.  482;  21  Cal.  142, 495;  22  Cal.  100. 

Written  acknowledgment— necessary,  5  CaL  58;  17  CaL  574;  21  CaL 
149;  36  Cal.  184, 192;  50  Cal.  235, 547. 

Renewal  of  contract—generally,  9  Cal.  89;  25  Cal.  292;  89  CaL  4M. 

Loan  barred— 51  Cal.  215. 

Benewalof  note— does  not  renew  mortgage;  Wells  v.  Harter,  March 
mh,  1880. 

§  361.  When  a  cause  of  action  has  arisen  in  another 
State,  or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  cannot  there  be  maintained  against  a  per- 
son by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  against  him  in  this  State,  except  in 
favor  of  one  who  has  been  a  citizen  of  this  State,  and  who 
has  held  the  cause  of  action  from  the  time  it  accrued. 

Other  StatetH)  CaL  430. 

§  362.  This  title  does  not  extend  to  actions  already 
.  commenced,  nor  to  cases  where  the  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy 
has  fully  run,  but  the  laws  now  in  force  are  applicable  to 
such  actions  and  cases,  and  are  repealed  subject  to  the 
provisions  of  this  section. 
Bepeal  of  imitations— see  sees.  9. 18. 

§  363.  The  word  "  action,*'  as  used  in  this  title,  is  to  be 
construed,  whenever  it  is  necessary  so  to  do»  as  including 
a  special  proceeding  of  a  civil  nature. 
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TITLE  in. 

OF  TH£  PARTIES  TO   CIVIL   ACTIONS. 

^367.  Action  to  be  In  name  of  party  In  interest. 

I  368.  Assignment  of  thing  in  action  not  to  prejudice  defense. 

I  369.  Executor,  trustee,  etc.,  may  sue  without  Joining  the  persons 

beneficially  interested. 
S  370.  When  a  married  woman  is  a  party— actions  by  and  against. 
I  371.  Wife  may  defend,  when. 
I  372.  Infant  to  appear  by  guardian. 
I  373.  Gourdian,  now  appointed. 
1 374.  Unmarried  female  may  sue,  for  her  own  seduction. 

i37&.  Father,  etc.,  may  sue,  lor  seduction  of  daughter,  etc. 
378.  Father,  etc.,  may  sue,  for  injury  or  death  of  child. 
377.  When  representatives  may  sue  for  death  of  one  caused  by  the 
wrongful  act  of  another. 
S  378.  Who  may  be  Joined  as  plaintifEs. 
1 379.  Who  may  be  joined  as  defendants. 
S  380.  Parties  defendant  in  an  action  to  determine  conflicting  claims 

to  real  property. 
I  381.  Parties  Iioldlug  title  under  a  common  source,  when  may  Join. 
S  383.  Parties  in  interest,  when  to  be  Joined.   When  one  or  more  may 

sue  or  defend  for  the  whole. 
S  383.  Plaintifl  may  sue  in  one  action  the  diiferent  parties  to  conmier- 

cial  paper. 
1 38i.  Ttonaots  in  common,  etc.,  may  sever  in  bringing  or  defending 
I  .  ^        actions. 

,  S  38k  Action,  when  not  to  abate  by  death,  marriage  or  other  disability. 
Proceedings  in  such  case. 
1 386.  Another  person  may  be  substituted  for  the  defendant. 
1  387.  Interveuiion,  when  it  takes  place  and  how  made, 
1 388.  Associates  may  be  sued  by  name  of  association. 
1 3A.  Court,  when  to  decide  controversy  or  to  order  other  parties  to 
be  brought  in. 

S  367.  Every  action  must  be  prosecuted  in  the  name 
\  of  the  real  party  in  interest,  except  as  provided  in  section 
'  three  hundred  and  sixty-nine  of  this  Code.    [In  effect 
April  15th,  1880.] 

REATi  PART7  IN  INTBlftBST. 

^Mfgneei   noc.  368. 

B«n«ficUu7--37  Cal.  5S7;  46  Cal.  289;  49  Cal.  518. 

Boads-7  CaL  561;  10  GaL^7;  13  Cal.  588;  15  Gal.  9;  28  Cat  540;  29 
CaLM. 

OhoiM  in  aetion--9  Cal.  325;  12  Cal.  97;  14  Gal.  403;  18  CaL  126;  22 
I  GaLl87;nCaL249;29Cal.l50;  31  Cal.  240;  35  Cal.  345. 

I     0Qiporatioiis--26  GaL  634;  39  CaL  824. 

Ooitnasta-«ec.  381. 

I  ^Oemniat-see  PoUtical  Code.  sees.  4000-1003;  Penal  Code,  see.  1570; 
>Ctf.e9;  32 Cal.  148;  44  CaL  153, 157. 
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Defendants— see  under  Fabtibs  Gbneballt,  infra, 

DeTisees— sec.  1462. 

Eminent  domain— sec.  1237. 

Errors  and  defects— sec.  475. 

Executors,  etc.— sec.  369;  also  see  sees.  1352, 1452, 1581-1563. 

Foreclosure— sec.  726n. 

GtonerallT— 6  Cal.  247:  7  CaL  551:  9  GaL  325:  10  Cal.  347;  18  CaL  128, 
146:  22  Gal.  356, 430;  26  Gal.  122;  29  Gal.  19;  83  Cfal.  121;  35  Gal.  596. 

Heirs— sec.  1452. 

Insurance— abandoned,  6  Cal.  462.  * 

Owner— 62  Cal.  232. 

People— 29  Cal.  213;  34  Gal.  679;  36  Cal.  605;  38  CaL  565;  40  Cal.  156, 481; 
45  Cal.  7;  50  Cal.  561;  53  Cal.  171;  63  CaL  644;  also  see  PoUtical  Code, 
sec.  4457. 

Flaintifib— see  under  Pabtibs  oeiteballt,  infra. 

Ftivate  person— 43  Cal.  229;  45  Cal.  199. 

Privit7-1  Cal.  50. 

Receivers— sec.  564  et  seq. 

Torts-6  CaL  456;  22  Cal.  139, 173;  32  Cal.  590. 

Trustees— sec.  369. 

PARTIES  GENERALLY. 

Adding— sec.  389.  Administrators-sec.  369.  Assignment— eec.  868*. 
Association— business,  sec.  388.  Bills  of  exchange— sec.  883.  Death 
—sees.  376,  377,  385».  Defendants — see.  379.  Disability— sec.  38&. 
Executor— sec.  369.  Fictitious  name— designatlnjr  by,  sec.  474. 
O-nardian— sees.  372n,  373, 375, 376».  Infant— sec.  372.  ujnry— sec.  S76. 
Insane  or  incompetent  person— sees.  372, 373,  and  notes.  Interplead* 
er— sec.  386.  Intervention— sec.  387.  Joining  all  parties  interested^ 
sees.  378,  379,  380.  381, 382.  and  note,  383,  384.  Married  woman— sees. 
370, 371.  Notice  of  assignment— sec.  368,  and  note.  Flaintifik— sees. 
878,  382.  Promissory  notes— sec.  368  and  note,  383.  Real  party  in 
interest— sec.  367».  Seduction— sees.  374,  375.  Set-off— sec.  368  and 
note.  Sureties— sec.  383.  Trustee— sec.  369.  Thing  in  action— sec. 
S68n.   Transfer  of  interest— sec.  385n. 

§  368.  In  the  case  of  an  assignment  of  a  thin^;  in  ac- 
tion, the  action  by  the  assignee  is  without  prejudice  to 
any  set-off  or  other  defense  existing  at  the  time  of,  or  be- 
fore, notice  of  the  assignment;  bat  this  section  does  not 
apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith  and  upon  good  consideration, 
before  maturity. 

Assignment— Account,  7  CaL  389.  Appeal  bond,  6  Gal.  87.  Contract/ 
81  CaL  241:  44  Cal.  295.  Claim,  on  contract,  13  Cal.  62:  29  Gal.  154;  for 
tort,  22  Cal.  142;  for  injury  to  realty,  32  Cal.  592.  CounterKdalm,  7  CaL 
648.  Debt,  as  consideration  for,  12  Cal.  92:  18  Cal.  82,  127;  21  Gal.  189. 
Generally,  5  CaL  325:  19  CaL  646;  20  Cal.  609.  Judgment,  6  Cal.  87;  IS  i 
Cal.  181, 257;  22  Cal.  430:  23  GaL  255, 596;  25  CaL  539:  33  Gat.  525.  Lease, 
Civil  Code,  sees.  822,  623.  Pleading,  4  Gal.  229;  49  CaL  347.  SplittlBg  i 
demands,  7  CaL  260;  8  GaL  636.  ! 
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Thing  in  action— defined,  Ciyll  Code,  sec.  983.  And  see  Choses  nr 
AOTIOH,  sec.  367n. 
Set-off-17  CaL  290, 515;  21  Gal.  79. 

Votice  of  assignment— 6  Gal.  270:  20  Gal.  516;  Jones  «.  Chalfant, 
Karob  15tb,  1880. 

I¥omisaor7  notea— 8  Gal.  260;  14  GaL  di,  450. 

§  369.  An  execntOT  or  administrator,  or  trustee  of  an 
express  trust,  or  a  i)erson  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  the  persons  tor  whose 
benefit  the  action  is  prosecuted.  A  person  with  whom,  or 
in  whose  name,  a  contract  is  made  for  the  benefit  of  an- 
other, is  a  trustee  of  an  express  trust,  within  the  meaning 
of  this  section. 

Executors  and  administrators— eecs.  1452,  1581-3,  1589;  14  Gal.  117; 
15  CaL  2S9;  16  GaL  579;  18  Gal.  11 ;  23  Gal.  16. 

Trustee— 1  Cal.  76, 94;  4  GaL  197;  18  Gal.  11;  25  Gal.  29;  26  Gal.  25;  32 
CaL  lU;  34  GaL  136. 

§  370L  When  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except : 

1.  When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue 
alone; 

2.  When  the  action  is  between  herself  and  her  husband, 
she  may  sue  or  be  sued  alone; 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  desertion  of  her,  or  by  agreement 
in  writing  entered  into  between  them,  she  may  sue  or  be 
sued  alone.    [In  effect  July  1st,  1874.] 

Separate  property— 15  Gal.  308;  19  GaL  128;  81  GaL  833;  82  GaL  90;  86 

CaL  447. 

Sole  traders— sec.  1811  et  seq. 

Homestead-5  GaL  504;  6  GaL  71;  8  Gal.  66, 74, 347;  9  GaL  96;  10  CaL 
296;  14  CaL  506. 

Between  herself  and  husband— 3  CaL  321. 

ZiiTing  separate— abandonment,  49  GaL  34, 308. 

Foreclosure— 53  GaL  456. 

Scope  of  section-^nerally,  3  GaL  83, 312;  9  Gal.  321;  15  Gal.  811;  17 
9^.678:  18  Cal.  336, 526;  22  GaL  457;  35  GaL  214;  38  GaL  230;  42  GaL  406; 
MGsL£26;53GaL456. 

§  371.  If  a  husband  and  wife  be  sued  together  the 
^e  may  defend  for  ^her  own  right,  and  if  the  husband 
neglect  to  defend,  she  may  defend  for  his  right  also. 

Wile  defending-5  Gal.  387 ;  9  Gal.  315.     * 

S  372.  When  an  infant,  or  an  Insane  or  incompetent 
person  is  a  party,  he  must  appear  either  bv  his  general 
goardian  or  by  a  guardian  aalitem  appointed  by  the  court 
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in  which  the  action  is  pending  in  each  case.  A  guaTdiao 
ad  litem  may  be  appointed  in  any  case,  when  it  is  deeniie4 
by  the  court  in  whicli  the  action  or  proceeding  is  pros^ 
cated,  or  by  a  judge  thereof,  expedient  to  represent  th^ 
infant,  insane  or  incompetent  person  in  the  action  oi 

Sroceeding,  notwithstanding  he  mav  have  a  general  guar- 
ian  and  may  have  appeared  by  him.    [In  effect  April 
15tli,  1880.] 
Infiant-19  Gal.  210, 629;  31  GaL  274;  32  Cal.  111. 
Minor—rights  and  liabilities  of,  Civil  Code,  sees.  41, 42. 

Guardian  of  minor— sees.  1747-1750;  9Cal.638;  16CaL504;  20CaL<»76; 
42  Cal.  484;  and  generally,  see  32  CaL  116,  and  sees.  373, 375, 376, 793, 79S. 

Insane  or  incompetent  person— Civil  Code,  sees.  86, 38-41 ;  goardisa 
of,  sees.  1763-1766. 

§  373.  When  a  guardian  ad  litem  is  appointed  by  the 
court,  he  must  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of 
the  infant,  if  he  be  of  the  a^e  of  fourteen  ^ears,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant; 

2.  When  the  infant  is  defendant,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and 
ap^ly  within  ten  days  after  the  service  of  the  summons, 
or  if  under  that  age,  or  if  he  neglect  so  to  apply,  then 
upon  the  application  of  a  relative  or  friend  of  the  infant, 
or  of  any  otner  party  to  the  action ; 

3.  When  an  insane  or  incompetent  person  is  party  to  an 
action  or  proceeding,  upon  the  application  of  a  relative  or 
friend  of  such  insane  or  incompetent  person,  or  of  anj 
other  party  to  the  action  or  proceeding.  [In  effect  April 
15th,  1880.] 

Gkiardian  of  minor— see  note  to  last  section. 
Guardian  of  insane  or  incompetent  person— sec.  373». 

§  374.  An  unmarried  female  may  prosecute,  as  plaint- 
iff, in  an  action  for  her  own  seduction,  and  may  recoveij 
therein  such  damages,  pecuniary  or  exemplary,  as  are 
sessed  in  her  favor. 

Exemplary  damages— see  Civil  Code,  sec.  3294. 

§  375.  A  father,  or  in  case  of  his  death  or  desertion 
his  family,  the  mother,  may  prosecute  as  plaintiff  for  tl 
seduction  of  the  daughter,  and  the  guardian  for  the  sedu^ 
tion  of  the  ward,  though  the  daughter  or  ward  be  not  lii 
ing  with  or  in  the  service  of  the  plaintiff  at  the  time 
the  seduction  or  afterward,  and  there  be  no  loss  of  servicf 

Gkiardian  ad  litem— sec.  372;  M>Polntment  of,  sec.  373. 

Guardian  and  ward— sec.  376i». 
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§  376.  Afatber,orincas6of  his  death  or  desertion  of  his 
family,  the  mother,  may  maintain  an  action  for  the  injury 
or  death  of  a  o^nor  child,  and  a  guardian  for  the  injurv  or 
death  of  his  ward,  when  such  injury  or  death  is  caused  by 
the  wrongful  act  or  neglect  of  another.  Such  action  may 
be  maintained  against  the  person  causing  the  injury  or 
death,  or  if  such  person  be  employed  by  another  person 
who  is  responsible  for  his  conduct,  also  against  such  other 
person.    [In  effect  July  1st,  1874.] 

Death— 25  Cal.  434;  and  see  sec.  377». 

Gnaidian  and  ward— sees.  176&-1776,  and  Civil  Code,  sees.  296-257. 

§  377.  When  the  death  of  a  person,  not  being  a  minor, 
is  caused  by  the  wrongful  act  or  neglect  of  another,  bis 
heirs  or  personal  representatives  may  maintain  an  action 
for  damages  against  the  person  causing  the  death,  or  if 
such  person  be  employed  by  another  person  who  is  re- 
sponsible for  his  conduct,  then  also  against  such  other 
person.  In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  au  the  cir- 
cumstances of  the  case  may  be  just.  [In  effect  July  1st, 
1871] 

Mai«*g<««»^gr  actioii— beforo  Codes,  who  could  sue,  25  Cal.  435. 

I>amag0»-extent  of,  34  CaL  153;  44  CaL  46;  45  Cal.  324;  49  CaL  323. 

§  378.  All  persons  having  an  interest  in  the  subject  of 

the  action  and  in  obtaining  the  relief  demanded,  may  be 

joined  as  plaintiffs,  except  when  otherwise  provided  in 

this  title. 

Joinder  of  plnlntlfBi   see  5  Cal.  149;  8  Cal.  77, 514 ;  10  Cal.  302;  24  CaL 

i     172;  25  CaL  242;  26  CaL  337;  31  CaL 420;  33  Cal.  497;  37  CaL  34, 188. 

Cotenants— sec.  381. 
I       Special  partners— CItU  Code,  sec.  2492. 
'       Olfaer  parties— bringing  in,  sec.  389. 

Hiitjoinder  and  non-joinder j  generally— sec.  430». 

§  379.  Any  person  may  be  made  a  defendant  who  has 
\    or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  part;^  to  a  complete  de- 
termination or  settlement  of  the  question  involved  therein. 
And  in  an  action  to  determine  the  title  or  rieht  of  posses- 
sion to  real  propertjr  which,  at  the  time  of  the  commence- 
I    i&ent  of  the  action,  is  in  the  possession  of  a  tenant,  the 
;    landlord  may  be  joined  as  a  party  defendant. 

S«e<nid  sentence  of  section— added  by  Code. 
I      AU  interested  or  necessary  parties— made  defendants,  sec.  382»;  1 
>     CiL  478;  12  Csl.  103:  14  CaL  279;  17  CaL  262, 467;  22  CaL  200;  38  CaL  514; 
SSCaL^;  45CaL2&3. 


'^ 
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Eqoltf  oaset— origiiud  sectton,  limited  to,  9  GbL  268;  bat  see  S7  C24, 

389.  I 

Ejectment— before  Code,4  Cal.  70;  6  Cal.  33;  9  Cad. 270;  11  CaL  36S;  M 
Cal.  200;  28  Cal.  535;  32  Cal.  488;  under  Code,  53  Cal.  196.  | 

Joining  landlord— Civil  Code,  sec.  1949;  19  CaL  632;  S2  CaL  488;  II 
Cal.  393;  50  CaL  250. 

Forecloenre— sec.  726. 

Corporation  stockholders— Const.  CaL  art.  12,  sees.  3, 4;  OItII  Oodar 
sec.  322. 

Tnists— 7  Cal.  92;  30  Cal.  455. 656. 

Suits  against  the  State— Const.  CaL  art.  20,seCr6.-  See,  also,  6  Ga], 
258;  7  CaL  65. 

Counties— as  parties,  see  sec.  367n. 
*  Ezecntors— not  qualifying,  sec.  1587. 

Defect  of  parties,  etc.— sec.  430r. 

Service  on  portion  of  defendants— sec.  414  and  note. 

Associates— suing  by  common  name,  sec.  388. 

§  380.  In  an  action  brought  by  a  person  out  of  posses* 
sion  of  real  property,  to  determine  an  adverse  claim  of  an 
interest  or  estate  therein,  the  person  making  such  adverse 
claim  and  persons  in  possession  may  be  joined  as  defend- 
ants, and  it  the  judgment  be  for  the  plaintiff,  he  may  have 
a  writ  for  the  possession  of  the  premises,  as  against  the 
defendants  in  tne  action,  against  whom  the  jadgmexit  has 
passed.    [In  effect  July  1st,  1874.] 

Writ  of  possession— sec.  682n. 

Additional  parties— sec.  389. 

Objections  as  to  joinder— sec.  430n.  and  subd.  4. 

§  381.  Any  two  or  more  persons  claiming  any  estate  or 
interest  in  lands  under  a  common  source  of  title,  whether 
holding  as  tenants  in  common,  joint  tenants,  coparceners, 
or  in  severalty,  may  unite  in  an  action  against  any  person 
claiming  an  adverse  estate  or  interest  therein,  for  the  pur- 
pose of  determining  such  adverse  claim,  or  of  establish- 
ing such  common  source  of  title,  or  of  declaring  the  same 
to  oe  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 
[In  effect  July  1st,  1874.] 

Ootenants,  as  several  parties— sec.  384. 

Joint  tenants— before  this  enactment,  7  Cal.  347. 

Tenants  in  common— before  tbis  enactment,  5  Cal.  140,  501:  8  Cal. 
187;  12  CaL  420;  16  CaL  461:  17  Cal.  237;  under  this  section,  15  Cal.  871; 
20  Cal.  150;  21  Cal.  583;  30  Cal.  484. 

Executors,  etc.— joinder  of,  see  sees.  1452, 1581  et  seq.;  20  CaL  620;  21 
CaL  202;  45  CaL  631. 
Replevin— by  tenant  in  common,  see  replevin,  sec.  426o. 
Connected  interest— 24  CaL  177. 
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S  382.  Of  the  parties  to  the  action,  those  who  are  united 
In  interest  mast  be  joined  as  plaintiffs  or  defendants  ;  but 
if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  being  stated  in  the  complaint ;  and 
when  the  question  is  one  of  a  common  or  general  interest, 
of  many  i)ersons,  or  when  the  parties  are  numerous,  and 
it  is  impracticable  to  bring  them  all  before  the  court,  one 
or  more  may  sue  or  defend  for  the  benefit  of  all. 

Generally— see  16  Cal.  145;  27  Cal.  00;  44  Cal.  S92. 

All  parties  interested— joining,  26  Gal.  360;  81  Cal.  427;  02  Gal.  466; 
S3Cal.S8. 

Beftisal  to  join  as  plaintiff- 6  Gal.  006;  18  Gal.  S32. 

Oonxmon  or  general  interest— 1  Gal.  05;  7  GaL  830;  21  Gal.  632. 

Parties,  nnmerotis— joinder  impracticable,  1  Gal.  68;  14  Gal.  640. 

Joinder— errors  as  to,  sec.  430n. 

§  383.  Persons  severally  liable  upon  the  same  obliga* 
tion  or  instrument,  including  the  parties  to  bills  of  ez- 
change  and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included 
in  the  same  action,  at  the  option  of  the  plaintiff. 

See  sees.  414, 578, 579;  6  GaL  176;  25  Gal.  520;  29  Gal.  429;  48  Gal.  284. 

§  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may 
jointly  or  severally  commence  or  defend  any  civil  action 
or  proceeding  for  the  enforcement  or  protection  of  the 
lights  of  such  party.     • 

Oo-daimants— uniting  as  plaintiffs,  sec.  381. 

Mining  claim— error  as  to  joinder  of  tenants  in  common,  52  Gal.  263. 

§  385.  An  action  or  proceeding  does  not  abate  by  the 
death  or  any  disability  of  a  party,  or  by  the  transfer  of 
any  interest  therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the 
name  of  the  original  partv,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in 
the  action  or  proceeding.    [In  effect  July  Ist,  1874.] 

Oonttmction  of  section— 51  Gal.  103. 

Sobstitation— of  representatives  or  successors,  5  Gal.  281 ;  20  Gal.  68; 
ACaL  350;  31  Gal.  333;  32  Gal.  493;  49  Gal.  347:  53  Gal.  3;  £x  parte  Tin- 
koin.  Feb.  24t]i,  1880;  Jordan  v.  Hubert,  March  4tli,  1880. 

Death-Hsnggestlon  of,  13  Gal.  OOl :  21  GaL  445;  Jndson  v.  Love,  85  GaL 
«l:  40  Cal.  96;  44  GaL  284;  45  GaL  »7.      • 

Coi>x  Civ.  Psoo^-19« 
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Appeal— «fleet  of  death  or  disability  on,  sec.  Sin,  and  aee.  129;  8iK 
preme  Ct.  rale  14.  • 

Attachment— death  dissolves,  29  Cal.  3S7;  47  GaL  622;  50  Cal.  969 

Tk-ansfer  of  interest— sec.  740;  29  Cal.  446;  30  CaL  467;  34  Cal.  99;  ST 
Cal.  388 :  46  Cal.  575 ;  49  Cal.  203,  347 ;  54  Cal.  386. 

Survival— of  <»iase  of  action :  Ejectment,  50  Cal.  655. 

§  386.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specific  personal  property,  may,  sA 
any  time  before  answer,  upon  affidavit  that  a  person  not* 
party  to  the  action  makes  against  him,  and  withoat  any 
•collusion  with  him,  a  demand  upon  such  contract,  orfoi 
such  property,  upon  notice  to  such  person  and  the  ad* 
verse  party,  apply  to  the  court  for  an  order  to  substitute 
«uch  person  in  his  place,  and  discharjge  him  from  liabUi^ 
to  either  party,  on  his  depositing  in  court  the  amount 
claimed  on  the  contract,  or  delivering  the  property,  or  its 
value,  to  such  person  as  the  court  may  direct;  and  the 
•court  may,  in  its  discretion,  make  the  order.  And  when- 
over  conflicting  claims  are  or  may  be  made  upon  a  persoi 
for  or  relating  to  personal  property,  or  the  performance  of 
an  obligation,  or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claimants  to  com* 
pel  tbem  to  interplead  and  litigate  their  several  claims 
among  themselves.  The  order  of  substitution  may  be 
made,  aud  the  action  of  interpleader  may  be  maintained, 
and  the  applicant  or  plaintiff  be  discharged  from  liability 
to  all  or  any  of  the  conflicting  claimants,  although  their 
titles  or  claims  have  not  a  common  origin,  or  are  not 
identical,  but  are  adverse  to  and'independent  of  one  an- 
other.   [In  effect  March  3rd,  1881.] 

Interpleader— 8  Cal.  592. 

§  387.  Any  person  may,  before  the  trial,  intervene  in 
an  action  or  i)roceeding,  who  has  an  interest  iirthe  matter 
in  litigation,  in  the  success  of  either  of  the  parties,  or  an 
interest  against  both.  An  intervention  takes  place  when 
a  third  person  is  permitted  to  become  a  party  to  an  action 
or  proceeding  between  other  persons,  either  by  joining 
the  plaintiff  in  claiming  what  is  sought  by  the  complain^ 
or  by  uniting  with  the  defendant  in  resisting  the  claims 
of  the  plaintiff,  or  by  demanding  anything  adversely  to 
both  the  plaintiff  and  the  defendant,  and  is  made  by  com' 
plaint,  setting  forth  the  grounds  upon  w^hich  the  interven- 
tion rests,  filed  by  leave  of  the  court  and  served  upon  tbe 
parties  to  the  action  or 'proceeding  who  have  not  appeared, 
and  upon  the  attorneys  of  the  parties  who  have  appeared, 
who  may  answer  or  demur  to  it  as  if  it  were  an  original 
complaint.    [In  effect  Jftly  Ist,  1874.] 
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Intezrention— 5  Cal.  281.  504;  6  Cal.  256»  376;  7  Cal.  85;  8  CaL  670:  10 
CaL227,296;  13  Cal.  €3;  14  Cal.  165;  18  Cal.  378;  21  Cal.  280,  441:  23  CaL 
,    143, 393;  29  Cal.  ISO,  673;  37  Cal.  532;  38  Cal. ^8;  43  CaL  161;  44  Cal.  161; 
I   47  CaL  60e;  51  Cal.  559, 629;  53  Cal.  509 ;  53  Cal.  3, 742. 

!      Eminent  domain— Intervention  In,  sec.  1246. 

I    .  Complaint— generally,  see  sec.  426,  and  notes. 

Demurrer- sec.  430. 

Aasw9t—9ec,  487. 

§  388.  When  two  or  more  persons,  associated  in  any 
business,  transact  such  business  under  a  common  name, 
whether  it  comprise  the  names  of  such  persons  or  not, 
the  associates  may  be  sued  by  such  common  name,  the 
gammons  in  such  cases  beinj;  serred  on  one  or  more  of  the 
associates;  and  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates,  in  the  same  manner  as 
if  all  had  oeen  named  defendants,  and  had  been  sued  upon 
their  joint  liability. 

Business  associates— common  name,  sec.  414;  8  Cal.  247;  5  CaL  246: 
N  CaL  446;  22  Cal.  856;  SO  CaL  284;  39  Cal.  98.  See  also»  Martin  v.  Bis- 
&igf  2  Pac.  Coast  I<aw  J.  56. 

VDaang  company— Welsh  v.  Klikpatrick,  30  CaL  202. 

§  389.  The  court  may  determine  any  eoiitrovsray  be- 
tween parties  before  it,  when  It  can  be  done  without  preju- 
dice to  the  Tiffhts  of  others,  or  by  saving  their  rights;  but 
when  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court 
must  then  order  them  to  be  brought  in.  And  when,  in  an 
action  for  the  recovery  of  real  or  personal  property,  a  per- 
son not  a  party  to  the  action,  but  having  an  interest  in  the 
subject  tliereof ,  makes  application  to  the  court  to  be  made 
a  party,  it  may  order  him  to  be  brought  in,  by  the  proper 
amendment. 

ZVssh  partise-tolnglng  In,  5  Cal.  114, 281;  9  Cal.  96,  097;  12  Cat  218; 
8Cltf.280;  27  CaL  829;  80  Cal.  480;  88. Cal.  514;  44  CaL  892;  Shennan  «. 
McCartby,  Marcb  8rd,  1880. 

AUMrties  interestsd— shonld  be  brought  in,  58  OaL  88.  Also,  see 

Joining  landlcml— sec.  879. 

!       Bntf  ,  adding  and  amending  name  of--8ec.  ilZi  1  CaJ.  Wii  S  QajL 
'^;  7  CaL  567;  9  CaL  56;  49  CaL  270. 


§382  PLACE  OF  TBIAI..  *  13ft 


TITLE  rv. 

Of  the  Place  of  Trial  of  Civil  Actions. 

S  392.  Certain  actions  to  be  tried  where  the  subject  or  some  part  there- 
of is  situated. 
S  393.  OtSier  actions,  where  the  cause  or  some  part  thereof  arose. 
S  394.  Fiaceof  trial  of  actions  af^inst  counties. 
1 395.  Other  actions  according  to  the  residence  of  the  parties. 
§  39tt.  Action  may  be  tried  in  any  county«  unless  the  defendant  de- 
'   mand  a  trial  in  the  proper  county. 

397.  Place  of  trial  may  be  changed  in  certain  cases. 

398.  When  Judge  is  disqualified,  cause  to  be  transferred. 

399.  Papers  to  be  transmitted.   Costs,  etc.   Jurisdiction,  etc. 

400.  Proceedings  after  Judgment  in  certain  cases  transferred. 

-  §  392.  Actions  for  the  f oUowiag  causes  must  bd  tried 
in  the  county  in  which  the  subject  of  the  action,  or  some 
part  thereof  is  situated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial,  as  provided  in  this  Code : 

.  1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  f orm,  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

2.  For  the  partition  of  real  property; 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on 
real  property.  Where  the  real  property  is  situated  partly 
in  one  county  and  partly  in  another,  the  plaintiff  may 
select  either  of  the  counties,  and  the  county  so  selected 
is  the  proper  county  for  the  trial  of  such  action.  [lu 
effect  March  2nd,  1876.] 

Oommencement^-of  actions  as  to  real  estate,  see  sec.  78. 

Local  action--in  general,  5  Cal«  461;  9  Cal.  642;  13  GaL  321;  15GaL 
2^:  16  Cal.  432;  51  Cal.  566. 

Two  connUea-CNeU  v,  O'Neil,  Feb.  20th,  1880. 

Riot— injuries  by,  see  Political  Code,  sec.  4453. 

FartitMn— generally,  sec.  752  et  seq. 

ForeoloBure— sec.  726. 

VEHIUU  'GENEBALLT. 
Action—as  to  real  estate,  where  commenced,  sec.  392fi. 
Bias— of  Judge,  sec.  39Tn,  and  subd.  4. 

Ohange  of— affidavit  for,  demand  for,  motion  for,  896n;  grounds  of» 
sec.  397  and  notes;  generally,  see  same. 
Oonvenience— of  witnesses,  sec.  397n,  and  subd.  3. 
Counties— actions  against  or  between,  sec.  394. 
Impartial  trial— no,  sec.  307»,  and  subd.  2. 
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liocal  action*— see.  tt2»,  sec.  SM. 
Officer— «ction  against,  sec.  393,  suM  2. 
F0iialt7— or  forfeiture,  statutory,  sec.  393,  subd.  1. 
Beal  property— actions  concerning,  sec.  892. 
Betidence— of  defendants,  sec.  390. 
Transfer— of  case,  sees.  39M00. 
T^ransitorir  actions— sec.  895. 
Two  conntieB— eec.  892»;  sec.  393,  sabd.  1. 
Wrong  county— sec.  396;  397,  snbd  1. 

§  393.  Actions  for  th«  following  oanses  most  be  tried 
in  the  county  where  the  catise,  or  some  part  thereof,  arose, 
subject  to  the  like  power  of  the  court  to  change  the  place 
of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
by  statute;  except  that,  when  it  is  imposed  for  an  offense 
committed  on  a  lake,  river,  or  other  stream  of  water,  sit- 
nateddn  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river,  or  stream, 
and  opposite  to  the  place  where  the  offense  was  commit- 
ted; 

2.  Against  a  public  officer,  or  person  especially  ap- 
pointed to  execute  his  duties,  for  an  act  done  bv  him  in 
virtue  of  his  office,  or  against  a  person  who,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
such  officer. 

Act  done  by  public  officer— 9  Cal.  420.   Local  action— sec.  892n. 

§  394.  An  action  against  a  county,  or  city  and 
county,  may  be  commenced  and  tried  in  such  county,  or 
city  and  county,  ui^lesssuch  action  is  brought  by  a  county, 
or  city  and  county,  iu  which  case  it  may  be  commenced 
and  tried  in  any  county,  or  city  and  county,  not  a  party 
thereto.    [In  effect  March  3rd,  1881.} 

§  395.  In  all  other  cases,  the  action  must  be  tried  in 
the  county  in  which  the  defendants,  or  some  of  then^  re- 
side at  the  commencement  of  the  action;  or,  if  i^ne  of' 
the  defendants  reside  in  the  State,  or,  if  residing  in  this 
State,  and  the  county  in  which  tliey  reside  is  unknown  to 
^e  plaintiff,  the  same  may  be  Inried  in  any  county  which 
the  plaintiff  may  designate  in  his  complaint;  and  if  the 
defendant  is  about  to  depart  from  the  State,  such  action 
may  be  tried  in  anv  county  where  either  of  the  parties  re- 
ride,  or  service  is  nad;  suoject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial  as  provided  in  thia 
Code. 

Ooonty  where  defendants  reside— 15  Gal.  418. 

Residence  cf  corporation— 22  Gal.  537. 
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§  396.  If  the  county  in  which  the  action  is  commenced 
is  not  the  proper  county  for  the  trial  thereof,  the  action 
may,  notwithstanding,  oe  tried  therein,  unless  the  de-  , 
f  endant,  at  the  time  he  appears  and  answers  or  demurs, 
files  an  affidavit  of  merits,  and  demands,  in  writing;,  that 
the  trial  be  had  in  the  proper  county. 

Motion— time  of  making,  3  Cal.  438;  ft  Cat  117;  9  CaL  643;  28  Cal.  246: 
98  Gal.  560. 

Affidavit  of  meritB-Jobnsoa  v.  Hyman,  Jao.  Term,  1875,  not  re- 
ported. 

Demand— does  not  mean  notice  of  motion,  Bsitnkia  v.  Orena,  Mareli 
23rd,  1880. 

§  397.  The  court  may,  on  motion,  change  the  place  of 
trial  in  the  following  cases : 

1.  When  the  county  designated  in  the  complaint  is  not 
the  proper  county; 

2.  Wnen  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein ; 

3.  When  the  convenience  of  witnesses,,  and  the  ends  of 
justice  would  be  promoted  by  the  change; 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

Change  of  venne— generaUy,  9  Cal.  607,642;  15  Gal.  418;  23  CaL  127; 

28  Cal.  245;  32  Cal.  208;  87  CaL  190;  46  Cal.  246. 

Appeal— from  order  as  to  change  of  venue,  sec.  939,  subd.  8. 

Not  the  proper  connty— 13  CaL  321;  22  Cal.  637;  47  Cal.  192. 

Impartial  trial-unlikely,  3  Cal.  410;  6  Cal.  555;  23  CaL  378;  46  CaL 
248. 

Oonvanienee  of  witnesaes- 15  CaL  416;  47  CaL  192|  48  CaL  480:  49 
Cal.  454. 

Bias  of  jndge-secs.  1431, 1432;  12  CaL  500;  23  Cal.  168, 592;  24  CaL  SI, 
75;  53  CaL  251. 

§  398.  If  an  action  or  proceeding  is  commenced  or 
pending  in  a  court,  and  the  judge  or  justice  thereof  is  dis- 
qualified from  acting  as  such,  or  if,  from  any  cause,  the 
court  orders  the  place  of  trial  to  be  changed,  it  mast  be 
transferred  for  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing,  or  made  in  open  court  and  en- 
tered m  the  minutes;  or,  if  they  do  not  so  agree,  then  to 
the  nearest  court  where  the  like  objection  or  cause  for 
making  the  order  does  not  exist,  as  follows : 

1.  If  in  a  Superior  Court,  to  another  Superior  Court. 

2.  If  in  a  Justice's  Court,  to  another  Justice's  Court  in 
the  same  county. 

[In  effect  March  3rd,  1881.] 
Sivonoded  courts- sec.  76». 
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§  399.  "When  an  order  is  made  transf  errintr  ^^  action  or 
proceeding  for  trial,  the  clerk  of  the  court,  or  justice  of  the 
peace,  must  transmit  the  pleadings  and  papers  therein  to 
the  clerk  or  justice  of  the  court  to  Tvhich  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  filing  the  papers  anew, 
must  be  paid  by  the  party  at  whose  instance  the  order 
was  made.  The  court  to  which  an  action  or  proceeding  is 
transferred  has  and  exercises  over  the  same  tne  like  juris- 
diction as  if  it  had  been  originally  commenced  therein. 

§  400.  When  an  action  or  proceeding  affecting  the 
title  to  or  possession  of  real  estate  has  been  brought  in  or 
transferred  to  any  court  of  a  county  other  than  the  county 
in  which  the  real  estate,  or  some  portion  of  it,  is  situated, 
the  clerk  of  such  court  must,  after  final  judgment  there- 
in, certify  under  his  seal  of  office,  and  transmit  to  the 
coirespftiding  court  of  the  county  in  which  the  real  estate 
affected  by  the  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  andrecord 
the  judgment  in  the  record  of  the  court,  briefly  designat- 
ing it  as  a  judgment  transferred  from court  (naming 

tlie  proper  court). 


■  I 
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TITLE  V. 

Of   the   Manner    of   Commencing  Civil 

Actions. 

I  405.  Actions,  how  commenced. 

§  406.  Complaint,  how  indorsed.  When  summons  may  he  Issaed,  and 
how  waived. 

i407.  Summons,  how  issued,  directed,  and  what  to  contain. 
408.  Alias  summons. 
409.  Notice  of  the  pendency  of  an  action  affecting  the  title  to  real 
property. 

5410.  Summons,  how  served  and  returned.  * 

411.  Siunmons,  how  served. 
412.  Publication  when  defendant  Is  absent  from  the  State»  coti- 
cealed,  or  a  foreign  corporation  having  no  agent,  etc 
S  413.  Manner  of  publication  and  appointment  of  attorney. 
S  414.  Proceedings  where  there  are  several  defendants,  and  part  only 

are  served. 
I  415.  Proof  of  service,  how  made. 
I  416.  When  Jurisdiction  of  action  acquired. 

§  405.  Civil  actions  in  the  courts  of  this  State  are 
commenced  by  filing  a  complaint.  [In  effect  July  Ist, 
1874. 

Commencement— generally ,  4  CaL  280 ;  10  Cal.  374 ;  21  Cal.  851 ;  29  CaL 
238;  34  Cal.  165.  Demand  before,  pleading,  sec.  426i».  Pendency  of  ac- 
tion from,  sec.  1049. 

Issuance  of  summons— embraced  before  Amdt.  1874, 18  CaL  639;  19 
Cal.  577.   Compare  as  to  Limitations,  sec.  350  and  note. 

§  406.  The  clerk  must  indorse  on  the  complaint  the 
day,  month/  and  year  that  it  is  filed;  and  at  any  time 
within  one  year  thereafter,  the  plaintiff  may  have  a  sum- 
mons idsued :  and  if  the  action  be  brought  against  two  or 
more  defendants,  who  reside  in  different  counties,  may 
have  a  summons  issued  for  each  of  such  counties  at  the 
same  time.  But  at  any  time  within  the  year  after  the 
complaint  is  iiled,  the  defendant  may,  in  writing,  or  by 
appearing  and  answering  or  demurring,  waive  the  issuing 
oi  summons;  or,  if  the  action  be  brought  upon  a  joint 
contract  of  two  or  more  defendants,  ana  one  of  them  has 
appeared  within  this  year,  the  other  or  others  may  be 
served  or  appear  after  the  year,  at  any  time  before  trial. 
[In  effect  July  Ist,  1874.] 

One  year— mandatory,  53  CaL  245;  no  definite  period  before  Amdt. 
1860, 35  Cal.  300. 
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Delay— M  to  issnaiice  of  summons,  35  GaL  296;  as  to  service  of  sum- 
mons, see  sec.  410n.   Want  of  prosecution,  generally,  sec.  694n. 

Summons— issuance  of,  generally,  34  Cal.  166:  26  Cal.  585.  Waiver  of 
issuance,  4  Cal.  281.  See  Adhissiok,  sec.  415;  Appbasaitob,  sec. 
1014;  Consent,  sec.  283n. 

Clerk's  indorsement— as  to  ministerial  offtcors  generally,  see  sec. 
262n. 

Libel  and  slander  suits— Security  for  beginning,  see  Stats.  1871-72, 
p.  533. 

Appearance— sees.  476, 1014. 

Alias  summona— sec.  468. 

Residence  of  defendanta-»in  different  countieSf  see  sec.  78  as  to 
Fboobsb. 

Joint  contract— see  sec.  414. 

SUMMONS  GENEBALLT. 

Alias— sec.  406. 

Amendment  of— sec.  473fi. 

Oommencexneni  of  action— not  element  of«  sec.  408ii* 

Contents  of— sec.  407a. 

Defendants— see  Sbvesal  J>XFmsrDAvrB, 

Delay— sec.  4I0n. 

Issuance  of— sees.  405n,  406  and  note. 

Jurisdiction- by  service,  sec.  416  and  note. 

Libel  and  alander— security  for  suit,  sec.  406fi. 

Lis  pendens— sec.  409. 

Person— authorl2ed  to  serve,  sec.  410  and  note. 

Publication— service  by,  sees.  412, 413,  and  notes. 

Ttooi  of  service— sees.  410, 415,  and  notes. 

Service  of— proof,  tupraf  by  publication,  supra:  mode  of,  sec.  411 
ttd notes;  also  sec.  410,  Copt  Complaint,  note;  by  whom  made,  see 
rSBBOVr  supra;  setting  aside,  416». 

■Several  defendants— part  served,  sec.  414  and  note;  extra  time  for 
•enrice,  sec  406. 

407.  The  summons  must  bo  directed  to  the  defendant, 
vigned  by  the  clerk,  and  issued  under  the  seal  of  the 
court,  and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  com- 
plaint is  filed; 

2.  A  statement  of  the  nature  of  the  action  in  general 
terms; 

3.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  the  county  in  which  the  action  is  brought;  within 
thirty  days,  if  served  elsewhere; 

4.  In  an  action  arising  on  contract,  for  the  recovery  of 
iQoney  or  damages  only,  a  notice  that  unless  the  defend- 
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ant  so  appears  and  answers,  the  plaintiff  will  take  judg- 
ment for  the  sum  demanded  in  the  complaint  (statinip  it); 

6.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers,  the  plaintiff  will  apply  to  the  conrt 
for  the  relief  demanded  in  the  complaint.  The  naoie  of 
the  plaintiffs  attorney  must  be  indorsed  on  the  summons. 
[In  effect  March  26tb,  1880.] 

ProcoM— generally,  see  sec.  78». 

Style  of  process— Const.  CsL  art.  6,  M6.  20;  PoUtfosl  Oode»  aee.  SO. 

Title  of  conrt— 8  Cal.  192. 

Contents  of  snniTncme— »dbp.  1, Partles.M  GsL 610.  Subd. 2,  Caiar> 
actcr  of  action,  28  Cal.  i51;  41  Cal.  314;  62  CaL  678.  SUBD.  S»  Time  to 
appear,  1  Cal.  416 ;  6  CaU  62. 466;  and  partlciilarly  see  44  Cal.  SSS.  Subd. 
4,  Kotlce  for  money  default,  2  Cal.  241.  SUBD.  5,  Kotice  of  application 
for  reUef  demanded,  8  Cal.  619;  63  CaL  258;  generally,  2  CaL  193;  7  CaL 
684;  18  Cal.  420. 

Ablnreviatlons,  etc.— sec.  186. 

Amendments— sec.  473. 

§  408.  If  the  summons  is  returned  without  being 
served  on  any  or  all  of  the  defendants,  or  if  it  has  been 
lost,  the  clerk,  upon  the  demand  of  the  plaintiff,  may 
issue  an  alias  summons,  in  the  same  form  as  the  original. 
[In  effect  February  15th,  1876.] 

Alias  summons— not  too  late,  48  Cal.  464;  and  for  delayas  to  smn- 
mons,  generally,  see  sec.  410n ;  when  nnneoessary,  46  CaL  572. 

§  409.  In  an  action  affecting  the  title  or  the  right  of 

Sossession  of  real  property,  the  plaintiff,  at  the  time  of 
ling  the  complaint,  and  the  defendant,  at  the  time  of 
filing  his  answer,  when  affirmative  relief  is  claimed  in 
such  answer,  or  at  anv  time  afterward,  may  record  in 
the  office  of  the  recorder  of  the  county  in  which  the 
property  is  situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  and  the  object  of  tlie 
action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.  From  the  time  of  ming 
such  notice  for  record  only  shall  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby  be  deemed  to 
have  constructive  notice  of  the  pendency  of  the  action, 
and  only  of  its  pendency  against  parties  designated  by 
their  real  names.    [In  effect  July  1st,  1874.] 

Lis  pendens-I3  Cal.  307, 891;  15  Cal.  263;  17  Cal.  149;  18  CaL  162,  205; 
21  Cal.  107 :  22  Cal.  200:  23  Cal.  38, 355. 409:  24 Cal.  427:  27  CaL  60;  28  Gal. 
194;  34  Cal.  611;  36  Oaf.  990;  «3  CaL  263, 643;  61  CaL  478. 

Alienation— t>y  person  in  possession,  see.  747. 
Pactitioa— leeordlng  notice  of  salt,  sec.  755. 

§  410.  The  summons  may  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or  by  any  othef 
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pezson,  over  the  age  of  eighteen,  not  a  party  to  the  action. 
A  copy  of  the  complaint  must  be  served  with  the  sum- 
mons, unless  two  or  more  defendants  are  residents  of  the 
same  county,  in  which  case  a  copy  of  the  complaint  need 
only  be  served  upon  one  of  such  defendants.  When  the 
summons  is  served  by  the  sheriff,  it  must  be  returned, 
with  hie  certificate  of  its  service,  and  of  the  service  of  any 
copy  of  the  complaint,  where  such  copy  is  served,  to  the 
office  of  the  clerk  from  which  it  issued.  When  it  is  served 
by  any  other  person,  it  must  be  returned  to  the  same  place, 
with  an  affidavit  of  such  i>erson  of  its  service,  and  of  the 
serrice  of  a  copy  of  the  complaint,  where  such  copy  is 
served.    [In  effect  July  1st,  1874.] 

Benrice  of  Bammons— maimer  of,  see.  4li  and  notes. 

Fkoof  of  •erTice-'fiec.  415. 

0op7  of  oomplaint— essential,  11  CaL  372;  28  Cal.  163;  85  Cal.  279;  41 
CaL  314.  Certified,  formerly  liad  to  be,  61  CaL  615.  Sinigle,  when  suf- 
flcient,53Cal.737. 

Wlto  may  aenre— sherUt  's  deputy,  not  as  sacb,  5  Cal.  449.  Any  out- 
side i>erson,  31  Cal.  240.  Who  could  serve  formerly,  34  Cal.  391.  In 
Justices'  Courts,  sec.  849. 

Sh^iflfs  retnrn— sec.  415,  subd.  1,  note. 

AfiUaTit— sec.  415n. 

Setting  aside  aervice— sec.  414n. 

Service  after  renim--40  Cal.  572. 

Delay— In  serving  summons^  29  Cal.  238;  36  CaL  565;  39  CaL  400;  45 
CsL  49;  47  CaL  614;  48  CaL  464;  in  issuing  summons,  sec.  406»;  in  Kos- 
ecation,  generally,  sec.  594n. 

§  411.  The  summons  must  be  served  by  delivering  a 
copy  thereof,  as  follows: 

1.  If  the  suit  is  against  a  corporation  formed  imder  the 
laws  of  this  State,  to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  thereof ; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
tcaldent  joint  stock  company  or  association,  doing  busi- 
ness and  having  a  managing  or  business  agent,  cashier,  or 
secretary  within  this  State,  to  such  agent,  cashier,  or 
Mcretacy; 

3.  If  against  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  State,  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or,  if  there  be 
Bone  within  this  State,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed ; 

1  If  against  a  person  residing  within  this  State,  who 
h»  been  judicially  declared  to  oe  of  unsound  mind,  or 
i&capable  of  conducting  his  own  affairs,  and  for  whom  a 
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ffoardian  has  been  appointed,  to  such  person  and  also  to 
nis  guardian; 

5.  If  ajn^inst  a  county,  city  or  town,  to  the  president  of 
the  board  of  supervisors,  president  of  the  council,  or 
trustees,  or  other  head  of  the  legislative  department 
thereof; 

6.  In  all  other  cases,  to  the  defendant  personally.  [In 
effect  July  1st,  1874.] 

Mode  of  service— statute  the  gaide,  11  CaL  373;  48  GaL  885;  on  sheiv 
iff.  Political  Code,  sees.  4190-4192;  by  telegraph,  sec  1017;  generally,  9 
Cal.616;  42Cal.484. 

SUBDIVISIONS  1, 2.  Oorporation8-6  Cal.  185;  10  Cal.  342, 444;  41  CaL 
616.  Association— business,  sec.  888  and  notes. 

Subdivision  3.  Minor— father  suing,  before  Code,  51  CaL  615; 
guardian  of,  sec.  872. 

Subdivision  4.    Insane  or  incompetent  person— guardian  of, 

sec.  372 ;  where  no  guardian,  53  Cal.  737. 

Subdivision  5.  Ooontlea  as  parties— see  Real  Pabtt  nr  IN- 
TEBBST ,  sec.  367n. 

.  Subdivision  6.  Personal  service- mode  of.  16  CaL  886;  on  attor- 
ney-in-f  act,  45  Ca^.  455. 

§  412.  Where  the  person  on  whom  the  service  is  to  be 
made  resides  out  of  the  State,  or  has  departed  from  the 
State,  or  cannot,  after  due  diligence,  be  found  within  the 
State,  or  conceals  himself  to  avoid  the  service  of  sum- 
mons, or  is  a  foreign  corporation,  having  no  managing  or 
business  agent,  cashier,  or  secretary  within  the  State,  and 
the  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court  or  a  judge  thereof,  and  it  also  appears  by  such  affi- 
davit, or  by  the  verified  complaint  on  nle,  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom 
tbe  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make 
an  order  that  the  service  be  made  by  the  publication  of 
the  summions.    [In  effect  March  26th«  1880.] 

Section  generally-^  Gal.  304;  6  Cal.  201;  8  Cal.  449;  12  CaL  588;  34 
Cal.  641;  47  Cal.  144. 

SERVIOE  BY  FUBLIOATION. 

Affidavit— for,  12  Cal.  285;  23  Cal.  85;  26  Cal.  149;  30  Cal.  611:  31  CaL 
342;  47  CaL  144;  50  CaL  498. 

Order— for,  sec.  413;  cannot  direct  Issuance  of  summons,  20  OaL  81. 
Supplemental  complaint— 27  CaL  300. 
Fictitious  person— against,  45  Cal.  689. 
Justice's  Oonrt— expressly  applied  to,  sec.  849. 
Jurisdiction— see  sec.  33n. 

Non-resident— against,  personal  judgment  on,  53  Cal.  635. 
Constitutionality— 9  CaL  111;  39  Cal.  439;  44  Ctd.  359.    But  see  Bet 
Cher  V.  Chambers,  53  Cal.  635. 
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Dixect  attack— strict  constroction  on,  12  Cal.  100;  47  Gal.  145. 

Collateral  attack— favorable  construction  as  to  Snperior  Courts.  33 
Cal.  690;  Habn  v.  Kelly,  34  Gal.  391 ;  37  Gal.  458;  44  Gal.  859;  49  Cal.  374. 
aod  see  UnsuDiCBirTS,  sec.  53».  Strict  constractlon,  27  Gal.  800;  81 
Cat  342;  50  Gal.  502;  Belcher  v.  Chambers,  53  Gal.  635,  overruliDg  Hahn 
V.  Kelly,  tupra, 

§  413.  The  order  must  direct  the  publication  to  be 
*  maide  in  a  newspaper,  to  be  designated,  as  most  likely  to 
.give  notice  to  the  person  to  be  served,  and  for  such  length 
of  time  as  may  be  deemed  reasonable,  at  least  once  a 
week;  bat  publication  against  a  defendant  residing  out  of 
the  State,  or  absent  therefrom,  must  not  be  less  than  two 
months.  In  case  of  publication,  where  the  residence  of  a 
non-resident  or  absent  defendant  is  known,  the  court  or 
judge  must  direct  a  copy  of  the  summons  and  complaint 
to  he  forthwith  deposited  in  the  post-office,  directed  to 
the  person  to  be  served,  at  his  place  of  residence.  When 
publication  is  ordered,  personal  service  of  a  copy  of  the 
sommoDS  and  complaint  out  of  the  State  is  equivalent  to 
publication  and  deposit  in  the  post-office,  and  in  either 
case  the  service  of  the  summons  is  complete  at  the  expira- 
tion of  the  time  prescribed  by  the  order  for  publication. 
[In  effect  July  1st,  1874.] 

Section  generally-^  Gal.  465;  9  Gal.  107, 616;  28  CsJ.  149;  45  Gal.  30; 
applicable  to  Jostice's  Court,  sec.  849. 

Designated  newspaper— 23  Cal.  85. 

Period  of  pobUcation-12  Cal.  100;  31  Cal.  173;  32  Cal.  347. 

Publication  on  Sundays— 32  Cal.  347. 

Ptoof  of  publication— sec.  415,  subd.  3i». 

Completion  of  pnblication-time  to  answer  after,  5  Gal.  465;  jndg- 
ueot  ty  def aolt,  sec.  585,  subd.  3. 

§  414.  When  the  action  is  against  two  or  more  def  end- 
ants,  jointly  or  severally  liable  on  a  contract,  and  the 
summons  is  served  on  one  or  more  but  not  on  all  of  them, 
tbe  plaintiff  may  proceed  against  the  defendants  served  in 
the  same  manner  as  if  they  were  the  only  defendants. 

Ssction  generally— see  sees.  579,  989;  also,  sees.  383, 388,  and  3  Gal. 

467, 6  CaL  176, 607:  7  Gal.  443;  12  Cal.  351:  13  Ga].  558;  17  Gal.  564;  18GaL 
»9, 403;  29 Cal.  429;  30  CaL  534;  35  Cal.  602;  39  Cal.  93. 

Joint  defendants— one  served,  10  Gal.  511 ;  Tay  v.  Hawley,  39  Cal.  93: 
K£Uv  V.  Bandini,  50  Gal.  530;  as  to  partners,  see  sec.  388;  2  Gal.  89;  51 

§  415.  Proof  of  the  service  of  sunmions  and  complaint 
most  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
CoDB  Crv.  Psoc.— 18. 
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his  foreman  or  principal  clerk,  showing  the  same;  and  an 
affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the 
post-office,  if  the  same  lias  been  deposited;  or, 

4.  The  written  admission  of  the  defendant  in  case  of 
service  otherwise  than  by  publication;  the  certificate  or 
affidavit  must  state  the  time  and  place  of  service. 

Retnm  of  senrice  of  sammons— Intendments  as  to,  see  sec.  53n; 
sufficiency  on  collateral  attack,  34  Cal.  391;  45  CaL  455;  51  Cal.  615. 

Subdivision  1.  Sheriff's  certificate— 3  Cal.  266;  5  CaL  449;  6  CaL 
85;  23  Cal.  4U1;  45  Cal.  455;  Sheriff 's  return,  generally,  sec.683n. 

Subdivision  2.  Affidavit— 11  Cal.  872;  28  Cal.  152. 
SUBDIVISION  3.   Affidavit  of  publication— 23  Cal.  85;  27  Cal.  295;  SS 
Cal.  SOS; .proof  of  publication,  generally,  sees.  2010, 2011. 

SUBDIVISION  4.  Admission  of  senrice— 9  CaL  321:  11  Cal.  307:  35 
Cal.  528.  Time  and  place— ^  Cal.  192;  6  CaL  295;  28  Cal.  153.  Setting 
aside  servlce-50  Cal.  185.  Section  in  general— 7  CaL  279;  9  CaL  616; 
31  Cal.  238;  34  CaL  403, 612;  37  Cal.  458;  43  CaL  385. 

§  416.  From  the  time  of  the  service  of  the  smnmons 
and  of  a  copy  of  the  complaint  in  a  civil  action,  "where 
service  of  a  copy  of  the  complaint  is  required,  or  of  the 
completion  of  the  publication  when  service  by  publication 
is  ordered,  the  court  is  deemed  to  have  acquired  jurisdic- 
tion of  the  parties,  and  to  have  control  of  all  the  subse- 
?[uent  proceedings.  The  voluntary  appearance  of  a  dc' 
endant  is  equivalent  to  personal  service  of  the  summons 
and  copy  of  the  complaint  upon  him.  [In  effect  July  1st, 
1874.] 

An  act  concerning  service  of  summons  upon  absent  de- 
fendants by  publication,  approved  March  15th,  1872,  is  re- 
pealed.   [In  effect  March  20th,  1874.] 

Section  generaUy— 7  Cal.  62, 584;  30  Cal.  489;  34  CaL  381, 579;  40  CaL 
640;  41  Cal.  41. 

Admission  of  service— sec.  416. 

Appearance— sec.  1014. 

Waiver  of  summons— sec.  406. 

Jurisdiction— generally,  sec.  33n;  acquired  how,  Ibid.;  of  the  pei^ 
son.  Ibid. 
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CHAPTEE  L 
THE  FIiBADINaS  TN  GENERAL. 

S  420.  Definition  of  pleadings.  ^    .     ^. 

S  421.  This  Code  prescribes  the  form  and  roles  of  pleadings. 
§  422.  What  pleadings  are  allowed. 

§  420.  The  pleadings  are  the  formal  allegations  by  the 
parties  of  their  respective  claims  and  defenses-,  for  the 
judgment  of  the  court. 

§  421.  The  forms  of  pleading  in  civil  actions,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be 
determined,  are  those  prescribed  in  this  Code. 

One  form  of  action— sec.  307  and  note. 

Forms  of  pleading— 10  Gal.  658;  17  CaL  497. 

Geneval  mlea  of  pleading— sec.  452  et  seq. 

Abolition  of  old  systems- 12  CaL  147;  31  CaL  158. 

OODE  FLEABma. 

Leading  cases— 10  Cal.22;  Green  v.  Palmer,  15  Cal.  414;  16  CaL  243; 
32  Cal.  450;  37  CaL  250;  Haskell  v.  HaskeU,  March  5th,  1880. 

Forms  adopted— 14  CaL  82;  24  CaL  463;  and  see  sees.  407, 421. 

Abbreviations  and  numerals— sec.  186. 

Roles— sec.  452  et  seq.j  15  Cal.  415. 

Liberal  construction- sees.  452, 473, 475. 

Fictions— disapproved,  16  Cal.  243;  22  CaL  570. 

Common  counts— see  IimEBiTATTTS  AssuicPSiT,  sec.  426f». 

Ordinary  language— 16  Cal.  244.  « 

Conciseness— required,  15  Cal.  418;  In  complaint,  sec.  426,  subd.  2. 

Repetition— forbidden,  15  Cal.  418. 

Facts,  allegation  oi^ Solely  and  wholly ^  2  Cal.  86, 256, 468;  3  CaL  121, ' 
205. 229;  9  Csd.  615;  10  Cal.  555;  14  CaL  459;  15  CaL  414, 415;  80  Cal.  320;  39 
Cal.  539:  42  Cal.  475;  43  CaL  522;  45  Cal.  616;  50  Cal.  298;  and  see,  as  to 
complaint.  Indebitatus  Assumpsit,  sec.  426n.  Material  only,  sec. 
463;  15  Cal.  416;  19  Cal.  476.  Ultimate,  not  probative,  6  CaL  171;  11  CaL 
166^168:  15  CaL  417;  16  CaL 244, 577;  22  CaL  566;  23  Cal.  165;  31  CaL  271; 
32  Cal.  455;  89  Cal.  817;  47  Cal.  488;  48  Cal.  450;  Harris  v.  Hillegass,  March 
30th,  1880;  Conner  v.  Bludworth,  April  26th,  1880. 

Time-39  Cal.  "74 ;  40  CaL  355 ;  44  CaL  299. 

Law,  conclusions  of— not  to  be  averred,  12  Cal.  534;  15  CaL  414, 415; 
21  CaL  119;  29  Cal.  453;  31  Cal.  72. 271;  44  Cal.  264;  46  Cal.  17;  51  Cal.  210; 
but  see  34  CaL  46: 47  CaL  488;  and  see  Indebitatus  Assumpsit  imder 
Complaint  in  Pabtioulab  Cases,  sec.  426n. 


118  fCHB  FXAADUraS  IN  OBMSltAL.  §  422 

§  422.  The  only  pleadings  allowed  on  the  part  of  the 
plaintiff  are— 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant— 
1  The  demnrrer  to  the  complaint; 
2.  The  answer. 

Under  Fnotioe  'Aot-48  CaL  ML 
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CHAPTEE  n. 
THIS  COMPLAINT.  . 

S  425.  Complaint,  first  pleading. 

§  426.  Complaint,  what  to  contain. 

S  427.  What  causes  of  action  may  he  joined. 

§  425.  The  first  pleading  on  the  part  of  the  plaintiff  is 
the  complaint. 

§  426.  The  complaint  must  contain — 

1.  The  title  of  the  action,  the  name  of  the  court  and 
county  in  which  the  action  is  brought,  and  the  names  of 
the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 

Complaint,  generally— see  Codb  Plbadiitg,  sec»  421n. 

CONTENTS  OF  COMPLAINT. 

SuBDrvisiON  1.  Title— defective,  sec.  1046.  Oonrt— see  3  CaL196. 
Venue— generally,  sees.  392-400.  Parties— generally,  sees.  sejSBd; 
names  of,  sees.  388, 474;  13  Cal.  75;  and  see  44  Cal.  630. 

SuBDivisiOK  2.  Facts— how  alleged,  see  Codb  PLSADnra,  sec 
421n.    Concise  and  ordinary  language— see  Codb  PiiBADiira,  sec. 

421». 

SiTBDiYisiON  8.  Relief-sec.  580n.  Damages— see  Cokplautt  nr 
Particulab  Cases,  infrof  and  sec.  657,  suhd.  6n.  Cross-complaint 
—sec.  442. 

COlMlPLAINaf,  IN  PARTIOTTLAR  OASES. 

Account— Items,  omitting,  sec.  454;  stated,  9  CaL  360;  and  see  13  GaL 
427.  Accounting— suit  for,  17  CaL  178;  Quackenbush  v.  Sawyer,  March 
29th,  1880:  in  partnerships,  2  Cal.  86:  3  Cal.  294;  4  Cal.  320;  6  CaL  674;  35 
CaL  434;  43  CM.  11 ;  48  C^.  171 :  50  Cal.  77.  Administrator-6 CaL  893;  10 
Cal.  559;  12  CaL 314;  28  Cal.  182;  38 CaL 21;  50  CaL 456;  see, also, sees. 377, 
1582.  Ainendment— sec.  473n;  also  see  sees.  432,  472.  Assessment, 
street— see  Taxes.  Assignee— of  bankrupt,  48  CaL  450;  generally,  see 
AssiGiTHENT,  sec.  368n.  Assumpsit— see  Iitbebitatus  Assuicpsit, 
and  COKTBAOT.  Bond— 4  Cal.  15;  30  Cal.  629;  52  Cal.  504.  Oommon 
counts— see  Indebitatus  Assumpsit.  Contract— ^perm«»/,  sees. 
447-0:  26  Cal.  294, 302;  37  Cal.  253;  38  Cal.  603:  51  Cal.  210.  Breach,  80  CaL 
670;  48  CaL  472;  50  Cal.  620;  53  Cal.  461.  Cimditions precedent,  see.  457;  50 
CaL  350.  ConsideroHon-lO  Cal.  461:  17  Cal.  101;^  CaL  147.  Frauds, 
Statute  (tf— 29  Cal.  599:  43  Cal.  463, 609:  46  Cal.  mi  61  CaL  210.  Implied, 
tort  walTed,  3  CaL  463;  12  Cal.  90;  18  Cal.  626;  22  CaL  246;  36  OaL  194;  « 
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CaL  no,  496.  Money t  fort  50  Cal.  520.  Performance,  of  conditions  preee- 
dent,  see  that  heacl;  part,  32  Cal.  501 ;  generally,  48  Gal.  472.  Wagering. 
Penal  Code,  sec.  60;  43  CaL  615.  OonTersion— 43  Cal.  i)B;  50  Cal.  (ilC;  52 
CaL  306;  53  Cal.  713;  Payne  v.  Elliot,  Marcb  18tb,  1880;  and  see  KB- 
PLEViir,  and  Tkoveb.  Corporations— sec.  471;  5  Cal.  300;  9  CaL  456; 
U GaL 258;  37  Cal.360,541.  Damages— averring  generaUy,  1  Cal. 47.0;  19 
CaL  28;  22  CaL  221 ;  41  C  iL  535;  50  Cal.  280 :  extent  of  claim,  see  2  Cal.  25S ; 

I      »CaL 306:  37  Cal.283;  41  Cal. 627:  and 6ec.580:  special, where,  1  C:il..^4; 

'  7GaL89:  10CaL2S;  23Cal.l02;  30CaL97;  34  CaL  158;  3^CaL6<;0:  41  C.iL 
565;  47  G»L  165.    Defect—earing,  sec.  473;  51  CaL  175.   Demand— attor- 


la«fnl,8ee  conversion;  ejectment,  16  Cal.  ^;  33  Cal.2<^0;  46  C:]L5'33: 
extent  of,  23  Cal.  370;  form  of  alleviation  of,  22  Cal.  251:  38  Cal.  50: 
fraud,  96  Cal.  165:  money  claims,  6  CaL  29;  7  Cal.  422;  22  Cal.  278;  23  Cal. 
6^:  personal  property,  for,  see  conversion:  promissory  notes,  12  CaL 
479;  22  Cal.  278;  48  Gal.  150;  49  Cal.  467;  51  CfaL  239:  stockholder,  3 )  CaL 
220;  sureties,  15 XJal.  9;  torts,  see  conversion;  trastees,40CaL614;  ven- 
dor's lien,  50  Cal.  23.  Detainer— unlawful,  sec.  1166;  generally,  sees. 
119^1179.  Divorce— iSl  Cal.  543,  and  see  under  note  to  sec.  76  subd.  4. 
Ejectment— sec.  45.'^;  15  Cal.  23;  Payne  v.  Treadwell,  16  Cal.  223;  13  Cal. 
478:  19  CaL  113;  24  Cal.  260;  38  Cal.  216;  39  CaL  585;  41  Cal.  595;  4B  CaL  8; 
47  CaJ.  21, 263 ;  43  Cal.  638 ;  50  Cal.  258, 603 :  as  to  Demand,  see  that  head. 
Eminent  domain—^  Cal.  223.  Equity— see  Relies*,  sec.  580» ;  50  Cal. 
I0S,20Z,422;  and  aee  Specivio  Perfobmancb,  Tbust.  Estoppel— 
geneially.  sec.  1906n.  Executor— see  Administrator.  Fees— of 
uerifl,  49  GaL  421.  Forcible  entry— see  Detainer,  Unlawful. 
Foreclosore— setting  aside,  49  Gal.  676;  action  generally,  sec.  726. 
rraad— facts  setting  forth,  7  Cal.  206;  10  Cal.  411;  21  Cal.  642;  23  Cal.  77; 
37  CaL  163:  3D  Cal7666;  35  Cal.  714;  37  Cal.  355;  39  CaL  123:  50  CaL  202; 
Payne  «.  Elliott,  March  18th,  1880 :  combination  for,  25  Cal.  i>56.  Goods 
«dd— to  wife,  53  Gal.  74;  generally,  see  Indebitatus  Assumpsit. 
IndsUtalns  assompsit— sufficiency  of  count  in,  10  Cal.  337;  13  Cal.  171; 

18  CaL  330;  Wllkins  v.  Stidger,  22  Cal.  232;  Abaflie  v.  CarlUo,  32  CaL  172; 

19  CaL  141 ;  De  la  Ouerra  v.  NewhaU,  May  15th,  1880:  generally,  6  Gal. 
106;  10  Cal.  337 ;  14  Gal.  147 ;  41  Cal.  19.  Indemnity— offer  of,  28  Cal.  563. 
Injanetion— ;S3Cai.416;  preventive  relief,  genendly,580»;  preliminary- 
iQjonctlon,  sec.  527,  and  generally,  sec.  525  et  seq.  Injury— 48  Cal.  409; 
90  CaL  460;  51  €aL  116:  also,  see  Nbolioence.  Insurance— fire,  own-' 
ttShip  of  policy,  47  CaL  416.  Intervention— sec.  387.  Judgment— 
Ktton<ni,8ec.456;  12  GaL  181;  28  GaL  649;  41  CaL  314;  50  CaL  525;  suit  to 
set  aside,  49  Gal.  676:  gold  coin,  allegations  for,  sec.  667.  Landlord— 2 
CaL  515.  Libel— sec.  460;  47  Gal.  207.  Malicious  prosecntion— 18  CaL 
6;  SO  GaL  115.  Mining  stocks— see  cases  under  Conybbsion  and 
Braomc  PKBFOBMANCX.  Mistake— 48  Cal.  276.  Money  had  and  re- 
ceiTM-«  CaL  650.  Negligence— 3  Cal.  109;  48  Gal.  221, 409.  Parties- 
seneraUy,  sec.  967  et  teg.  PartnersUp  suits— see  Accountinq.  Peo- 
]^-4)y,  25  GaL  242;  and  see  under  Bbal  Party  in  Interest,  sec. 
•7s.  Personal  property— taking,  49  GaL  612;  and  see  Tboveb. 
^romiMaoaty  note— 28  Cal.  245;  82  GaL  569;  35  Gal.  118;  36  CaL  299;  43 
gL  395:  as  to  Demaitd,  see  that  head.  Redeem— suit  to,  50  CaL  549. 
^nrenee— pleading  by,  50  Cal.  298.  Relief— limits  of,  sec.  580  and 
■etes.  Replevin— 47  Cal.  5.  Sheriff— against,  see  Fees.  Slander— 
MC.460.  Specific  performance— 50  Cal.  422;  and  generally,  see  Spe- 
cmo  Belikf.  sec.  580n.  Statute— 3  Gal.  236;  9  Cal.  424,  and  see 
Taxes:  pleading,  generaUy,  sees.  458,  459.  Snccessorship— 49  CaL 
^i  and  generally,  see  sec.  385.   Snpjdemental  complaint— sec.  464. 
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Tazei— 49  CaL  150. 623;  01  CtlL  217.  Tender— 99  baL  597.  Title— quiet- 
ing, 85  Gal.  80:  38  Cal.  679:  53  Gal.  895:  and  generaUy,  see  sees.  738, 1050. 
Tort-Jolnt,.{rj  Gal.  654.  TteBpa8S-49  Gal.  617;  51Cal.  303;  53  Gal.  141. 
TroTer-48  Gal.  152;  49  Gal.  617;  50  Gal.  367, 616:  Payne  v.  EUlott,  Marcb 
IStli,  1880.  Itast— 50  Gal.  107.  0Ba«B  of  trade— sec.  1870,  sabd.  12;  49 
Gal.  209.  Vendor's  lien— 8  Gal.  396.  Verification— sec.  446.  Work  and 
labor— Downing  v.  Graves,  April  8tb,  1860. 

§  427.  The  plaintiff  may  unite  several  causes  of  action 
in  the  same  complaint,  where  they  all  arise  out  of — 

1.  Contracts,  express  or  implied ; 

2.  Claims  to  recover  speciHc  real  property,  with  or  "with- 
out damages  for  the  withholding  thereof,  or  tor  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  same ; 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  hy 
operation  of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property; 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes, .and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated;  but  an  action  for  malicious 
arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the 
person. 

Uniting  caases  of  action— ^Mera7/y— 5  Gal.  224;  7  GaL  133;  9  CaL 
642;  17  Cal.  261;  23  Gal.  197;  Wilson  v.  Gastro,  31  Gal.  428;  46  Gal.  169;  53 
Cal.  171.  Stating  separatelv,  14  Gal.  146.  543;  15  Gal.  151;  18  Gal.  576:  23 
Cal.  197.  Improper  Joinder^  and  objection  to,  sec.  430,  subd.  5;  31  CaL 
'428;  50  Gal.  523;  51  Cfal.  489;  52  GaL  250. 

^  SrrBDivisiON  1.    Oontracts— 10  Gal.  233. 299;  22  Gal.  457;  24  Cal.  379; 
to  Cal.  266;  28  Cal.  105;  42  Gal.  245;  46  Gal.  270;  48  GaL  478;  50  CaL  6S3. 

Subdivision  2.  Real  property— 4  Gal.  291;  5  Gal.  225;  14  GaL  25;  15 ' 
CaL  152.  r    1-      / 

Subdivision  3.  ReploTin— generally,  sec.  600  ef  teq. 

Subdivision  4.  T^stees— 28  Gal.  632. 

SUBDIVISION  5.  Libel  or  slander— pleading,  sec  460.  , 

Subdivision  6.  Personal  injuries— 4  Gal.  27. 

SUBDIVISION  7.   Injuries  to  property— 3  Cal.  440;  12  CaL  565;  32  CaL 
585, 690;  43  CaL  180. 
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CHAPTER  in. 

DBBffURRER  TO  THB  COMPLAINT. 

I  430.  When  def  enduit  may  demur.  , 

i  481.  De^j&urrer  muBt  specifF*  etc.  Ifoy  be  taken  to  part.  Hay  an- 
swer and  demur  at  same  time. 

I  432.  What  proceedings  are  to  be  had  when  complaint  amended. 

I  433.  Objection  not  appearing  on  complaint,  may  be  taken  by  an- 
swer. 

S  434.  Objections,  when  deemed  waived. 

§  430.  The  defendant  may  demur  to  the  complaint 
within  the  time  required  in  the  summons  to  answer,  when 
it  appears  upon  the  face  thereof,  either— 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the 
samejparties  for  the  same  cause;  or, 

4.  Tnat  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or 
uncertain.  

DEMUBBER  GENERALLY. 

Ofllefr— admits  tacts,  8  Cal.  397 ;  19  Cal.  128 ;  24  Cal.  602 ;  38  CaL  837 ;  and 
aboold  not  state  them,  24  CaL  239:  to  whole  or  part,  sec.  431 ;  raises  Is- 
soe  of  law,  sees.  589, 592. 

tiimits— not  too  general,  1  Cal.  448;  4  Cal.  330;  10  Cal.  237;  24  Cal.  382: 
"26  CaL  294;  47  CaL  90, 608;  49  Cal.  560:  jrrounds,  specifying,  sec.  431;  not 
to  jmrayer,  10  Cal.  299;  28  CaL  228;  38  Cal.  230:  not  for  ctiange  of  venue, 
13  OaL  321;  and  see  sec.  396. 

Snttained— when,  SO  CaL  276, 920, 588;  Hartman  v.  Olvera,  December 
»th,  1879, 4  Fac.  C.  L.  J.  492. 

Seivice  of— sec.  465. 

Notloe— of  rallng  on,  time  mns  from  service  of,  sec.  476. 

As  appearance-fiec.  1014. 

Heanng  on— sees.  698, 594. 

Jodgment  on— sec.  636. 

OSOUNES  OF  DEMURRER. 

STTBDIVlSlOir  a.  No  JQxiadiction— 6  Cal.  386;  16  CaL  432 ;  49  Cal.  351 ; 
tt  CaL  267.  BaMng  at  any  stage  qf  the  proceedingSf  see  Nok-Waiveb, 
MC.434l». 
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Subdivision  2.  Dioabilitjr  of  nlalntiff-Hiee  Pasties,  sec.  367  et 
ieq.\  4iiCal.ai. 

Subdivision  3.  Anofher  action  pending— generally,  14  CaL  42;  27 
Cal.  105, 3,'38;  2:)  Cal.  314;  32  Gal.  628;  86  Cal.  132;  41  Cal.  62. 

Subdivision  4.  Joinder  of  parties— generally,  sees.  378,  381,  382» 
383,  414,  578,  579:  estop]()el  on  objection  as  to,  4  CaL  197;  40  Cal.  105: 
waiver  of  objection  as  to,  sec.  434. 

Non-joinder— of  plalntiifs,  sec.  382;  3  Cal.  270,  465;.  8  CaL  516,  bat 
see  sec.  384;  12  Cal.  126;  21  CaL  164;  30  Gal.  96:  of  defendants,  8  Cal.  74: 
11  Cal.  366;  17  Cal.  503;  23  CaL  245;  30  CaL  455;  38  Cal.  24;  44  Cal.  396;  53 
Cal  ''96 

Mi8Joinder-of  pla^tlffs.secs.  378, 381, 382, 434;  6  Gal.  471  j  10  Cal.  302, 
347;  21  Cal.  633;  26  CaL  337;  29  Cal.  639;  40  CaL  165;  50  Cal.  459:  of  defend- 
ants, 5  CaL  313:  30  CaL  586;  Wilson  v.  Castro,  31  CaL  426;  44  Cal.  319; 

48  Cal.  234 ;  53  Cal. 665;  "  Debris  **  case,  53  Cal.  721 ;  Hooper  v.  Flood,  Feb- 
ruary 28th,  1880. 

Subdivision  5.  Misjoinder  of  caases  of  action— 7  Cal .  133 ;  10  Cal. 
817;  43  CaL  180:  47  CaL  87;  50  Cal.  523,  652;  51  CaL  431,  511;  52  CaL  250; 
Haskell  v.  Haskell,  March  5tfa,  1880:  generally,  see  sec.  427,  and  notes. 

Subdivision  6.  Insafflciency  of  complaint- 10  Cal.  347,  559;  12 
CaL  314;  l«  CaL  414;  18  CaL  75:  19  CaL  89, 481;  20  CaL  211;  22  Gal.  457;  26 
Cal.  2<)4;  29  Cal.  45;  Kent  v.  Snyder.  30  CaL  672:  42  Cal.  279;  47  Cal.  87; 

49  CaL  45.).  560;  50  Cal.  127. 298;  52  Cal.  142, 473, 504;  53  Cal.  74, 267;  Has- 
kell V.  Haskell,  March  5th,  1880;  Conner  v.  Bludworth,  April  26th, 
1880.    Raising  at  any  time,  see  Non-Waivbe,  sec.  434». 

Subdivision  7.  Ambigait7— 25  Cal.  82;  29  CaL  156;  36  Cal.  195;  39 
CaL  618;  41  CaL  595, 657;  43  Cfd.  191;  45  Gaa.  21 ,  125;  47  CaL  488;  <S0  CaL 
132,639;  53  CaL  435. 

§  431.  The  demurrer  must  distinctly  specify  the 
grounds  upon  which  any  of  the  objections  to  the  com- 

flaint  are  taken.  Unless  it  do  so,  it  may  be  disregarded, 
t  may  be  taken  to  the  whole  complaint  or  to  any  of  the 
causes  of  action  stated  therein,  or  the  defendant  may  de- 
mur and  answer  at  the  same  time. 

Specifying  grounds— 6  Gal.  386;  25  Cal.  82;  30  Gal.  666;  39  Cal.  401;  44 
CaL  43;  50  Cal.  121;  52  CaL  356;  and  see  Dbmubbsk  qeneballt. 
limits,  not  too  general,  sec.  430». 

Whole  or  Fart— 31  Cal.  103;  47  Oal.  603,  and  sec.  430n  as  to  generality. 

Demnrrer  with  answer— 31  CaL  101;  82  Cal.  208:  answer  after  de- 
morrer,  as  waiver,  1  CaL  206, 470, 481. 

§  432.  If  the  complaint  is  amended,  a  copy  of  the 
amendments  must  be  tiled,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  tiled,  and 
a  copy  of  the  amendments,  or  amended  complaint,  must 
be  served  upon  the  defendants  affected  thereby.  The  de- 
fendant must  answer  the  amendment  or  the  complaint,  as 
amended,  within  ten  days  after  service  theieof,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  de- 
fault may  be  entered  upon  failure  to  answer,  as  in  other 
cases.     [In  effect  March  9th,  1880.] 

Amendment— generally,  sees.  472, 473;  to  complainf,  sec.  473i»,  28  CaL 
873. 


155  DEMDBBEB  TO  TBB  COMPI-UIJT.         §§  433-4 


•time  Id  Biuww-33  Gal.  ISO;  M  Csl.  IKi  K  CaL  •):  (en  dftTE, 
■mdt.  1880. 

Dsfonlt-N  CU.  lEG;  ([eneially.  sec.  981. 

§  433.  WbeQ  any  oF  tlie  matters  eniunerated  in  BectloU 
430  do  not  appear  upon  the  face  of  the  complaint,  the  ob- 
jection may  be  taken  by  answer. 

§  434.  If  no  objection  be  taken,  eitlier  by  demurrer  or 
answer,  the  defendant  must  be  deemed  to  liave  waived 
ixceptiog  only  the  ohjection  to  the  jurisdiction 
t  — I  .1 i.i — .:„j,  (i|j^(  (])g  complaint  does  not 


Wm-waivBr— of  oMeoUons  to  JorlsfllrtioD  nnrt  comnlslnt's  vaJIdilr, 
nlMnK  at  any  stags  ot  the  proceedings,  lOCaL.  SOI-.  ^Cal-i^;  MCd. 
39;  modeof  taking  after  answer,  Hantaclio.Purter.lOCaLSW). 
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CHAPTER  rV. 
THE  AN&WBEL 

$  437.  Answer,  what  to  contain. 
S  438.  When  counter-claim  may  be  set  np. 
I  439.  When  defendant  omits  to  set  up  countemslaim. 
§  440.  Comiter-claim  not  barred  by  death  or  assignment. 
§  441.  Answer  may  contain  several  grounds  of  defense.   Defendant 
may  answer  part  and  demur  to  part  of  complaint. 

§  437.  The  answer  of  the  defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counter-claim.  If  the  complaint  be  verified,  the 
denial  of  each  allegation  controverted  must  be  specific, 
and  be  made  positively,  or  according  to  the  information 
and  belief  of  tiie  defendant.  If  the  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to  enable 
him  to  answer  an  allegation  of  the  complaint,  he  may  so 
state  in  his  answer,  and  place  his' denial  on  that  ground. 
If  the  complaint  be  not  verified,  a  general  denial  is  suffi- 
cient, but  only  puts  in  issue  the  material  allegations  of 
the  complaint.    [In  effect  July  1st,  1874.] 

Contents  and  character  of  answer— 4A*''  demurrer  overruled,  45 
Cal.  272.  Classification  of  defenses,  Piercy  v.  Sabin,  10  Cal.  22,  803;  21 
Gal.  50.  Election  as  to  defenses,  22  Cal.  671 ;  30  Gal.  200.  Generally,  sees. 
431  to  434, 441, 452 :  1  Gal.  18, 194, 362, 368.  Narrovmess,  18  Cal.  461;  27  Cal. 
669.  Prohibited  defenses,  36  Cal.  378 ;  46  Cal.  100.  Several  answers,  33  Cal. 
92 ;  34  Cal.  47.    Waiver  by,  1  Cal.  206, 471, 481 ;  50  CaL  185. 

Subdivision  1.  Greneral  denial— see  subd.  2.  and  Deiqals,  infra. 
Specific  denial— see  subd.  2,  and  Denials,  infra.  Material  allega- 
tions—see subd.  2,  and  Denials,  infra. 

Subdivision  2.  Generally— 1  Cal.  362,371;  4  Cal.  238;  9  CaL  74;  21 
Cal.  11, 430;  30  Cal.  173, 439;  31  Cal.  225;  82  Cal.  620:  35  Gal.  274:  40  Gal. 
100, 425.  New  matter— see  infra.  Defenses— broadly ,  see  classiflcation 
of,  under  Contents  and  Character  op  Answer,  supra;  strictly, 
see  New  Matter,  under  Confession  and  avoidance.  Oonnter- 
claim— see  New  Matter,  infra.  Verification  of  pleadings— sec. 
446  ^  seq.  Specific  denial— see  Denials,  infra.  Information  and 
belief— see  Denials,  infra.  Greneral  denial— see  Denials,  infra. 
Material  allegations— see  Denials,  infra;  conclusions  of  law,  not  to 
be  denied, see  same;  denials  on  information  imd  belief,  see  same. 

DENIALS. 

Admissions,  as  afifecting— generally,  18  Cal.  434;  37  Cal.  165:  by  at- 
torney, sec.  283,  subd.  1,  note;  5  Cal.  80. 
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Ooncliuions  of  law,  of— improper,  9  Gal.  38;  14  Gid.  112;  17  Cal.  071; 
18  CaL  330;  21  Cai.  215;  23  Cal.  338;  33  Cal.  128;  35  Cal.  452;  51  Cal.  541. 
OonjnnctiTe— losnfflcient,  see  Specifio  Dknial,  when  insufficient. 
Damages— controverting  allegation  of,  12  Cal.  231 ;  22  Cai.  223. 

General— 2  Cal.  494, 510;  11  CaL  69:  14  Cal.  508;  18  Cal.  891 ;  22  Cal.  229; 
23  Cal.  401 ;  Am.  Co.  v.  Bradford.  27  Cal.  367;  32  Cal.  176, 578;  44  Cal.  294; 
60  CaL  26;  53  CaL  293 ;  defenses  to  be  specially  pleaded,  see  New  Mat- 
ter, infra. 

Information  and  belief,  on->9  €^.  59, 453;  13  Cal.  869;  17  Cal.  308;  23 
Cal.  338;  Brown  v.  Scott,  25  CaL  194;  29  Cal.  191;  Yassault  v.  Austin,  32 
Cal.  606;  83  Cal.  211 ;  36  Cal.  230;  38  Cal.  163. 

Material  allegationa  only,  of— sees.  462, 463;  8  Cal.  280;  16  CaL  411; 
32  Cal.  450;  36  Cal.  233;  48  Cal.  539;  compare  Faotb,  Axleoation  of, 
under  Code  Pleading,  sec.  42b». 

Speciflo— definition,  9  Cal.  453:  form,  27  Cal.  479;  40  Cal.  62:  Insuffl* 
cient.  when,  1  CaL  196;  10  Cal.  872;  12  Cal. 407;  14  Cal.  92,508;  15  Cal.638; 
MCsd.  380;  17  Cal.  126:  18  CaL  333;  22  Cal.  168, 231;  23  Cal.  339;  25  CaL  189; 
26  Cal.  292, 417;  28  Cfd.  566;  29  CaL  531,  564,  641;  30  CaL  211;  31  Cal.  115, 
185. 232:  32  Cai.  109;  87  Cal. 328;  38  Cal.  287, 557;  41  CaL  411;  43  CaL  369; 
50  Cal.  610:  51  CaL  541:  sufficient,  when.  20  Cai.503;  22  Cal.  681:  27  Cal. 
479;  28  Cal.  538;  82  CaL  453;  35  Cal.  149;  40  Cal.  62;  46  Cal.  656;  49  Cal.  71; 
50  Cal.  129, 610, 615, 620. 

Sufficiency  of--6ee  under  Specific  Denials,  supra,  and  9  CaL  33, 
59, 453;  18  CaL  433, 461;  28  Cai.  170;  29  Cal.  189:  31  CaL  331;  34  CaL  161;  35 
CaL  634;  86  Cal.  230;  45  Cal.  655;  50  Cai.  615;  51  Cal.  571. 

NEW  MATTER. 

OhaFaeter  of'-generaDy,  10  Cal.  22,  808;  13  Cal.  430;  52  CaL  90, 154; 
does  not  waive  denial,  52  Cal.  565;  and  see  Inoonbibtsnt  Defenses, 
sec.  Ailn. 

Oonfesaion  and  avoidance— 21  (C;aL50;.51  CaL  571;  .and  see  Char- 
acter OF  New  Matter,  supra. 

\>eenied  controverted— sec.  462. 

Oounter^laim— eeesec.  438n;  also.  sees.  489-442. 

Specially  pleading-8  Cal.  590;  9  Cal.  75;  10  Cal.  660;  12  CaL  534;  13 
Cal.  840;  14  Cal.  415;  42  CaL  174;  45^Cal.  483;  60  Cal.  57;  52  Gal.  263, 427, 435, 
491. 

ANSWER  aSNERALLT. 

Admissions— see  Denials..  <»pra,  and  sec.  462;  also.  sec.  447. 
Amendments  of— sees.  472,  47m.  Appearance  by— sec.  lOU.  Ohar- 
aeter  of— see  Contents  and  Character  of.  supra.  Oonstmction 
of— sec.  452.  Conditions  precedent— sec.  457.  Contents  of— see  xupra. 
Oonnter-claim— sec.  437,  snbd.  2;  also.  sees.  438.  439-442.  Cross-com- 
plaint—sec. 442.  Defenses— as  including  denials,  see  Classification  of, 
under  Contents  and  Character  of  Answer,  <tfpra;  more  strict* 
ly,  s^e  sec.  437.  subd.  2 ;  New  M ATTER^jupro,  and  sec.  462.  Denials- 
see  supra.  Disclaimer— sec.  739n.  Errors— disregarding,  sec.  475. 
Estoppel— sec.  1908.  Oeneral  rules  of  pleading— sec.  452  et  seq. 
Judgment  on  pleadings— sec.  565n.  Kew  matter— see  supra.  Part- 
ies—fiec.  887  et  seq.  Sexwe— sec.  465.  Sham  and  irrelevant— sec.  458. 
Striking  out— sec.  453n.  Supplemental— sec.  464.  Time— eztEoislOKi 
of,  sec  1064.  Verification- see.44C«^«eg.  WaiT«r-«ee.  484. 
Code  Crv.  Proo.— 14. 
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ANSWEB  nr  PARTIOTJIiAR  OASES. 

Accord  and  satiflfaction— 40  GaL  97.  Acconnti  items  of— demand- 
ing, sec.  454.  Attachment— Justiflcatlon  mider,  22  CaL  651 ;  51  CaL  S24; 
53  Cal.  261.  Oiaim  and  delivery- return  asked,  sec.  667.  Oontraot^ 
conditions  precedent  in,  see  AirswxB  oekebaxlt;  by  firm,  22  ObA. 
357.  Ejectment-sees.  739, 741;  36  Gal.  638;  47  CfU.  21, 146, 437;  48  CaL 
537 ;  50  Gal.  26, 258. 810;  61  GaL  178, 198, 546;  53  Gal.  405, 435,  and  80&  £qui- 
TABLB  Defeksb.  sec.  43Sn.  Fraud— 5  Gal.  161;  48  GaL  152.  Instru- 
ment—written,  effect  of  settinsT  forth,  sees.  448, 449.  Joinder— defect- 
ive or  improper,  45  CaL  264;  49  CaL  155.  Judgment— sec.  456;  89  CaL 
539;  53  Cal.  135;  and  see  JnsTiFiOATioir  under  process,  infra.  Justi- 
fication—under  process;  execution,  7  CaL  554;  10  Gal.  304;  19  Cal.  112, 
622  r  attachment,  see  that  head.  Land  contest— 49  GaL  356.  Ijibel— 
sec.  461.  License— 45  Gal.  485.  Limitalions,  statate  of— pleading,  see 
sec.  312n;  setting  up  in  answer,  35  GaL  122;  47  GaL  293;  52  CaL  257, 263. 
Mortgage— 45  Gal.  580.  Payment— 17  Gal.  671;  21  GaL  74;  30  CaL  174. 
FromiSBorynote— 21Gal.74;  60  Gal.  61.  Beplevin— M  GaL  615;  52  CaL 
286.  Slander— sec.  461.  Statute- private,  pleading,  sec.  459.  Tres- 
pass—32  CaL  576;  49  CaL  568.      Undue  infiuence-HBee  HOBTGAas. 

§  438.  The  counter-claim  mentioned  in  the  last  section 
must  be  one  existing  in  favor  of  a  defendant  and  against 
a  plaintiff,  between  whom  a  several  judgment  mignt  be 
had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action; 

2.  In  an  action  arising  upon  contract;  an^  other  cause 
of  action  arising  also  upon  contract,  and  existing  at  the 
commencement  of  the  action. 

Section— construction  of,  26  GaL  305. 

SuBDrvTsioir  1.  See  Tbansaotioit,  under  GouiTTBB^DLAiit, 
infra. 

Subdivision  2.   See  Gontbact,  imder  ComrrBBrOLAiiCy  infra, 

OOUNTEB-OLAIM. 

Action,  subject  of—connected  with;  see  Tbajtsactioit,  it\fra. 

Oontract— arising  out  of,  18  Cal.  171;  26  Cal.  405;  30  Gal. 252;  41  CaL  66. 

Oross-demands— deemed  compensated,  sec.  440. 

Dismisyd— none  where,  sec.  581,  subd.  1. 

Distinguishable— from  cross-complaint,  34  CaL  122;  38  CaL  664;  41 
CaL  137. 

Equitable  defense— by  way  of;  requisites,  19  Cal.  299;  30  CaL  448;  44 
CaL  362:  ejectment,  19  CaL  671 :  42  CaL  346, 892, 452;  46  Cal.  530;  47  CaL 
146;  50  Cl£  57,  SIO;  62  CaL  164;  53  Cal.  405. 

Parties— between  which  allowable,  4  Cal.  229;  14  Cal.  233;  19  Cal.  696; 
20  GaL  281;  23  Cal.  627;  36  Gal.  301;  41  Gal.  56.  . 

Pleading— 19  CaL  ISO;  49  Cal.  165;  specially,  9  CaL  75. 
Separate  suit— must  be  maintainable  on,  3  CaL  882;  8  Cal.  406;  14  CaL 
228;  19  CaL  147, 668;  20  Cal.  281 ;  23  Cal.  627. 
Set-off— generally,  see  Cboss-dbxands,  sec.  868n,  and  19  CaL  854; 
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legal,  4S  GaL  68S:  equitable,  7  Cal,  548;  11  Cal.  101;  and  we  Sepas^ts 
Suit. 

Snbiect  of  action— connected  with,  see  Tbaitsaotiob'. 
Sofflciency  of— vaUd,  M  Cal.  223;  insufficient,  41  GaL  661;  49  CaL  168; 
51  CaL  639;  52  Cal.  154;  58  Cal.  31. 
Test  of— see  Sepabatb  Suit. 

Transaction— relating  to,  35  Cal.  274;  39  CaL  389;  45  Cal.  10;  49  Cai. 
l«:53CaL3L 
WaiTer-sec.  439;  35  CaL  274. 

§  439.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  thje  cases  mentioned  in  the  first  subdivision  of  the  last 
section,  neither  he  nor  his  assignee  can  afterward  main- 
tain an  action  against  the  plaintiff  therefor. 

Waiver  of  connter-claim— Con/ro,  before  tbls  section,  6  CaL  453;  23 
Cal.  629;  26  CaL  308. 

§  44(X  When  cross-demands  have  existed  between  per- 
sons under  such  circumstances  that,  if  one  had  brought 
an  action  against  the  other,  a  counter-claim  could  haye 
been  set  up,  the  two  demands  shall  be  deemed  compen- 
sated, so  far  as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death 
of  the  other.    [In  effect  July  1st,  1874.] 

Oroaa-demandfr-wlien  deemed  compensated,  47  CaL  78. 

§  441.  The  defendant  may  set  forth  by  answer  as  many 
defenses  and  counter-claims  as  he  may  have.  They  must 
be  separately  stated,  and  the  several  defenses  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer, 
in  a  manner  by  which  they  may  be  intelligibly  distin- 
guished. The  defendant  may  also  answer  one  or  more  of 
the  several  causes  of  action  stated  in  the  complaint,  and 
demur  to  the  residue. 

Inconaittent  defenses— 13  Cal.  623;  Bell  v.  Brown,  22  CaL  678;  25  Cal. 
31;  90  Cal.  192;  34  Cal.  39;  43  Cal.  264;  52  CaL  665. 

§  442.  Whenever  the  defendant  seeks  affirmative  relief 
against  any  party,  relating  to  or  depending  upon  the  con- 
tract or  transaction  upon  which  the  action  is  brought,  or 
affecting  the  property  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same  time,  or  by  per- 
mission of  the  court  subsequently,  a  cross-complaint. 
The  cross^complaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  demur  qt  answer 
thereto  as  to  the  original  complaint.  [In  effect  July  Ist, 
1874.] 

Oross-complaint— requisites  of ,  24  Cal.  141;  38  Cal.  585;  40  Cal.  110 
41  Cal.  137;  44  Cal.  381;  49  Cal.  55:  sufficiency  of,  51  Cal.  491;  52  Cal.  154 
58  Gal.  435:  dismissal,  none  where,  sec.  581,  subd.  2;  53  Cal.  31 :  trustee 
against,  51  CaL  491 ;  for  injunctien,  47  Cal.  549;  in  ejectment,  48  Cal.  386 
is  CaL  154;  53  Cal.  435. 
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CHAPTER  V. 
DBBftJRRER  TO  ANS'WBR. 

*  I  443.  Wben  plaintiff  may  demur  to  answer. 

I  444.  Gronnos  of  demurrer. 

§  443.  The  plaintiff  may,  within  the  same  length  of 
time  after  service  of  the  answer  as  the  defendant  is 
allowed  to  answer  after  service  of  summons,  demur  to  the 
answer  of  the  defendant,  or  to  one  or  more  of  the  several 
defenses  or  counter-claims  set  up  in  the  answer.  (Xa 
effect  July  1st,  1874.] 

Demurrer  to  answer— 18  Cal.  623;  25  CaL  31 ;  and  compare  sec.  430». 

Waiver— as  to  sufficiency  of  answer,  34  Cal.  106;  50  Ca).  417;  and  com- 
pare sec. 434. 

Dexnurrer-HBervice  of,  sec.  485;  extension  of  time  for,  sec.  1094;  to 
complaint,  see  sec.  430». 

§  444.  The  demurrer  may  be  taken  upon  one  or  more 
of  the  following  grounds: 

1.  That  several  causes  of  counter-claim  have  been  im- 
properly joined; 

2.  That  the  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  or  counter-claim; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  un- 
certain. 

Qronnds  of  demurrer— see  sec.  430;  subds.  5, 6, 7,  and  notes. 
SUBDivisioir  2.  OtnenX  demmrer— what  amoonts  to,  48  CaL  38. 
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CHAPTER  VI. 
VERIFICATION  OF    FLEADINaS. 

§  446.  Veriflcatlon  of  pleadings. 

S  447.  Copy  of  written  Instrument  contained  In  complaint  admitted, 

unless  answer  is  verified. 
S  448.  When  defense  Is  founded  on  written  Instrument  set  out  In 

answer,  Its  execution  admitted,  unless  denied  by  plaintiff, 

under  oath. 
S  449.  Exceptions  to  rules  prescribed  by  two  preceding  sections. 

§  446.  Every  pleading  must  be  subscribed  by  the  party 
or  uis  attorney;  and  when  the  complaint  is  verified,  or 
when  the  State,  or  any  officer  of  the  State,  in  his  official  ca- 
pacity, is  plaintiff,  the  answer  must  be  verllied,  unless  an 
admission  of  the  truth  of  the  complaint  might  subject  the 

garty  to  a  criminal  prosecution,  or  unless  an  officer  of  the 
tate,  in  his  official  capacity,  is  def endaiit.  In  all  cases  of 
a  verification  of  a  pleading,  the  affidavit  of  the  party 
must  state  th9.t  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true;  and  where  a  pleading  is  verified,  it 
must  be  by  the  affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  county  where  the  attorney  resides, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  ver- 
ifying the  same.  When  the  pleading  is  verified  by  the 
attorney,  or  any  other  person  except  one  of  the  parties, 
he  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 
miade  by  one  of  the  parties.  When  a  corporation  is  a 
parly,  the  verification  may  be  made  by  any  officer  thereof. 

Pleading  snbacribed— by  whom,8Cal.572;  30Cal.  192:  printed  slg- 
natare,  49  Cal.  413. 
nnverifled  complaint— permits  general  denial,  6  Gal.  640. 

ITnverifled  answer— effect  of,  9  Cal.  423;  18  Cal.  416;  objection  to,  6 
Cal.  67;  10  Cal.  464;  41  Cal.  296. 

Verified  answer— Insufficient  averments  of,  13  Cal.  87;  52  Cal.  171. 
And  see  Spsoific  dbsials,  when  Insufficient,  sec.  437n. 

Information  and  belief— form  of  verification  on,  9  CaL  453;  17  Cal. 
261;  19  Cal.  30;  46  Cal.  403. 

Sereral  partiea— where,  19  Cal.  35;  47  Cal.  249. 

Oafii-adminlstratlon  of,  13  Cal.  643;  17  Cal.  123. 

Amendment— by  verifying,  6  Cal.  62;  10  Cal.  464;  20  GaL  632. 
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§  447.  When  an  action  is  brong:ht  upon  a  written  in- 
strument, and  tbe  complaint  contains  a  copy  of  such  in- 
strument, or  a  copy  is  anneliced  thereto,  the  {genuineness 
and  due  execution  of  such  instrument  are  deemed  admit- 
ted, unless  the  answer  denying  the  same  be  verUied. 

Written  instmment— aettinflr  forth  copy,  13  Cal.  GZ;  14  CaL  112:  31 
Cal.  66;  32  Cal.  83;  36  Gal.  299. 

Fromisftory  notoB— 1  Gal.  159, 194;  4  Cal.  202;  38  Gal.  560;  signature  by 
printed  fac-simile,  48  Cal.  565. 

Admission  of  ezecntion— 31  CaL  73;  32  Cal.  88;  33  CaL  473. 
Reference— pleading  by,  24  Cal.  78;  50  Cal.  298. 

§  448.  When  the  defense  to  an  action  is  founded  on  a 
written  instrument,  and  a  copy  thereof  is  contained  in  the 
answer,  or  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  are  deemed  admitted,  unless 
the  plaintiff  file  with  the  clerk,  within  ten  days  after  re- 
ceiving a  copy  of  the  answer,  an  affidavit  denying  t^ie 
same,  and  serve  a  copy  thereof  on  the  defendant.  [In 
effect  July  1st,  1874.] 

Omission  of  affidavit— denying  execution,  49  Cal.  38. 

§.  449.  But  the  execution  of  the  instrument  mentioned 
in  the  two  preceding  sections  is  not  deemed  admitted  by 
a  failure  to  deny  the  same  under  oath,  if  the.  party  desir- 
ing to  controvert  the  same  is,  upon  demand,  refused  an 
inspection  of  the  original.  Such  demand  must  be  in  writ- 
ing, served  by  copy,  upon  the  adverse  party  or  his  attor- 
ney, and  filed  with  the  papers  in  the  case.  [In  effect 
April  16th,  1880.] 

Inspection  of  writings— order  for,  sec.  1000. 
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CHAPTER  Vn. 
GENERAL  RXTLES  OF  PLEADING. 

S  452.  Pleadings  to  be  liberally  constnued. 

S  453.  Staain  and  irrelevant  answers,  etc.,  may  be  stricken  out. 

§  454.  How  to  state  an  account  in  pleadings. 

S  455.  Description  of  real  property  in  a  pleading. 

S  496.  Jndgments,  how  pleaded. 

$  457*  Conditions  brecedent,  bow  to  be  pleaded. 

!458.  Statute  of  Limitations,  how  pleaded. 
499.  Private  statutes,  how  pleaded. 
460.  Libel  and  slander,  how  stated  in  complaint.   Not  necessary  to 
allege  or  prove  special  damages. . 
S  461.  Answer  in  sach  cases. 
S  462.  AUeffation  not  denied,  when  to  be  deemed  true.   When  to  be 

deemed  controverted. 
S  463.  A  material  allegation  defined. 
S  464.  Supplemental  complaint  and  answer. 
S  466.  Pleadings  subsequent  to  complaint  must  be  filed  and  served. 

§  452.  In  tbe  construction  of  a  pleading,  for  the  pur- 
pose of  determining^  its  effect,  its  allegations  must  be  lib- 
erally construed,  with  a  view  to  substantial  justice  be- 
tween the  parties. 

Pleadings,  constraction  of~«ee  1  CaL  167;  32  Cal.  176, 639;  40  CaL  33; 

48  CaL  610;'dO  CaL  258. 

Idberal  con8traction--48  CaL  221, 610;  and  see  sees.  473, 475;  but  see 

49  Cal.  612;  52  Cal.  99. 

Strict  constmotlozi— formerly,  1  Cal.  361;  3  Cal.  322:  5  CaL  90;  9  Cat. 
50:  10  CaL  322:  14  CaL  42, 106;  23  CaL  112;  26  Cal.  418;  29  Cal.  16;  30  CaL 
572;  49  Cal.  612;  52  Cal.  99;  but  see  28  CaL  684. 

Sabstantlal  justice— 1  CaL  98;  28  Cal.  684. 

§  453.  Sham  and  irrelevant  answers,  and  irrelevant 
and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  dis- 
cretion, impose. 

Section  generaUy— 22  Cal.  966;  34  CaL  161;  43  CaL  180, 369. 

Striking  ont-generaUy,  13  Cal.  623 ;  15  Cal.  414 ;  25  Cal.  37 ;  28  CaL  295 ; 

50  CaL  565;  and  compare  sec.  433:  not  at  chambers,  30  CaL  560:  notice 
of  motion,  specifying  grounds,  33  Cal.  173.  , 

Sham  and  ixrelevant  answers— pretended  defenses,  10  Cal.  22;  18 
CaL  387;  33  Cal.  571 :  36  Cal.  300;  40  Cal.  166, 444 :  affidavit  of  good  fitlth, 
defeats  objection,  18  CaL  387 :  general  denial,  striking  out.  51  CaL  313; 
58CaL17L  ^^ 

Irrelevant  and  redundant  matter— 11  CaL  104;  15  CaL  414;  16  CaL 
8n.  ffrS;  28  Cal.  679;  10  CaL  194, 565;  58  CaL  255. 
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§  454.  It  is  not  necessary  for  a  part^  to  set  forth  in  a 
pleading  the  items  of  an  accoant  therein  alleged,  but  he 
must  deliver  to  the  adverse  party,  within  five  days  after 
a  demand  thereof  in  writing,  a  copy  of  the  accoant,  or  be 
precluded  from  giving  evidence  thereof.  The  court  or 
^ndge  thereof  may  order  a  further  account  when  the  one 
delivered  is  too  general,  or  is  defective  in  any  particular. 
[In  effect  March  9th,  1880.] 

Accoxmt— setting  forth,  1  Cal.  437 ;  32  Cftl.  634. 

BiU  of  partionlan-n  CaL  280;  32  CaL  638:  46  CaL  SO. 

§  455.  In  an  action  for  the  recovery  of  real  property, 
it  must  be  described  in  the  complaint  with  such  certain^ 
as  to  enable  an  officer  upon  execution  to  identify  it. 

De8cription-J»  Cal.  42;  6  Cal.  155;  16  Cal.  433;  19  Cal.  300;  21  Cal.  140; 
30Cal.4ef. 

§  456.  In  pleading  a  judgment,  or  other  determination 
of  a  court,  officer,  or  board,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction. 

Heading  judgment,  or  other  determination— 12  Cal.  181, 283;  85  CaL 
448;  53  Cal.  135. 

Judgment— 17  Cal.  518;  36  Cal.  117;  and  see  Justlflcation  mider  Proc- 
eas,  note  on  Answer  In  Particular  Cases,  sec.  487;  "given  or  made,"S2 
Cal.  407. 

Determination  of  board— 47  Cal.  488. 

§  457.  In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  is  not  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  his 
part,  and  if  such  allegation  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  the  facts  showing 
such  performance. 

Oonditions  precedent— interpretation  of,  see  Civil  Code,  sec.  1437;  5^ 
Cal.  841;  17  Cal.  276.588;  24  Cal.  632:  34  Cal.  670;  50  Cal.  350, 675:  allega- 
tion of,  6  Cal.  258;  30  Cal.  486;  35  Cal.  448;  49  Cal.  566:  general  averment, 
in  contract  only,  52  Cal.  350. 

Farticnlar  instances— attorney  paid,  8  Cal.  110 :  deed,  demand,  tend- 
er, etc.,  25  Cal.  266;  85  Cal.  661 ;  40  Cal. 438;  41  Cal.  420, 532;  45  Cal.  306;  46 
Cal.  8;  47 'Cal.  72:  insarance  policy,  fire,  44  Cal.  264;  47  Cal.  418:  statu- 
tory conditions,  section  does  not  cover,  24  CaL  630;  35  CaL  448;  39  CaL 
490:  52  CaL  850:  taxes,  street  assessments,  etc.,  22  Cal.  133;  47  CaL  456; 
48  CaL  427, 561. 

g  458.  In  pleading  the  Statute  of  Limitations,  it  is  not 
necessary  to  state  the  facts  showing  the  defense,  but  it 


165  OEMERAL  B0I.es  OF  PUSADING.        8j|  459-63 


may  be  stated  generally  that  the  cause  of  action  is  barred 

by  the  provisions  of  section (giving  the  number  of  the 

section  and  subdivision  thereof,  if  it  is  so  divided,  relied 
upon)  of  the  Code  of  Civil  Procedure;  and  if  such  allega- 
tion be  controverted,  the  party  pleading  must  establish, 
on  the  trial,  the  facts  showing  that  the  cause  of  action  is 
so  barred. 

See  LnaTATiovs  OEinBitALLT,  pleading,  sec.  812i»:  before  Code, 
17  Gal.  571;  27  Gal.  278:  specially  pleading,  47  Cia.  291:  replication  as- 
sumed, 49  Gal.  301. 

§  459.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

§  460.  In  an  action  for  libel  or  slander,  it  is  not  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the 
defamatory  matter  out  of  which  the  cause  of  action  arose; 
but  it  is  sufficient  to  state,  generally,  that  the  same  was 
published  or  spoken  concerning  the  plaintiff;  and  if  such 
allegation  be  controverted,  the  plaintiff '  must  establish, - 
on  the  trial,  that  it  was  so  publisned  or  spoken. 

CoUoqninxn-^  Gal.  58;  41  GaL  378;  47  Gal.  207;  61  Gal.  75. 

Innuendo— 41  Gal.  378. 


In  the  actions  mentioned  in  the  last  section,  the 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damages ;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence 
the  mitigating  circumstances. 

Libelsoit— answerin,9GaL529;  lOGsa.371. 

T^tbr^l  GaL  379;  47  Gal.  258;  50  Gal.  631;  51  GaL  75. 

Mitigating  circumstances— 41  GaL  379;  47  GaL  252. 

FilTileged  commimication-47  GaL  624. 

§  462.  Every  material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true ;  the  statement  of  any  new  mat- 
ter in  the  answer,  in  avoidance  or  constituting  a  defense 
or  counter-claim,  must,  on  the  trial,  be  deemed  contro- 
verted by  the  opposite  party. 

Adndssions  andreplications-8GaL275;  12  Gal.  403;  15  GaL  688;  19 
Cal.  28:  31  GaL  231:  32  CaL  450;  34  GaL  160;  40  GaL  110;  41  GaL  133,279;  44 
CaL  100;  48  GaL  483:  49  GaL  301 ;  52  GaL  56&. 

463.  A  material  allegation  in  a  pleading  is  one  essen- 
to  the  claim  or  defuse,  and  which  could  not  be 
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Stricken  fEom  fhe  pleadini^  wtthoaft  leaying  it  insiiffi- 

dent. 

Material  aOegatiaii-deliDed, f  CM. «»;  UGiL4U;  48GaL4»:  In 
eoiiq>liibBt,  flee  Facts,  aluoatiov  ov,  imder  Oode  Fleadioy ,  i 
42b»:  answer,  denials  of,  in,  see  r 


§  464.  The  plaintiff  and  defendant,  respectiTely,  may 
be  allowed,  on  motion,  to  make  a  sapplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occorring 
after  the  former  complaint  or  answer. 

OomplainL8aBplem«iital-€Gd.«n;  l4GaL675;  UCaLIOS;  fiOGsL 
U6. 

Answer,  sapplemental— S7  GsL2C7;  M  GiL  472;  41  GaLXZl;  €7GaL 
HI;  Harding  r.Mlnear,  Apia tth,  1880.  . 

§  465.  All  pleadinn  snbseqnent  to  the  complaint  mnst 
be  filed  with  the  clertL,  and  copies  thereof  served  npon 
tiie  adverse  party  or  his  attorney.  (In  effect  July  1st, 
1874.] 

Extonaion  of  time— for  filing  and  senrtDg,  47  CaL  86. 

Amended  complaint— mnst  be  flerred.  5S  CSL  2SL 

fleiiioe  of  jiapen— sec  1011  er  sef. 
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CHAPTER  VICL 

VARIANCB-MISTAKISS  IN  FlaSADZNGS 
AND  AMENDMENTS. 

S  469.  Material  variances,  how  provided  for. 

S  470.  Immaterial  variance,  how  provided  for. 

I  471.  What  not  to  be  deemed  a  variance. 

I  472.  Amendments  of  coarse,  and  effect  of  demurrer.. 

§  473.  Amendments  by  the  court.  Enlarging  time  to  plead  and  reliev- 
ing from  judgments,  etc. 

S  474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 

I  475.  No  error  or  defect  to  be  regarded  unless  it  affects  substantial 
rights. 

§  469.  No  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  is  to  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits.  Whenever 
it  appears  that  a  party  has  been  so  misled,  the  court  may 
oi^er  the  pleadings  to  be  amended,  upon  such  terms  as 
may  be  just.    [In  effect  July  1st,  1874.J 

Material  variance— 32  CaL  11;  45  Gal.  193, 515. 

Immaterial  variance— eec.  470. 

Vartancoi  fatal— sec.  471. 

§  470.  Where  the  variance  is  not  material,  as  provided 
in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  imme- 
diate amendment,  without  costs. 

Vaziance— material,  sec  469;  ffttal,sec.  471,  and  note;  curable,  sec. 
471n. 

§  471.  Where,  however,  the  allegation  of  the  claim  or 
defense  to  which  the  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
vanance,  within  the  last  two  sections,  but  a  failure  of 
proof. 

IVoof— generally,  sees.  1824, 1869. 

Trooi,  failure  of— dismissal  for,  sec.  581,  subd.  5:  generally,  see 
Fatal  Yasiaitob,  infra. 

Variance— fatal,  8  Cal.  191;  6  Gal.  003:  10  CaL  332:  22  Gal.  515;  33  Gal. 
Ill:  85  CaL  191;  41  Gal.  96£M  GaL  88, 517;  49  Cal.  847;  51  CaL  605:  cura- 
ble*  sees.  469. 470;  7  Cal.  9720  Gal.  690;  28  CaL  265;  30  CaL  864;  31  Cal. 
73;  82  CaL  14, 89;  86  CaL  94.168;  89  Gal.  591;  41  CaL  657. 
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§  472.  Any  pleading  may  be  amended  once  by  the 
party  of  course,  and  without  costs,  at  any  time  before 
answer  or  demurrer  filed,  or  after  demurrer  and  before  the 
trial  of  the  issue  of  law  thereon,  by  filing  the  same  as 
amended,  and  serving  a  copy  on  the  adverse  party,  who 
may  have  ten  days  thereafter  in  which  to  answer  or 
demur  to  the  amended  pleading.  A  demurrer  is  not 
waived  by  filing  an  answer  at  the  same  time;  and  when 
the  demurrer  to  a  complaint  is  overruled,  and  there  is  no 
answer  filed,  the  court  may,  upon  suclv  terms  as  may  be 
just,  allow  an  answer  to  be  filed.  If  a  demurrer  to  the 
answer  be  overruled,  the  facts  alleged  in  the  answer  must 
be  considered  as  denied,  to  the  extent  mentioned  in  sec- 
tion 462.    [In  effect  July  1st,  1874.] 

Pleading,  amendment  of— complaint,  10  CaL  410;  14  Cal.  202;  30  GaL 
76;  34  Cal.  167:  answer,  see  infra. 

Complaint,  amended— filing,  sec.  432;  28  Cal.  246:  serving,  53  CaL 
293 :  generally,  sec.  473n. 

Declining  to  amend— effect  of,  see  Waivbr  mider  Amehdices^t, 
sec.  473f>. 

■  AnsTfer— Amendment  of,  sec.  473n.  With  demurrer,  waiver  formerly, 
1  Cal.  206,  470:  at  same  time,  sec.  431.  After  demurrer  overruled,  no- 
tlce,  sec.  476:  terms,  12  Cal.  440;  23  Cal.  127;  28  Cal.  672;  38  CaL  539. 

§  473.  The  court  may,  in  furtherance  of  justice,  and  <m 
such  terms  as  may  be  proper,  allow  a  party  to  amend  any 
pleading  or  proceeding  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correctmg  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect;  and 
may,  upon  like  terms,  eularge  the  time  for  answer  or  de- 
murrer. The  court  may  likewise,  in  its  discretion,  after 
notice  to  the  adverse  party,  allow,  upon  such  terms  as  may 
be  just,  an  amendment  to  any  pleading  or  proceeding  in 
other  particulars;  and  may  upon  like  terms  allow  an 
answer  to  be  made  after  the  time  limited  by  this  Code; 
and  may,  also,  upon  such  terms  as  may  be  just,  relieve  a 
party  or  his  legal  representative  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect;  pro- 
vided, that  application  therefor  be  made  within  a  reasona- 
ble time,  but  in  no  case  exceeding  six  months  after  such 
judgment,  order,  or  proceeding  was  taken.  When  from 
any  cause  the  sunmious  in  an  action  has  not  been  person- 
ally served  on  the  defendant,  the  court  may  allow,  on 
such  terms  as  may  be  just,  such' defendant  or  his  legal 
representative^  at  any  time  within  one  year  after  the  ren- 
dition of  any  jud^ent  in  such  ac^an,  to  answer  to  the 
merits  of  the  original  action.    Wroti,  in  an  action  to 
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recover  the  possession  of  personal  property,  the  person 
making  any  affidavit  did  not  truly  state  the  value  of  the 
property,  and  the  officer  taking  the  property,  or  the  sure- 
ties on  any  bond  or  undertaking,  is  sued  for  taking  the 
same,  the  officer  or  sureties  may  in  their  answer  set  up  the 
true  value  of  the  property,  and  that  the  person  in  whose 
behalf  said  affidavit  was  made  was  entitled  to  the  posses- 
sion of  the  same  when  said  affidavit  was  made,  or  that  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the 
court  shall  disregard  the  value  ad  stated  in  the  affidavit, 
and  give  judgment  according  to  the  right  of  possession  of 
said  property  at  the  time  the  affidavit  was  made.  [In 
effect  March  9th,  1880.] 

Farty,  name  of— «ee  under  AKEin>MEirT,  infra. 

Mistake  in  other  respect-Hsee  same. 

Extension  of  time— 5  CaL  62. 

Other  particalars— see  under  AMBNDitBifT  infrot  topics  AirswBB» 
CoxpiiAiErT,  Default,  Jm>OM£BrT,  etc. 

Judgment,  order,  etc.— relief  from,  see  under  Amendment  infra, 
topics  Default,  Equity,  judgment,  etc. 

Sturprise,  etc.— see  under  Amendment,  t<^lc  Opening  Default  ; 
also,  sec.  657,  subd.  3,  and  28  CaL  835. 

Sninmona— not  personally  served,  6  Cal<  101 ;  and  see  under  Amend- 
ment, topic  Opening  Default. 

Qlaim  and  delivery— affidavit  on,  sec.  510. 

AMENDMENT. 

AiMwei^-«  OaL  119;  16  Cal.  158;  17  CaL 285;  22  OaL  180, 858;  29  Cal.  637 ; 
90  CaL  818;  31  CaL  185;  88  CaL  72;  40  CaL  445;  47  CaL  174, 416, 606. 

Clexical  exron— 19  CaL  127;  and  see  sec.  475  and  note. 

Complaint— sees.  432, 472;  8  Gal.  75;  5  Cal.  234;  6  CaL  413;  15  CaL  145; 
23  CaL  78:  27  CaL  85;  28  Cal.  673;  80  CaL  77;  32  CaL  138, 339:  37  Cal.  282; 
45  CaL  128,616:  48  Cal.  171;  50  CaL  525,549;  53  CaL  38;  Kelly  v.  McKib- 
ben,  Feb.  22nd,  1880, 5  Pac.  C.  L.  J.  38. 

Oonditiona  of— see  Teems. 

Costs— bill  of,  correcting,  3  CaL  115 :  as  terms  of  amendment,  49  Cal. 
806;  and  see  Tebms. 

De&alt, opening— conditions,  see  Teems:  grounds  for, 2  Cal.  248; 
6CaL101»  9  CaL  130;  16  CaL  377;  18  Cal.  455:  19  Cal.  114, 605. 632:  20  Cal. 
138:  84  Cal.  235:  87  Cal.  247;  40  Cal.  97, 154;  41  Cal.  17, 814:  43  CaL  254:  46 
CaL 63;  47  CaL  86,  619;  49 CaL 83:  motion  for,  16  Cal.  160;  43Cal.253: 
diowhig  for,  5  CaL  80:  6  CaL  174;  7  CaL  280;  9  Cal.  137;  20  CaL  138;  21 
CaL  806;  23  Cal.  129;  Bailey  v.  Taafe,  29  Cal.  423;  33  Cal.  325;  34  CaL  80; 
45  Cid.  54;  51  Cal.  116;  53  CaL  69:  time  for,  see  Teem  of  Court. 

Discretion— of  court  below  as  to,  see  sec.  128,  subd.  8;  sec.  657,  gener- 
al note;  2  Cal.  194,409;  3  Cal.  115:  4  Cal.  229:  9  Cal.  58:  13  Cal.  m\  16 
Cal.  !.■»;  20  Cal.  138:  22  QAJ27;  27  Cal.  238:  -29  Cal.  74;  40  Cal.  445;  Page 
«.  Williams,  June  19,  ISflPRPac.  C.  L.  J.  490. 

Eqoilf,  control  vw^x  Jiidgment  in— vacating  for  fraud,  13  CaL  558; 

Code  Crv.  Peog.— 15. 
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21  Gal. 412:  nUef,  wben  none  st  law,SCaL  laO:  6  CaL4D7;  6  0&L22:  7 
CaL  32;  14  GaL  157;  20  CaL  114:  foreclosure,  see  Mo&TOAOB. 

Execution— 53  Cal.  557. 

Gtenerally— 2  CaL  194;  3  CaL  115;  7  CaL  135;  14 CaL 201;  17  CaL  286;  40 
CaL 445;  41  CaL  17,312:  48 Cal. 253 j  45 Oal. 53;  47 CaL 627;  48 CaL 562;  40 
CaL  846;  and  see  Disobxtioh,  Jttbtiox,  Libbsalitt,  and  Tbbiib, 
infra* 

Immatexial— see  JusTios. 

Judgment— (7ofTee<ion  itf,  see  KITVO  pso  Tuvo,  and  5  CaL  402;  45 
CaL  64;  53  CaL  88.  Amendment  qf  pleadina$  after,  81  CaL  195;  40  CaL  446. 
47  Cal.  606;  48  CaL  17L  SelUffrom:  vacatiiiff.8ee  DxvAULT^PBvnre, 
and  5  Cal.  80:  47  Cal.  619;  49  CaL  266:  60  Cal.  160;  58  CaL  107:  modltf- 
Ing,  47  Cal.  250;  49  Cal  233:  equity,  control  oyer,  see  EQUITY. 

Justice— sulMStantial,  in  furtherance  of.  6  Cal.  119;  17  CaL  285;  22  CaL 
231;  30  Cal.  321;  38  CaL  75;  46  CaL  327;  47  ClO.  428. 

LiberaUty-as  to,  2  CaL  194;  18  Cal.  349;  23  Cal.  81;  88  CaL  163. 

Ziimitationa— statute  of,  amendment  by  pleading,  see  PiJBAl>izra, 
under  Limitations  Qkbtsrallt,  sec  3£2i». 

Mistake— relief  from,  see  Dbfault.  opiomro,  and  Jxtdoxkbtt; 
also,  fUctiardson  v,  Mussey,  Feb.  28rd,  1880, 5  Fac  C.  L.  J.  70. 

Mortgage— and  foreclosure,  16  CaL  461 ;  49  CaL  678;  52  CaL  656. 

Nuno  pro  tunc— entry,  9  CaLWl;  27  CaL  491;  and  see  BaoosD, 

TBBX  OF  COUBT. 

Orersigfats— Of  counsel,  38  CaL  168. 

Partyi  name  of— see*AJfBirDiaarT  under  Farties  generally^  sec 
367n,  also  1  Cal.  172, 175, 191. 410:  2  CaL  287;  9  Cal.  56;  18  CaL  70, 658;  15 
CaL  9;  48  CaL  434;  49  CaL  306;  50  Cal.  258;  51  CaL  158;  08  CaL  88. 

Heading— sec.  472n. 

Process— 2  CaL  193;  53  CaL  557. 

Record— see  Jttdgmxnt,  and  Tbbic  op  Cotjbt;  also,  8  CaL  256;  4 
Cal.  331;  9  CaL  173, 351;  19  CaL  127;  20  CaL  632;  27  CaL  491;  45  CaL  U8. 

Referee— no  power  to  allow,  wben,  2  CaL  197. 

Return— of  olILcer,  23  CaL  81. 

Term  of  court— After  ezpiratton  of.  formerly,  see  AsJoniuncnrT, 
sec.  33,  note  on  Jubisdiotion  and  TxiucB,  sec.  78n:  also,  2  CaL  683; 
3  Gal.  255;  4  CaL  106, 280:  6  Cal.  407:  0  Cal.  173;  19  CaL  W,  708;  20  CaL  109, 
632;  25  Cal.  17;  28  CaL  335;  30  CaL  197;  51  CaL  118. 

Terms— allowance  on,  generally.  49  CaL  308:  for  opening  deCanlt,  21 
CaL  443;  36  CaL  288;  41  CiQ.  17;  48  CaL  562;  49 CaL  88, lOL 

Verifying— amendment  by,  see  sec.  446n. 

Waiver— by  amending,  14  Cal.  25 :  by  declining  to  amend,  24  CaL  683 ; 
36  Gal.  112;  50  CaL  499:  by  resisting  amendment,  10  CaL  847 :  of  amend- 
ment by  answering,  42  Gal.  227.  • 

§  474.  When  the  plaintiff  is  ignorant  of  the  name  of  a 
defendant,  he  must  state  that  fact  in  the  complaint,  and 
such  defendant  may  be  designated  in  any  pleading  or  pro- 
ceeding by  an^  name,  and  when  his  true  name  is  discov- 
ered the  pleadmg  or  proceeding  must  be  amended  accord- 
ingly. 

Fictitious  name  used- 2  CaL  562:  14  Cal.  119:  27  CaL  99;  40  OaL  490; 
42  CaL  227, 577;  45  CaL  692;  50  CaL  205, 685;  MoC^ery  v.  Byerdlng,  Feb! 
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]4tb,  1880, 6  Pac.  G.  L.  J.  9 ;  Sherman  v.  McCarthy,  March  Srd,  1880, 5  Fac 
C.L.J.M. 

§  475.  Tbe  court  must,  in  every  erta^  of  an  action,  dis- 
rc^rd  any  error  or  defect  in  the  pleadmss  or  proceedings 
wfiicli  does  not  affect  the  substantial  rights  of  the  parties, 
and  no  judgmen^t  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect. 

Amendment— sec.  473n. 

Errors  not  prejudicial— see  sec.  657,  subd.  In,  and  9  Cal.  269;  16  Cal. 
574;  20  Cal.  586:  31  Cal.  883:  32  CaL  11, 145;  48  Cal.  846, 864;  61  CaL  175;  62 
CiL  171, 838;  58  Cal.  491, 557. 

§  476.  When  a  demurrer  to  any  pleading  is  sustained 
or  overruled,  and  time  to  amend  or  answer  is  given,  the 
time  so  given  runs  from  the  service  of  notice  of  the  decis- 
ion or  order.    [In  effect  July  1st,  1874.] 

Computation  of  time— sec.  12n. 

Time  to  answer— sees.  432, 472, 473. 

Notice,  service  of— sec.  1010  et  *eq. 

Overruling  demurrer— Notice  of,  incorporating  In  record,  62  CaL 


TITLE  VIL 

Of  the  Provisional  Remedies    in   Civil 

Actions. 

Chap.     I.  Arrest  send  Bail. 

n.  Claim  and  delivery  of  Personal  Property, 

m.  Injunction. 

rv.  Attachment. 

V.  Beceivers. 

YI.  Deposit  in  Court. 

[172] 
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CHAPTER  I. 

ARREST  AKD  BAIL. 

178.  No  person  to  be  arrested  except  as  prescribed  by  tbls  Code. 

t79.  C^es  In  wblch  defendant  may  be  arrested. 

i80.  Order  for  arrest,  by  whom  made. 

t81.  .AfBdavit  to  obtain  order,  what  to  contain. 

182.  Security  by  platQtifC  before  order  of  arrest. 

183.  Order,  when  made,  and  its  form. 
I8i.  Affldavit  and  order  to  be  delivered  to  the  sheriit*  and  copy  to 

defendant. 

185.  Arrest,  how  made. 

186.  Defendant  to  be  discharged  on  ball  or  deposit. 
37.  BaU,  how  given. 
188.  Surrender  of  defendant. 
[89.  Same. 

190.  Ball,  how  proceeded  against. 

191.  Ball,  how  exonerated. 

02.  Delivery  of  undertaking  to  plaintiff,  and  Its  acceptance  or  rejec- 
tion by  him. 

I  493.  Notice  of  justification.   Newondertaking,  if  other  baU. 

I  494.  Qualification  of  ball. 

I  495.  trustification  of  ball. 

ji  496.  Allowance  of  ball. 

I  497.  Deposit  of  money  with  sheriff. 

S  496.  Payment  of  money  into  court  by  sheriff. 

I  499.  Substituting  bail  for  deposit. 

S  600.  Money  deposited,  how  applied  or  disposed  of. 

S  SOI.  Sheriff,  when  liable  as  ball,  and  his  dlschai^  from  liability. 

I  502.  Proceedings  on  Judgment  against  sheriff. 

I  503.  Motion  to  vacate  order  of  arrest  or  reduce  ball.   Affidavits  oc 

motion. 
S  504.  When  the  order  vacated  or  bail  reduced. 

§  478.  l^o  person  can  be  arrested  in  a  civil  action,  ex- 
cept as  prescribed  in  this  Code. 
Anpriaonxnent  for  debt  and  torts— Const.  Cal.  Bxt.  1,  sec.  15. 

Arrest— parties  privileged  from.  Const.  Cal.  art.  2,  sec.  2;  art.  4,  sec. 
11 ;  Political  Code,  sec.  1<^. 

Fraud— requisite,  for  arrest.  1  Cal.  438;  6  Cal.  240;  sec.  479,  subd.  4» 
note;  but  see  Const.  Cal.  art.  1,  sec.  15. 

JXe  exeat— 49  Cal.  465. 

§  479.  The  defendant  may  be  arrested,  as  hereinafter 
prescribed,  in  the  following  cases : 

1.  ]ji  an  action  for  the  recovery  of  money  or  damages 
on  a  cause  of  action  arising  upon  contract,  express  or 
implied,  when  the  defendant  is  about  to  depart  from  the 
State  with  intent  to  defhiud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
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property  embezzled,  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use,  by  a  public  officer,  or  an  officer  of 
a  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
clerk,  in  the  course  of  his  employment  as  such,  or  by  any 
other  person  in  a  fiduciary  capacity;  or  for  misconduct  or 
neglect  in  office,  or  in  a  professional  employment,  or  for 
a  willful  violation  of  duty; 

8.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property,  or  anv 
part  thereof,  has  been  concealed,  removed,  or  disposed  of, 
to  prevent  its  being  found  or  taken  by  the  sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought;  or  in  concealing  or  disi)Oslnff  of  the 
property  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought; 

6.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors.    [In  effect  July  1st,  1874.1 

Arrest— generally,  2  CaL  609;  3  CaL  377;  8  CaL  87. 

Subdivision  1.  Oontract,  express  or  implied-Hsee  Civil  Oode, 
sees.  1620, 1621. 

SUBDrvTSioir  2.   Agent's  misappropriation— 1  CaL  346:  8  CaL  G2A. 

Subdivision  3.   Olaim  and  delivery— generally,  see  sec.  509  ec  teg* 

SUBDlvisioir  4.   Frand— 1  Cal.  440;  6  Cal.  61. 240. 

§  480.  An  order  for  the  arrest  of  the  defendant  must 
be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought.    [In  effect  March  9th,  1880.] 

§  481.  The  order  may  be  made  whenever  it  appears  to 
the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  four  hundred 
and  seventy-nine.  The  affidavit  must  be  either  positive 
or  upon  information  and  belief;  and  when  upon  informa- 
tion and  belief,  it  must  state  the  facts  upon  which  the  In- 
formation and  belief  are  founded.  If  an  order  of  arrest 
be  made,  the  affidavit  must  be.filed  with  the  clerk  of  the 
court.    [In  effect  July  1, 1874.] 

Ordei^-generally,  3  Cal.  377;  6  Cal.  67, 318;  10  CaL  411. 

AffldaTlt— requisites  of,  2  CaL  607. 

* 

§  482.  Before  making  the  order,  the  judge  must  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with 
sureties  in  an  amount  to  be  fixed  by  the  judge,  which 
must  be  at  least  five  hundred  dollars,  to  the  effect  that 
the  plaintiff  will  pay  all  costs  which  may  be  adjad^[ed  to 
the  defendant,  and  all  damages  which  he  may  sustam  by 


170  ABBE8T  Ain>  BAIL.  §§ 

reason  of  the  arrest,  if  the  same  be  wrongf  ol,  or  without 
sufficient  cause,  not  exceeding  the  sum  specified  in  the 
undertaking.  The  undertaking  must  be  filed  with  the 
clerk  of  the  court.    [In  effect  July  1st,  1874.] 

Dndertakine'— generally,  sees.  941n,  1057;  also  see  sees.  259,  8uM.3, 
and  581,  subd.  1. 

§  483.  The  order  may  be  made  at  the  time  of  the  issu- 
ing of  the  summons,  or  any  time  afterwards  before  judg- 
ment. It  must  require  the  sheriff  of  the  county  where  the 
defendant  may  be  found,  forthwith  to  arrest  him  and  hold 
him  to  bail  in  a  specified  sum,  and  to  return  the  order  at 
a  time  therein  mentioned,  to  the  clerk  of  the  court  in  which 
the  action  is  pending. 

Order  of  azrest— when  may  be  made,  6  Cal.  320. 

• 

§  484.  The  order  of  arrest,  with  a  copy  of  the  affidavit 
upon  which  it  is  made,  mUst  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  of  the  affidavit,  and  also,  if  desired,  a  copy  of  the 
order  of  arrest. 

§  485.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant  and  keeping  him  in  custody  untU  dis- 
charged by  law. 

§  486.  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  m  the 
order  of  arrest. 

§  487.  The  defendant  may  give  bail  by  causing  a  writ- 
ten undertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount 
mentioned  in  the  order  of  arrest,  that  the  defendant  will 
at  all  times  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  judgment  therein,  or  that 
tbe^  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  may  be  recovered  in  the  action. 

Bail— effect  of.  as  waiver,  6  Cal.  59 :  qualifications  of,  sees.  494, 10S7 ; 
sureties,  complaint  against,  45  Cal.  252. 

§  488  At  any  time  before  judgment,  or  within  ten 
da^s  thereafter,  the  bail  m^y  surrender  the  defendant  in 
their  exoneration;  or  he  may  surrender  himself  to  the 
sheriff  of  the  county  where  he  was  arrested. 

Surrender  of  defendant—5  Cal.  93;  8  Cal.  552. 

§  409.  For  the  i>urpo8e  of  surrendering  the  defendant, 
the  bail^  at  any  time  or  place  before  ^ey  are  finidly 
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charged,  may  themselves  arrest,  or,  by  a  written  aathor- 
ity  indorsed  on  a  certified  copy  of  the  undertaking,  may 
empower  the  sheriff  to  do  so.  Upon  the  arrest  of  defend- 
ant by  the  sheriff,  or  upon  his  delivery  to  the  sheriff  by 
the  bail,  or  upon  his  own  surrender,  the  bail  are  exoner- 
ated, if  such  arrest,  delivery,  or  surrender  take  place  be- 
fore the  expiration  of  ten  days  after  judgment;  but  if 
such  arrest,  delivery,  or  surrender  be  not  made  within 
ten  days  after  judgment,  the  bail  are  finally  charged  on 
their  undertaking,  and  bound  to  pay  the  amount  of  the 
judgment  within  ten  days  thereafter. 

Bail— llabUlty  of,  6  Cal.  57. 

Judgment— within  ten-tlays  After,  8'Cal.  554. 1 

§  49(X  If  the  bail  neglect  or  refuse  to  pay  the  judg- 
ment within  ten  days  sSter  they  are  finally  charged,  an 
action  may  be  commenced  against  such  bail  for  the 
amount  of  the  original  judgment. 

§  491.  The  bail  are  exonerated  by  the  death  of  the  de- 
fendant, or  his  imprisonment  in  a  State  Prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himself 
amenable  to  toe  process. 

§  492.  Within  the  time  limited  for  that  purpose,  the 
sheriff  must  file  the  order  of  arrest  in  the  office  of  the 
clerk  of  the  court  in  which  the  action  is  pending,  with 
his  return  indorsed  thereon,  together  with  a  copy  of  the 
undertaking  of  the  bail.  The  original  undertaking  he 
must  retain  in  his  possession  until  filed,  as  herein  pro- 
vided. The  plaintiff,  within  tea  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
sheriff  is  exonerated  from  liability.  If  no  notice  be 
served  within  ten  days,  the  original  undertaking  must 
be  filed  with  the  clerk  of  the  court. 

493.  Within  five  days  after  the  receipt  of  notice,  the 
sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same,  or  other  bail 
(specifying  the  places  of  residence  and  occupations  of  the 
latter),  before  a  judge  of  the  court,  or  county  clerk,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  new 
undertaking.    [In  effect  March  9th,  1880.] 

§  494.  The  qualifications  of  bail  are  as  follows : 
1.  Each  of  them  must  be  a  resident  and  householder,  or 
fteeholder,  within  the  state. 
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2.  Sach  most  be  worth  the  amoant  specified  in  the  order 
of  the  arrest,  or  the  amoant  to  which  tne  order  is  reduced, 
as  provided  in  this  chapter,  over  and  above  all  his  debts 
and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion; but  the  judge  or  county  clerk,  on  justidcation,  may 
allow  more  than  two  sureties  to  justify  severally,  in 
amounts  less  than  that  expressed  in  the  order,  if  the 
whole  justification  be  equivalent  to  that  of  two  sufficient 
bail.     [In  effect  July  1st,  1874.] 

Qnalificatioiu— of  ball,  sec.  1057. 

§  495.  For  the  purpose  of  justification,  each  of  the  bail 
must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined 
on  oath,  on  the  part  of  the  j^laintiff,  touching  his  suffi- 
ciency, in  such  manner  as  the  judge  or  clerk,  in  his  discre- 
tion, may  think  proper.  The  examination  must  be  re- 
duced«to  writing,  and  subscribed  by  the  bail,  if  required 
by  the  plaintiff. 
Justification— «ec.  259,  saM.  3;  10  Cal.  189. 

§  496.  If  the  judge  or  clerk  find  the  bail  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed,  and  the 
sheriff  is  thereupon  exonerated  from  liability. 

OoTzrt  commisflioners— power  as  to  ball,  sec.  259,  subd.  3. 

§  497.  The  defendant  may,  at  the  time  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  the  amount 
mentioned  in  the  order.  In  case  the  *amount  of  the  bail 
be  reduced,  as  provided  in  this  chapter,  the  defendant 
may  deposit  such  amount  instead  of  giving  bail.  In 
either  case,  the  sheriff  must  give  the  defendant  a  certifi- 
cate of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 

Deposit  in  court— sees.  572-S74, 2104. 

§  498.  The  sheriff  must,  immediately  after  the  deposit, 
pay  the  same  into  court,  and  take  from  the  clerk  receiv- 
ing the  same  two  certificates  of  such  payment,  the  ona  of 
which  he  shall  deliverto  the  plaintiff  s  attorney,  and  the 
other  to  the  defendant.  For  any  default  in  making  such 
payment,  the  same  proceedings  may  be  had  on  the  official 
bond  of  the  sheriff,  to  collect  the  sum  deposited,  as  in 
other  cases  of  delinquency. 

Sheriff-penalty  for  non-payment,  Political  Code,  sec.  4181. 

§  499.  If  money  is  deposited,  as  provided  ^n  the  two 
last  sections,  bail  may  be  given,  and  may  justify  upon 
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notice,  at  an  v  time  before  judgment ;  and  on  the  filing  of 
the  undertaking  and  justi^cation  with  the  clerk,  the 
money  deposited  must  be  refunded  to  the  defendant. 

§  500.  Where  money  has  been  deposited,  if  it  remain 
on  deposit  at  the  time  of  the  recovery  of  a  judgment  in 
favor  of  the  plaintiff,  the  clerk  must,  under  the  direction 
of  the  court,  apply  the  same  in  satiisf action  thereof,  and 
after  satisfying  the  judgment,  refund  the  surplus,  if  any, 
to  the  defendant.  If  the  judgment  is  in  favor  of  the  de- 
fendant, the 'clerk  must<.  under  like  direction  of  the  court, 
refund  to  him  the  whole  sum  deposited  and  remaining 
unapplied. 

§  501.  If,  after  bein^  arrested,  the  defendant  escape  or 
is  rescued,  the  sheriff* is  liable  as  bail;  but  he  may  dis- 
charge himself  from  such  liability  by  the  giving  bail  at 
any  time  before  judgment. 

§  502.  If  a  judgment  is  recovered  against  the  sheriff, 
upon  his  liability  as  bail,  and  an  execution  thereon  is 
returned  unsatisfied  in  whole  or  in  part,  the  same  pro- 
ceedings may  be  had  on  his  official  bond  for  the  recovery 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  delin- 
quency. 

§  503.  A  defendant  arrested  may,  at  any  time  before 
the  trial  of  the  action,  or  if  there  be  no  trial,  before  the 
entry  of  judgment,  apply  to  the  judge  who  made  the 
order,  or  the  court  in  which  the  action  is  pending,  upon 
reasonable  notice,  to  vacate  the  order  of  arrest  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made 
upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiffs  may  oppose  the  same  by  affida- 
vits or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made.    [In  effect  July  Ist,  1874.] 

Defendant's  vndrer—e  CaL  57. 

Motion  to  vacate  arrest— 1  Cal.  847;  8  Cal.  378. 

§  504.  If,  upon  such  application,  it  appears  that  there 
was  not  sufficient  cause  for  the  arrest,  the  order  must 
be  Vacated;  or  if  it  appears  that  the  bail  was  fixed  too 
high,  the  amount  must  be  reduced. 

Diflcharge— no  rearrest  after,  2  Gal.  609. 
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CHAPTER  n. 
CLAIM   Airo   DBLIVERT  OF   PERSONAI. 


S  509.  DeliveiY  of  personal  property,  when  it  may  be  claimed. 

S  510.  Affidavit  and  its  requisites. 

S  611.  Beqolsition  to  sheriff  to  take  and  deliyer  the  property. 

S  512.  Security  on  the  part  of  the  plalntiiE  and  proceedings  In  serving 

the  order. 
S  513.  Exception  to  sureties  and  proceedings  thereon,  or  on  faUure  to 

except. 
S  514.  Defendant,  when  entitled  to  redelivery. 
~  515.  JnstifLcation  of  def endimt's  sureties. 

516.  Qualiikcation  of  sureties. 

517.  noperty,  how  taken,  when  concealed  in  tmilding  or  inclosore. 

518.  Property,  how  kept. 

519.  Claun  of  property  by  third  person. 

I  520.  notice  and  amdavit,  when  and  where  to  be  filed. 
i  521.  Actions  on  undertaking. 

§  509.  The  plaintiff  in  an  action  to  recover  the  posses- 
sion of  personal  property  may,  at  the  time  of  issuins  the 
Bomnions,  or  at  any  time  beiore  answer,  claim  the  deliv- 
ery of  such  property  to  him,  as  provided  in  this  chapter. 

Recovery  of  possession— of  personalty.  Code  remedy  for,  27  GaL 
465;  38  GaL  583;  53  GaL  433. 

Claim  and  delivery—optional,  38  Gifl.  683;  generaUy,  3  GaL  480;  11 
CaL262;  14  GaL 410;  22Gal.l39;  27CaL451;  28GaLe05;  34GaL646;36 
GaL  110;  88  GaL  507, 583. 

§  510.  Where  a  delivery  is  claimed,  an  affidavit  must 
be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant; 

3.  The  alleged  cause  of  the  detention  thereof,  accord- 
ing to  his  best  knowledge,  information,  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff,  or 
if  so  seized,  that  it  is  by  statute  exempt  from  such  seizure. 

5.  The  actual  value  of  the  property. 

Jnstices'  conrts-fiec.  510  et  teq,;  made  applicable  to,  sec.  870. 
Subdivision  5.  Yalne— Incorrectly  stated  in  affidavit,  sec.  473. 
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§  511.  The  plaintiff  or  hid  attorney  may,  thereupon, 
by  an  indorsement  in  writing  upon  the  affidavit,  require 
the  sheriff  of  the  county  where  the  property  claimed  may 
be,  to  take  the  same  from  the  defendant. 

Indorsement— 3  Cal.  469. 

§  512.  Upon  a  receipt  of  the  affidavit  and  notice,  with 
a  written  undertaking,  executed  by  two  or  more  sufficient 
sureties,  approved  by  the  sheriff,  to  the  effect  that  they 
are  bound  to  the  defendant  in  double  the  value  of  the 
property,  as  stated  in  the  affidavit  for  the  prosecution  of 
the  action,  for  the  return  of  the  property  to  the  defend- 
ants, if  return  thereof  be  adjudged,  and  tor  the  payment 
to  him  of  such  sum  as  may,  from  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  must  forthwith  take  the 
property  described  in  the  affidavit,  if  it  be  in  the  pNOSses- 
sion  of  the  defendant  or  his  agent,  and  retain  it  in  bis 
custody.  He  must,  without  delay,  serve  on  the  defend- 
ant a  copy  of  the  affidavit,  notice,  and  undertaking,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found, 
or  to  his  agent  from  whose  possession  the  property  is 
taken,  or, if  neither  can  be  found,  by  leaving  tnem  at  the 
usual  place  of  abode  of  either,  with  some  person  of  suit- 
able age  and  discretion,  or  if  neither  have  any  known 
Slace  of  abode,  by  putting  them  in  the  nearest  post-offiqe, 
irected  to  the  defendant. 

Seizure  of  property— S  Cal.  113;  24  Gal.  147. 

Undertaking— llabiUty  on,  4  Gal.  114;  7  Gal.  390;  8  GaL  448;  21  Cal. 
280;  49  Cal.  302:  title  not  affected  by,  11  Gal.  277:  return  acljaclged,8ec8. 
627, 667:  dismissal  discbarges,  sec.  6B1,  subd.  1. 

SherifTs  dnties— Political  Code,  sees.  4185, 4188,  and  generally,  sees. 
4175^193. 

Value— incorrectly  stated  In  affldaylt,  sec.  473. 

§  513.  The  defendant  may,  within  two  days  after  the 
service  of  a  copy  of  the  affidavit  and  undertaking,  give 
notice  to  the  sheriff  that  he  ezcei)ts  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived 
all  objection  to  them.  When  the  defendant  excepts,  the 
sureties  must  justify  on  notice  in  like  manner  as  upon 
bail  on  arrest;  and  the  sheriff  is  responsible  for  the  suffi- 
ciency of  the  sureties  until  the  objection  to  them  is  either 
waived  or  until  they  justify.  If  the  defendant  except  to 
the  sureties,  he  cannot  reclaim  the  property  as  provided 
in  the  next  section. 

Jnttiflcation  of  suretieg- 10  Cal.  189. 

§  514.  At  any  time  before  the  delivery  of  the  property 
to  tliA  plaintiff,  the  defendant  may,  if  he  do  not  except  to 
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the  sureties  of  the  plaintiff,  require  the  return  thereof, 
upon  giving  to  the  sheriff  a  written  undertaking,  executed 
by  t?wo*or  more  sufficient  sureties,  to  the  effect  that  they 
are  bound  in  double  the  value  of  the  property,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recov- 
ered, against  the  defendant.  If  a  return  of  the  property 
be  not  so  required  within  five  days  after  the  taking  and 
service  of  notice  to  the  defendant,  it  must  be  delivered  to 
the  plaintiff,  except  as  provided  in  section  519. 

Defendant's  Boreties— liability  of,  7  Gal.  568;  also  compare  sec.  512n; 
and  as  to  undertakings  generally,  see  sec.  941;  qualifications  of  sure- 
ties, sec.  1057. 

§  515.  The  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  or  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk,  in  the  same 
manner  as  upon  bail  on  arrest;  and  upon  such  justifica- 
tion the  sheriff  must  deliver  the  property  to  the  defend- 
ant. The  sheriff  is  responsible  for  the  defendant's  sure- 
ties until  they  justify,  or  until  the  justification  is  com- 
pleted or  waived,  and  may  retain  the  property  until  that 
time;  if  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  must  deliver  the  property 
to  the  plamtiff. 

See  sec.  613». 

§  516.  The  qualification  of  sureties  must  be  such  as 
are  prescribed  by  this  Code,  in  respect  to  baU  upon  an 
order  of  arrest. 

Sureties— quallflcations  of,  sec.  1057. 

§  517.  If  the  property  or  any  part  thereof  be  concealed 
in  a  building  or  mclosure,  the  sheriff  must  publicly  de- 
mand its  delivery;  if  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the 
property- into  his  possession:  and,  if  necessary,  he  may 
calf  to  his  aid  the  power  of  his  county. 

For  tbls  and  remaining  sections,  see  Shesiff's  Duties,  sec.  612n. 

§  518.  When  the  sheriff  has  taken  property,  as  in  this 
chapter  provided,  he  must  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his 
fees  for  taking  and  his  necessary  expenses  for  keeping 
the  same. 

§  519.  If  the  property  taken  be  claimed  by  any  other 
person  than  the  defendant  or  his  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  posses- 
Cons  Crv.  pboo.— le. 
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sion  thereof,  stating  the  grotmds  of  such  title  or  rig^ht, 
and  serve  the  same  upon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property  or  deliver  it  to  the  plaintiff, 
unless  the  plaintiff  on  demand  of  him  or  his  agent,  in- 
demnify the  sheriff  against  such  claim,  by  an  undertak- 
ing, by  two  sufficient  sureties;  and  no  claim  to  such  prop- 
erty by  any  other  person  than  the  defendant  or  his  agent 
is  valia  against  the  sheriff  unless  so  made. 

J  520.  The  sheriffmustfllethenotice,  undertaking,  and 
davit,  with  his  proceedings  thereon,  with  the  clerk  of 
the  court  in  which  the  action  is  pending,  within  twenty 
days  after  taking  the  property  mentioned  therein. 

§  521  of  said  Code  is  repealed.  [In  effect  July  l8t»  1874.] 
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INJUNCTION. 

Sfi2S.  liajimctlon,  wliat  it  is  and  who  may  grant  it. 
088.  'when  it  may  be  granted, 
ae?.  At  what  time  it  may  be  granted,  and  what  is  required  to  ob- 
tain it. 
i828.  Injunction  after  answer. 
029.  Security  npon  injunction. 
530.  Order  to  show  cause  why  injunction  should  not  be  granted. 
S  531.  Injunction  to  suspend  business  of  a  corp(»ation,  now  and  by 
whom  granted. 

532.  Motion  to  vacate  or  modify  injunction. 

533.  When  to  be  vacated  or  modified. 


I 


§  525.  An  injunction  is  a  writ  or  order  reqairing  a  per- 
son to  refrain  from  a  particular  act.  It  may  be  granted 
by  the  court  in  which  tne  action  is  brought,  or  by  a  judge 
thereof;  and  when  made  by  a  judge,  it  may  be  enforced 
as  an  order  of  the  court.    [In  effect,  March  9th,  1880.] 

Injunction  generally— form  of,  10  Gal.  347 :  definition,  see  Wbit,  sec. 
51»,  and  Obdbb,  sec.  1003:  scope  and  function  of,  sec.  526»:  kinds  of, 
see  it\fra:  receiver  at  same  time,  28  CaL  577,  sec.  064:  disobedience  to, 
is  contempt,  sees.  1209, 1210:  limitations,  how  affected  by,  sec.  356:  pro* 
ceedings  to  obtain,  sees.  527  to  531 :  vacating  or  modifying,  sees.  582, 533. 

Injunction,  kinds  of— provisional  or  preliminary,  also  caUed  tem< 
porary,  sec.  525  et  $eq.,  sec.  526,  subds.  2  and  3,  including  interim  injunc- 
uwi,  sec.  530fi:  permanent  or  final,  (including  limited  and  popetual) 
sec.  526,  subd.  1. 

OonrtB  and  judges— power  to  grant  injunction,  on  any  day,  sees.  76, 

134:  at  chambers,  see.  166;  court  commlssicMierB  not  empowered  to 
issue,  sec.  2S9,  subd.  1. 

County  judge— auxiliary  power  of,  before  amdt.  1880, 6  Gal.  88. 449; 
12  CaL  441;  23  GaL  464;  27  Gal.  151. 

§  526.  An  injunction  may  be  granted  in  the  following 
iSEMes: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consist^  in  restraining  the  commission  or 
continuance  of  the  act  complained  (S,  either  for  a  limited 
period  or  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the  liti* 
gation  would  produce  waste,  great  or  irreparable  injury 
vo  the  plaintiff. 

3.  When  it  appears  during  the  litigation  that  the  defend- 
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§  537.  The  injuuctloii  may  be  graated  at  the  time  of 
tssiiingtheBammoDB  upon  the  complaint,  and  at  any  time 
afterward,  before  judgment,  npon  atftdaWta.  The  com- 
plaint in  the  one  case,  and  the  t^davits  In  the  other,  mnat 
show  satisfactorllf  tliat  snfBclent  grounds  exist  therefor. 
No  Injunction  can  be  granted  on  the  complaint  unless  it 
is  venfled.  When  granted  on  the  complaint,  a  copy  of  the 
compliant  and  verlEcaUon  attached  mnet  be  served  with 
the  injunction:  when  granted  apou  affidavit,  a  copy  of  the 
affidaTit  must  be  served  with  the  injunction. 

Ooaiplaliit— for  InjDiicClon,  S3  CaL  JBr  »  CaL  02;  U  CaL  3S1.  Ill: 
Terllleationof,iec.446:  preaentJng  In  adraofe  of  flUnff,  1!  CaLlin. 

AlSdATlta— upon,  U  Cal.  U. 

FnllmlnaiT  injunction— dlscretlouuT  poven  al  to,  H  CaL  lU;  U 

S«rTlE*-^no<la  of,  14  Cal.  IM:  br  aberlfl,  aea  SberUTi  Dntlea,  PoUU. 
cal  Code,  aaca.  WMUI:  otlur  DotiM  of  lajnncuon,  t  CaL  »7. 

3  S2fL  An  Injunction  cannot  he  allowed  »fter  the  de- 
fendant has  u)awei«d,  nnlesa  upon  notice,  or  npon  an 
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order  to  show  canse;  bnt  in  snob  ease  the  defendant  may 
be  restrained  until  the  decision  of  the  court  or  judge 
granting  or  refusing  the  injunction. 

fojanotiofi  after  «iMWier-6  Cal.  449;  22  Gal.  382;  9S  CaL  52. 

Restralaiag  order— see  Iittbbiic  IsjimoTiox,  sec.  590n. 

§  529.  On  granting  an  injunction,  the  court  or  judge 
must  require,  except  when  the  people  of  the  State,  a 
county,  or  municipal  corporation,  or  a  married  woman  in 
a  suit  against  her  husband,  is  a  party  plaintiff,  a  written 
undertaking  on  the  part  oi  the  plaintiff,  with  sufficient 
sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
pcurty  enjoined  such  damages,  not  exceeding  an  amount  to 
be  specified,  as  such  party  may  sustain  by  reason  of  the 
injunction,  if  the  court  iinally  decide  that  the  plaintiff 
was  not  entitled  thereto.  Within  five  days  after  tne  serv- 
ice of  the  injunction,  the  defendant  may  except  to  the 
sufficiency  ot  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them.  When 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the  de- 
fendant of  not  less  than  two  nor  more  than  live  days, 
must  justify  before  a  judge  or  county  clerk  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  justify, 
or  if  others  in  their  place  fail  to  justify  at  the  time  and 

Slace  appointed,  the  order  granting  an  injunction  shall  be 
issolved.    [In effect AprillSth,  1880.] 

TJxidettaidngB—Generany,  sec.  9ilni  returned  on  dismissal,  sec.  581, 
subd.  1.  Suretiesy  qaaUflcations  of,  sec.  1057;  justification  of,  sec.  495, 
also  sec.  259,  subd.  3. 

Undertaking  on  injunction— order  Inoperative  untU  given,  1  Cal. 
896;  12  Cal.  106:  liability  on,  4  Cal.  384;  10  Cal.  351 ;  13  Cal.  585,588;  15  Cal. 
11 :  18  Cal.  625;  28  Cal.  542 ;  37  Cal.  34 :  45  Cal.  302 :  Bustamente  v.  Stew- 
ut,  July  2d,  1880,  5.  Fac.  C.  L.  J.  502;  generally,  see  2  CaL  245;  8  CaL 
216;  6  Cal.  399;  25  Cal.  160. 

§  530.  If  the  court  or  judge  deem  it  proper  that  the  de- 
fendant, or  any  of  several  defendants,  should  be  heard 
before  granting  the  injunction,  an  order  may  be  made  re- 
quiring  cause  to  be  shown,  at  a  specliied  time  and  place, 
why  the  injunction  should  not  be  granted;  and  the  defend- 
ant may,  in  the  meantime,  be  restrained. 

Interim  injunction— tvtfrotn^n^  order,  period  of,  13  Cal.  585;  15  Cal. 
109:  bond,  see  1  CaL  397;  12  Cal.  106;  also,  see  generally,  18  Cal.  206. 

§  531.  An  injunction  to  suspend  the  general  and  ordi- 
nary business  of  a  corporation  cannot  be  granted  except 
by  the  court  or  a  judee  thereof;  nor  can  it  be  granted 
without  due  notice  of  the  application  therefor  to  the 
proper  officers  or  managing  agent  of  the  corporation,  ex- 
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cept  when  the  people  of  this  State  are  a  party  to  the  pro- 
ceeding. 
Oourts  ftnd  jadges—power  to  gnat  injunction,  see  sec.  62fi». 

f532. .  If  an  injunction  be  granted  without  notice,  the 
endant,  at  any  time  before  the  trial,  may  apply,  upon 
reasonable  notice  to  the  judge  who  granted  the  injunction, 
or  to  the  court  in  which  the  action  is  brought,  to  dissolve 
or  modify  the  same.  The  application  may  be  made  u^on 
the  complaint  and  the  affidavit  on  whicli  the  injunction 
was  granted,  or  upon  affidavit  on  the  part  of  the  defend- 
ant, with  or  without  the  answer.  If  the  application  be 
made  upon  affidavits  on  the  part  of  the  defendant,  bat 
not  otherwise,  the  plaintiff  may  oppose  the  same  by  affi- 
davits or  other  evidence,  in  admtion  to  those  on  which  the 
injunction  was  granted. 

DiMolntion,  generally— practice  on,  35  CaL  66:  on  appeal,  wb6n,4 
Cal.  70:  reyiving  order  on,  15  Gal.  88:  formerly  before  county  Judge,  23 
Cal.464;  and  see  sec.  525a:  without  notice,  when,  sec  937;  12  CaL  440: 
where  continuance  unnecessuy,  44  Gal.  185;  see,  also,  8  GaL  268;  9  CaL 
553;  12  Gal.  441 ;  22  Gal.  479;  29  CJal.  124. 

Dissolntion  on  complaint  and  answer— 6  Gal.  452;  23  GaL  82;  38 
Gal.  637;  39  Gal.  166;  42  Gal.  457;  45  Gal.  186;  52  GaL  277. 

Dissolving  on  affldavits-lS  GaL  116;  35  Gal.  52;  39  GaL  511;  44  CaL 
184;  49  Gal.  359;  Parrott  v.  Floyd,  AprU  17th,  1880. 

§  533.  If  upon  such  application  it  satisfactorily  appear 
that  there  is  not  sufficient  ground  for  the  injunction,  it 
must  be  dissolved;  or  if  it  satisfactorily  appear  that  the 
extent  of  the  injunction  is  too  great,  it  must  be  modified. 

See  sec.  6S2». 


\ 
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CHAPTER    IV. 
ATTACHMZSNT. 

Attskchment,  when  and  in  what  cases  may  tesae. 
Affidavit  for  attachment,  what  to  contain. 
Undertaking  on  attachment. 
Writ,  to  whom  directed  and  what  to  state. 
Shares  of  stock  and  debts  due  defendant,  how  attached  and  dis- 
posed of. 
How  real  and  personal  property  shall  be  attached. 
Attorney  to  elve  written  instructions  tosheriil  what  to  attach. 
§  544.  Garnishment,  when  garnishee  liable  to  plaintiff. 
%  545.  Citation  to  garnishee  to  appear  before  a  court  or  Judge. 
S  546,  Inventory,  now  made.    Party  refusing  to  give  memorandnm 

may  be  compelled  to  pay  costs. 
S  547.  Perishable  property,  how  sold.   Accounts  without  suit  to  be 

collected 
S  548.  Property  attached  may  be  sold  as  under  execution,  if  the  Inter- 
est of  the  parties  require. 
S  549.  "When  property  claimed  oy  a  third  party,  how  tried. 
I  550.  Ifplaintiff  obtains  judgment,  how  satisfied. 
S  551.  When  there  remains  a  balance  due,  how  collected. 
I  552.  When  suits  may  be  commenced  on  the  undertaking. 
I  553.  If  defendant  recover  judgment,  what  the  sheriff  is  to  deliver. 
S  554.  Proceedings  to  release  attachment,  before  whom  taken. 
S  555.  Attachment,  in  what  cases  it  may  be  released  and  upon  what 

terms. 
S  556.  When  a  motion  to  discharge  attachment  may  be  made,  imd  upon 

what  grounds. 
§  557.  When  motion  made  on  affidavit,  it  may  be  opposed  by  affidavit. 
I  558.  When  writ  must  be  discharged. 
I  559.  When  writ  to  be  returned. 

§  537.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  property 
of  the  defendant  attached,  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered,  unless  the  de- 
fendant give  security  to  pay  such  judgment,  as  in  this 
chapter  provided,  in  the  following  cases : 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  payable  in  this  State,  and  is  not  secured  by  any 
mort^tge  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  oriffinally  so  secured, 
such  security  has,  without  any  act  of  the  plaintiff,  or  the 
person  to  whom  the  security  was  given,  become  valueless; 

2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  Btate.  [In  effect 
Jnly  1st,  1874.] 
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Attachmenti  generally— ooziliarr  nature  of,  6  CaL  277:  ststntory 
strictness  as  to,  9  Gal.  282;  18  Cal.  155:  when  void,  13  Gal.  441;  18  CaL 
178:  42  Gal.  135:  release  by  plalntlfF,  effect  of,  32  GaL  574:  mallcions 
lasnance,  complaint  for,  50  Gal.  115:  and  see  Sharp  «•  Miller,  Karch 
i8th,1880:  death  dissolves,  29  Gal.  359;  47  Cal.  622;  50  Gal.  365,  367:  of 
partnership,  does  not  dissolve  it,  52  Gal.  650:  dissolution  generally, 
sees.  556n558  and  notes:  sheriff's  dnties,  sees.  540n,  542, 55u,  and  retom, 
sees.  546,  659:  levy,  sec.  542n:  af&davit,  sec.  538n;  and  see  sec.  557: 
bonds, sees. 539  and  note,540n.5l9»,SM  and  note:  garnishment,  sees. 
542,543-545:  further,  see  Davidson  v.  Dallas.  8  Cal.  227;  Ibid.  570;  14  CaL 
47;  21  Gal.  280;  23  Cal.  508;  35  CaL  199;  42  Gal.  529. 

Issuance,  time  for— 0  Gal.  538;  38  GaL  215. 

^operty  of  defendant— 16  GaL  399;  40  GaL  391. 

Preventing  levy  by  counter-bond— eee  sec.  540. 

SUBDiviBiON  1.  OontncX—ExpresM  or  implied,  not  applicable.  2  Cal. 
17;  28  Cal.  281;  33  Gal.  165:  must  be  indebtedness,  see  sec.  538.  subds.  1 
and  2;  52  CaL  502:  53  Gal.  304.  For  direct  payment  of  money,  33  CaL  165; 
SO  Gal.  606;  51  GaL  255.  Made  or  payable  tn  this  /State,  3  Gal.  206.  Lien 
as  security » 32  Cal.  55;  35  Gal.  202;  39  CaL  549;  45  Cal.  4. 

SUBDinsiON  2.  Contract— express  or  Implied,  see  n<^  to  suML  1. 
Rei^dence— see  Political  Code,  sec.  52. 

§  538.  The  clerk  of  tbe  court  must  issue  the  writ  of  at- 
tachment, upon  receiving  an  affidavit  by  or  on  behalf  of 
plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above 
all  legal  set-offs  or  counter-claims)  upon  a  contract,  ex- 
press or  implied,  for  the  direct  jgayment  of  money,  and 
that  such  contract  was  made  or  is  payable  in  this  State, 
and  that  the  payment  of  the  same  nas  not  been  secured 
by  any  mortgage  or  lien  upon  real  or  f|ersonaI  property, 
or  any  pledge  of  personal  property,  or,  if  originally  so  se- 
cured, that  such  security  has,  without  any  act  of  the 
plaintiff,  or  the  person  to  whom  the  security  was  given, 
become  valueless;  or 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above 
all  legal  set-offs  or  counter-claims)  and  that  the  defendant 
is  a  non-resident  of  the  State;  and 

3.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant.    [In  effect  July  1st,  1874.] 

Duty  of  clerk— see  Political  Code,  sec.  1032;  25  CaL  202;  36  Gal.  210. 

Affidavit,  requisites  of— 4  GaL  195;  88  Cal. 215;  41  CaL  118:  also,  as  to 
section  generally,  see  7  Cal.  352;  8  CaL  260;  13  Cal.  434;  18  Cal.  152:  35 
Gal.  199;  41  Gal.  117 : "  or  if  originally  so  secured,"  construction,  Walkie 
9.  Cohn,  February  Z7th,  1880. 

§  539.  Before  issuing  the  writ  the  clerk  mnst  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  in  a  soia 
not  less  than  two  hundred  dollars,  and  not  exceeding  the. 
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amooiit  claimed  by  the  plaintiff,  with  sufficient  sureties, 
to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de« 
f endant  and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking.  Within  five  days  after  senrice  of  the  sum- 
mons in  the  action,  the  defendant  may  except  to  the  suifi- 
ciency  of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed 
to  have  waived  all  objections  to  them.  When  excepted 
to,  the  plaintiff's  sureties,  upon  notice  to  the  defendant 
of  not  less  than  two  nor  more  than  five  days,  must  justify 
before  a  judge  or  county  clerk  in  the  same  manner  as 
upon  bail  on  arrest,  and  upon  failure  to  justify,  or  if  others 
in  their  place  fail  to  justify,  at  the  time  and  place  ap- 
pointed, the  clerk'  or  judge  shall  issue  an  order  vacating 
the  writ  of  attachment.  [In  effect  March  30th,  1874.  See 
decision  of  Supreme  Court.] 

Undertaking,  generaUy-Hsecs.  299,  snM.  3;  581»  snbd.  1;  941n. 

SwretieB-^jastiflcatlon  of,  sec.  490;  qnaUflcatlops  of,  sec.  1057. 

VndertaUng  on  attachments-form  of,  7  Gal.  514;  44  Cal.  168:  when 
TOid,  2  Gal.  251 ;  damages  on.  1  Gal.  410;  extent  of  amity's  liability  on, 
49  Cal.  854;  repealed  enactment  of  1874,  see  Goodwin  o.  Buckley, 
March  nth,  1880. 

§  540.  The  writ  must  be  directed  to  the  sheriff  of  any 
county  in  which  property  of  such  defendant  may  be,  &nd 
must  require  him  to  attach  and  safely  keep  all  the  prop- 
erty of  such  defendant  within  his  county  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  the  amount  of  which 
must  be  stated  in  conformity  with  the  complaint,  unless 
the  defendant  give  him  security  by  the  undertaking  of  at 
least  two  sufficient  sureties,  in  an  amount  sufficient  to 
satisfy  such  demand,  besides  costs,  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been  or  is  about 
to  be  attach^;  in  which  case,  to  take  such  undertaking. 
Several  writs  may  be  issued  at  the  same  time  to  the  sher- 
iffs of  different  counties. 

Writ,  generally— sec.  51i». 

Shariff,  dvties  of— exciued  only  by  written  directions,  Polltiod 
Code,  sec.  4185;  12  Oal.  589;  when  released  by  stipulation,  53  Gal.  8; 
when  must  show  process.  Political  Code,  sec.  4188. 

Ezemptioiui  from  exeontion— sec.  ABO. 

Undertaking  to  prevent  attachment— form  of  eoimteM>ond,  29 
CaL  199;  Utt>Ility  of  snreUes.  sec.  941n:  17  GaL  488;  29  CaL  194:  com- 
plabit  on  coanter-bond,  52  CaL  504;  bond  for  release  after  appearance, 
sec.  068. 

§  541.  The  lights  or  shares  which  the  defendant  may 
have  in  tho  stock  of  any  cori>oration  or  company,  to* 
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S ether  with  the  interest  and  profit  thereon,  and  all  debts 
ne  such  defendant,  and  all  other  proi>erty  in  this  State 
of  such  defendant  not  exempt  from  execution,  may  be 
attached,  and  if  judgment  be  recovered,  be  sold  to  satisfy 
the  judgment  and  execution. 
Stocks  or  shares— bow  attached,  see.  542,  saM.  4. 
Debts  and  credits,  etc.— how  attached,  sec.  642,  subd.  5. 
Qamlshxnent  generally— sees.  543-M5. 

§  542.  The  sheriff  to  whom  the  writ  is  directed  and 
delivered  must  execute  the  same  without  delay,  and  if 
the  undertaking  mentioned  in  section  five  hundred  and 
forty  be  not  given,  as  follows : 

1.  Beal  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached 
by  fihng  with  the  recorder  of  the  county  a  copy  of 
the  writ,  together  with  a  description  of  the  property 
attached  and  a  notice  that  it  is  attached,  and  by  leaving 
a  similar  copy  of  the  writ,  description,  and  notice  with 
an  occupant  of  the  property,  if  there  is  one;  if  not^  then 
by  posting  the  same  in  a  conspicuous  place  on  the  prop- 
erty attached. 

2.  Keal  property,  or  any  interest  therein,  belonging  to 
the  defendant,  and  held  by  an^  other  person,  or  standing 
on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached  by  filing  with  the  recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property  and  a  notice  that  such  real  property  and 
any  interest  of  the  defendant  therein,  held  by  or  standing 
in  the  name  of  such  other  person,  (naming  him)  are  at- 
tached, and  by  leaving  with  the  occupant,  if  any,  and 
with  such  other  person  or  his  agent,  if  known  and  within 
the  county,  or  at  the  residence  of  either,  if  within  the 
county,  a  copy  of  the  writ,  with  a  similar  description  and 
notice.  If  there  is  no  occupant  of  the  property,  a  copy 
of  the  writ,  together  with  such  description  and  notice, 
must  be  posted  in  a  conspicuous  place  upon  the  property. 
The  recorder  must  index  such  attachment  when  filed,  m 
the  names  both  of  the  defendant  and  of  the  person  by 
whom  the  property  is  held,  or  in  whose  name  it  stands  on 
the  records. 

3.  Personal  property,  capable  of  manual  delivery,  must 
be  attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of 
any  corporation  or  company  must  be  attached  by  leaving 
with  the  president  or  other  head  of  the  same,  or  the  sec- 
retary, cashier,  or  other  managing  agent  thereof,  a  copy 
of  the  writ»  and  a  notice  stating  that  the  stock  or  interest- 
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of  the  defendant  is  attached,  in  pnisuance  of  snch  writ. 
5.  Debts  and  credits,  and  other  personal  property,  not 
capable  of  manual  delivery,  must  be  attached  by  leaving 
with  the  person  owning  bucq  debts,  or  having  in  his  pos- 
session or  under  his  control  such  credits  and  other  per- 
sonal property,  or  with  his  agent,  a  copy  of  the  writ  and 
a  notice  that  the  debts  owing  by  him  to  the  defendant,  or 
the  credits  and  other  personal  property  in  his  possession 
or  under  his  control,  belonging  to  the  defendant,  are 
attached  in  pursuance  of  such  writ. 

Isevj  of  attachment— iSft«r(2r<  duties  at  to,  THiitiiey  v.  Bntteirfleld,  13 
Cal.  335;  19  Cal.  41;  25  Cal.  206;  29  Cal.  312.  Exeemve,  mast  not  be,  40 
Cal.  406.  Conduct  validating,  14  Cal.  50.  Onjoint  property,  compare  10 
Cal.  378.  Fartnershipg,  as  to,  8  Gal.  540:  13  CaL  GX;  ^  CaL  194;  23  CaL 
500;  and  compare  12  Cal.  196;  43  Cal.  119. 

SunnnnsiOK  1.  Real  property  in  defendant's  name— 8  CaL  25; 
11  Cal.  247 ;  19  Cal.  45;  43  Cal.  206,  SH. 

SuBDivisiOK  2.  Other  real  property— Z«ria5le  interest,  22  CaL  645; 
36  Cal.  313;  45  CaL  1^. 

SUBDrvisiON  3.  Personal  property,  mannaUy  removable— Ji« 
tachment  lien,  officer's,  Civil  Code,  sec.  3057;  replevin,  does  not  fdlect, 
11  CaL  262.  Leviable  interest,  In  pledgedproperty,  see  subd.  5 ;  in  mort- 

gged  property,  Civil  Code,  sees.  29^2970;  In  crops,  17  CaL  541 ;  of  co- 
nsult, 61  CaL  609:  of  lessee,  52  CaL  319.  Custody  under  levy,  7  CaL 
549;  12  Cal.  412;  25  Cal.  556;  Bogers  v.  GUlmore,51  CaL  309.  Fraudulent 
trmsfers,  Civil  Code,  sees.  1227, 3431, 3432, 8439-42. 

SuBDivisioir  4.  Stocks,  shares,  etc.,  garnishment  of— 5  CaL  186; 
7  CaL  162;  9  Cal.  78;  agent  of  corporation,  service  on,  38  CaL  153. 

SUBnivisioir  5.  Debts  and  credits,  garnishment  of— debt,  wbat 
is.  3  CaL  363;  8  CaL  540;  9  Cal.  24;  action  of  debt  as  test,  11  Cal.  842:  34 
CaL  81:  35  CaL  386:  and  compare  34  Cal.  293:  too  soon,  10  Cal.  339:  too 
late,  12  CaL  92;  15  Cal.  38;  and  compare  18  Cal.  438:  sheriff's  function,  1 
CaL  104;  49  Cal  658:  as  to  pledge,  see  Treadwell  v.  Davis,  34  CaL  607. 

§  543.  Upon  receiving  information  in  writing  from 
the  plaintiff  or  his  attorney,  that  any  person  has  in  his 
possession  or  tmder  his  control  any  credits  or  other  i>er- 
sonal  property  belonging  to  the  defendant,  or  is  owing 
any  debt  to  the  defendant,  the  sheriff  must  serve  upon 
such  person  a  copy  of  the  writ  and  a  notice  that  such 
credits,  or  other  property,  or  debts,  as  the  case  may  be, 
are  attached,  in  pursuance  of  such  wtit. 
SherifT,  duties  of— see  sec.  540f». 

*  §  544.  All  persons  having  in  their  possession  or  under 
their  control  any  credits  or  othes  personal  property  be- 
longing to  the  defendant,  or  owing  any  debts  to  the 
defendant,  at  the  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice,  as  provided  in  the  last  two  sections, 
diall  be,  unless  such  proi>erty  be  delivered  up  or  trans- 
ferred, or  such  debts  oe  paid  to  the  sheriff,  liable  to  the 
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Slahitiff  for  the  amoiint  of  such  credits,  property,  or 
ebts,  until  the  attaciiment  be  discharged,  or  any  judg- 
ment recovered  by  him  be  satisfied. 

Oamidiment,  eAct  of-8  CM.  640;  9 CaL  269;  18  CaL  164;  21  GaL  122; 
23Cal.667;  also, see 2 CaL 83;  5Cal.ll8,2M;  11  Cal.  342;  34  GaL  601;  35 
Cal.  878,802. 

SiflAilar  proriaion  a«  to  eiEecntion— eec  716. 

§  545.  Any  person  owing  debts  to  the  defendant,  or 
haying  in  his  possession  or  under  his  control  any  credits 
or  other  personal  property  belonging  to  the  defendant, 
may  be  required  to  attend  before  the  court  or  judge,  or  a 
referee  appointed  by  the  court  or  judge,  and  be  examined 
on  o^th  respecting  the  same.  The  defendant  may  also  be 
required  to  attend,  for  the  purpose  of  giving  information 
respecting  his  property,  and  may  be  examined  on  oath. 
The  court  or  judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  be  de- 
livered to  the  sheriff  on  such  terms  as  may  be  just,  having 
reference  to  any  liens  thereon  or  claims  against  the 
c&me,  and  a  memorandum  to  be  given  of  all  other  per- 
sonal properiy,  containing  the  amount  and  description 
thereof. 

Garnishee— order  for  ezamlnation  of,  9  CaL  262;  examtnation  of,  4 
Cal.  409;  discharge  of,  3  Cal.  253;  answer  of,  5  Cal.  118;  liability  of,  6 
Cal.  16;  11  Cal.  8^. 

Defendant— scope  of  examination  of,  51  CaL  316. 

Oompare— proceedings  supplementary  to  execution,  sees.  714-721. 

§  546.  The  sheriff  must  make  a  full  Inventory  of  the 
propert V  attached,  and  return  the  same  with  the  writ.  To 
enable  him  to  make  such  return  as  to  debts  and  credits 
attached,  he  must  request,  at  the  time  of  service,  the 
party  owing  the  debt  or  having  the  credit  to  give  him  a 
memorandum,  stating  the  amount  and  description  of 
each;  and  if  such  memorandum  be  refused,  he  must  re- 
turn the  fact  of  refusal  with  the  writ.  The  party  refusing 
to  give  the  memorandum  may  be  required  to  pay  the 
costs  of  any  proceedings  taken  for  the  purpose  of  obtain- 
ing information  resf^cting  the  amounts  and  description 
of  such  debt  or  credit. 

ShexiflfB  retam-5  Cal.  53;  6  Cal.  85;  8  CaL  21;  11  CaL  238;  43  ClO.  5n. 

Sheriff's  dnties— sec.  540n,  86  CaL  106. 

§  547.  If  any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  the  same  in  the  manner  in  which 
such  property  is  sold  on  execution.  The  proceeds  and 
other  property  attached  by  him  must  be  retained  by  him 
to  answer  any  judgment  that  may  be  recovered  in  the 
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action,  unless  sooner  subjected  to  execution  upon  another 
judgment,  recovered  previous  to  the  issuing  of  the  attach- 
ment. Debts  and  credits  attached  may  be  collected  by 
him,  if  the  same  can  be  done  without  suit.  The  sheriff's 
receipt  is  a  sufficient  dischaige  for  the  amount  paid. 
Sale  on  attachment— sec.  6l8i». 

J?  548.  "Whenever  property  has  been  taken  by  an 
officer  under  a  writ  of  attachment,  and  it  is  made  to  ap- 
pear satisfactorily  to  the  court  or  a  judge  thereof,  that 
the  interest  of  the  parties  to  the  action  will  be  subserved 
by  a  sale  thereof,  the  court  or  judge  may  order  sach  prop- 
erty to  be  sold  in  the  same  manner  as  property  is  sold 
under  an  execution,  and  the  proceeds  to  oe  deposited  in 
the  court,  to  abide  the  judgment  In  the  action.  Such 
order  can  be  made  only  upon  notice  to  the  adverse  party 
or  his  attorney,  in  case  such  party^  has  been  personally 
served  with  a  summons  in  the  action.  [In  effect  March 
9th,  1880.] 

Sale  on  attachment— 19  Cal.  297. 

§  549.  If  any  personal  property  attached  be  claimed 
by  a  third  person  as  his  property,  the  sheriff  may  sum- 
mon a  jury  of  six  men  to  try  the  validity  of  such  claim, 
and  such  proceedings  shall  be  had  thereon,  with  the  like 
effect,  as  in  case  of  a  claim  after  levy  upon  execution. 

Sheriff's  jmy— see  sec.  689;  8  Cal.  227. 

Indemnity  bond— 8  CaL  227;  34  CaL  629;  notice  to  sureties  on,  see. 
10S». 

§  550.  If  judgment  be  recovered  by  the  plaintiff,  the 
sheriff  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  defendant  or 
a  claimant  as  hereinbefore  provided,  or  subjected  to  exe- 
cution on  another  judgment,  recovered  previous  to  the 
issuing  of  the  attachment,  if  it  be  sufficient  for  that  pur- 
pose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  cred- 
its coUected  by  him,  or  so  much  as  shall  be  necessary  to 
satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 

have  been  issued  on  the  judgment,  he  must  sell  under  the 

execution  so  much  of  the  propertv,  real  or  personal,  as 

may  be  necessary  to  satisfy  the  balance,  if  enough  for 

that  purpose  remain  in  his  hands.    Notices  of  the  sales 

must  oe  given,  and  the  sales  conducted  as  in  other  cases 

of  sales  on  execution. 

Sheriff's  duties  ae  to  sale— sec.  640fi;  8  Cal.  670;  9  Cal.  538;  14  Cal. 
666;  25  CaL  542. 

CoDB  Crv.  PBOOv—IT. 
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Disposition  of  proceeds—Uablllty  of  officer.  Political  Code,  sec. 

4181;  6GaL196;  lOCal.486;  28CaL286:  creditor's  rlglits, 21  CaL  172;  and 
generally,  see  6  Cal.  376 ;  90  Cal.  114. 

Sales  on  ezecntion— sees.  69S-709. 

§  551.  If,  after  selling  all  the  i>roperty  attached  by 
him  remaining  in  his  handsj  and  applying  the  proceeds, 
together  with  the  proceeds  of  any  debts  or  credits  'col- 
lected by  him,  deducting  his  fees,  to  the  payment  of  the 
judgment,  any  balance  snail  remain  due,  the  sheriff  must 
proceed  to  collect  such  balance  as  upon  an  execution  in 
other  cases.  Whenever  the  judgment  shall  have  been 
paid,  the  sheriff,  upon  reasonable  demand,  must  deliver 
over  to  the  defendant  the  attached  property  remaining  in 
his  hands,  and  any  proceeds  of  the  property  attached  un- 
applied on  the  judgment. 

Snrplns— 7  Cal.  144;  and  see  sec.  54Qfi. 

Payment  of  jadgment— 45  CskL  616. 

§  552.  If  the  execution  be  returned  unsatisfied  in 
■whole  or  in  part,  the  plaintiff  may  prosecute  any  under- 
taking given  pursuant  to  section  Hve  hundred  and  forty, 
or  section  five  hundred  and  fifty-five,  or  he  may  proceed 
as  in  other  cases  upon  the  return  of  an  execution. 

Oonnter-bond  to  prevent  attachment— sec.  540n;  %  Cal.  377. 

Bond  for  release  after  appearance— sec.  555n. 

g  553.  If  the  defendant  recover  judgment  against  the 
plaintiff,  any  undertaking  received  in  the  iaction,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriff,  and 
all  the  property  attached  remaining  in  the  sheriff's  hands, 
must  be  delivered  to  the  defendant  or  his  agent ;  the  or- 
der of.  attachment  shall  be  discharged,  and  the  property 
released  therefrom. 

Attachment  dissolved— by  Judgment  for  defendant,  29  Cal.  316. 

§  554.  Whenever  the  defendafit  has  appeared  in  the 
action,  he  may,  upon  reasonable  notice  to  tne  plaintiff,  ap% 
ply  to  the  court  in  which  the  action  is  pending,  or  to  the 
judge  thereof,  for  an  order  to  discharge  the  attachment, 
whoUy  or  in  part ;  and  upon  the  execution  of  the  under- 
taking mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  the  attachment  any 
or  all  of  the  property  attacned;  and  all  <^f  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof, 
must  be  delivered  to  the  defendant,  upon  the  justification 
of  the  sureties  on  the  undertaking,  if  required  by  the 
plaintiff.    [In  effect  March  9th,  188071 

Appearance— sec.  1014. 

Bond  to  discharge  attachment— sec.  555n. 
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§  555.  Before  making  such  order,  the  court  or  judge 
must  require  an  undertaKiug  on  behalf  of  the  defendant, 
by.  at  least  two  sureties,  residents  and  freeholders,  or 
householders,  in  the  State,  to  the  effect  that  in  case  the 
plaintiff  recover  judgment  in  the  action,  defendant  will, 
on  demand,  redeliver  the  attached  property  so  released  to 
the  proper  oiScer,  to  be  applied  to  the  payment  of  the 
judgment,  or,  in  default  thereof,  that  the  defendant  and 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  full 
value  of  the  property  released.  The  court  or  judge  mak- 
ing such  order  may  nx  the  sum  for  which  the  undertaking 
must  be  executed,  and  if  necessary  in  fixing  such  sum  to 
know  the  value  of  the  property  released,  the  same  may 
be  appraised  bv  one  or  more  disinterested  persons,  to  be 
appointed  for  that  purpose.  The  sureties  may  be  required 
to  justify  before  tne  court  or  judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  without 
their  justification,  if  the  same  be  required.  [In  effect 
July  1st,  1874.1 
XJndertakingB,  generally— sees.  259,  subd.  3;  495;  581,  subd.  1;  941n, 

Undertaking  to  release  attachment— liability  of  sureties,  6  Gal.  651 ; 
9  CaL  501 ;  18  Gal.  S$9;  26  Cal.  535;  29  Gal.  194;  effect  of,  Harding  v.  Mi- 
near,  April  6th,  1880;  connter-bond  to  prevent  attachment,  sec.  540n. 

§  556.  The  defendant  may  also  at  any  time,  either  be- 
fore or  after  the  release  oi  the  attached  property,  or 
before  any  attachment  shall  have  been  actually  levied, 
apply  on  motion,  upon  reasonable  notice  to  the  plaintiff, 
to  the  court  in  which  the  action  is  brought,  or  to  a  judge 
thereof,  that  the  writ  of  attachment  be  discharged  on  the 
ground  that  the  same  was  improperly  or  Irregularly 
issued.    [In  effect  March  9th,  1880.] 

Diasolntion— points  of  irregularity  must  be  specifled,  10  Gal.  337; 
Incurable  informality  essential,  33  Gal.  168;  not  when  undertaking  is 
Bufflcient*  Goodwin  v.  Buckley,  March  11th,  1880. 

§  557.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  attachment  was  made. 

On  affidavits— compare  application  to  dissolve  injunction,  sec.  532. 

§  558.  If,  upon  such  application,  it -satisfactorily  ap- 
pears that  the  writ  of  attachment  was  improperly  or  ir- 
regularly Issued,  it  must  be  discharged. 

^  559.  The.  sheriff  must  return  the  writ  of  attachment 
with  the  summons,  if  issued  at  the  same  time;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certificate  of 
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his  proceedingB  indorsed  thereon  or  attached  thereto;  and 
whenever  an  order  has  been  made  discharging  or  releas- 
ing an  attachment  upon  real  property,  a  certined  copy  of 
such  order  may  be  filed  in  the  offices  of  the  coottty  re- 
corders in  which  the  notices  of  attachment  have  been 
filed,  and  be  indexed  in  like  manner.  [Approved  March 
3rd,  1876.] 

Sheriff's  dnties-Hsec.  540r. 

Sheriff's  retnm--sec.  946n. 

Kotices  of  attaohment  filed— sec.  542,  sahds.  1  and  2. 


10r  BB0EIV1SBS.  §  564 


CHAPTER  V. 


g  064.  Appointment  of  receiver. 

§  S65.  Appointment  of  receivers  npon  dlasoltitlon  of  corporation. 

»  566.  Who  sliainiot  he  appointed. 

S  567.  <teth  and  undertalung. 

§  668.  Powers  of  receivers. 

S  569.  Investment  of  f mids. 

§  564.  A  receiver  may  be  appointed  by  the  conrt  in 
which  an  action  is  pending,  or  by  the  judge  th^eof : 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  pur- 
chase of  property,  or  by  a  creditor  to  subject  any  proi)erty 
or  fund  to  his  claim,  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  whose  right  to 
or  interest  in  the  property  or  fund,  or  the  proceeds  thereof, 
is  probable,  and  where  it  is  shown  that  the  property  or 
fund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
jured ; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  gf  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the 
property  is  probably  insufficient  to  discharge  the  mort- 
gage debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  the  pendency  of 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  the 
judgment  debtor  refuses  to  apply  his  property  in  satisfac- 
tion of  the  judgment; 

6.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
has  forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  receivers  have  heretofore- 
been  appointed  by  the  usages  of  courts  of  equity. 

Bf»c«iT«r  gdneraUf— Appointment  of,  3  Cal.386;  custody  of,  8  Gal. 
540:  p  Cal.28.  Becent  leading  cases:  Prench  Bank  Case,  5d  GaL  495;. 
Baseman  v.  The  Superior  Gourt,  etc.,  Sfarcli  6th,  1880.  Further,  see 
5  Gal.  494;  8  CaL  906;  16  Gal.  146;  22  Gal.  191 ;  25  Gal.  11 ;  35  Cal.  476. 

Action,  when  pending— sec.  1049. 
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Power  of  judge— at  diaimbers,  sees.  166, 176;  of  conrt  commissioiier, 
sec.  259;  of  county  Judge,  as  to  receiveis,  before  Const.  1879,  see  13 
Cal.  689. 

SXTBDTViBiOTH  1.  Vendor,  creditor,  partner— as  to  last,  see  8  CaL 

Party  applying— {>3  Gal.  553. 

Danger  of  loss  or  injury— «ee  3  Cal.  386. 

SUBDIVISION  2.  Foreclosure— before  this  statute,  6  CaL  99. 

SiTBDiYisioirs  3  and  4.  After  judgment— 26  Cal.  447. 

SUBDivisioir  0.  Corporation—insolyent,  see  French  Bank  Case,  53 
Cal.  495;  dissolved,  see  sec.  565.  "* 

SUBDiYisioir  6.  Equity  usage— French  Bank  Case,  53  CaL  495; 
Bateman  v.  Superior  Court,  March  6th,  1880. 

§  565.  Upon  the  dissolution  of  any  corporation,  the 
Superior  Court  of  the  county  in  which  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of  bus- 
iness, on  application  of  any  creditor  of  the  corporation, 
or  of  any  stockholder  or  member  thereof,  may  appoint 
one  or  more  persons  to  be  receivers  or  trustees  of  the  cor- 
poration, to  take  charge  of  the  estate  and  effects  thereof, 
and  to  collect  the  debts  and  property  due  and  belonging 
to  the  corporation,  and  to  pay  the  outstanding  debts 
thereof,  and  to  divide  the  moneys  and  other  property  that 
shall  remain  over,  among  the  stockholders  or  members. 
[In  effect  March  9th,  18803 

Dissdlution— /nvo^un^ori^.  Civil  Code,  see  sees.  399,  400,  and  this 
Code,  sec.  802  et  aeq.    Voluntary,  sec.  1227  et  seq.,po8i. 

§  566.  Ko  party,  or  attorney,  or  person  interested  in  an 
action,  can  be  appointed  receiver  therein,  without  the 
written  consent  of  the  parties,  filed  with  the  clerk.  If  a 
receiver  be  appointed  upon  an  ex  parte  application,  the 
court,  before  makine  the  order,  may  require  from  the  ap- 
plicant an  undertaKlng  with  sufficient  sureties,  in  an 
amount  to  be  fixed  by  tne  court,  to  the  effect  that  the  ap- 
plicant will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receiver 
and  the  entry  by  him  upon  his  duties,  in  case  the  appli- 
cant shall  have  procured  such  appointment  wrongfully, 
maliciously,  or  without  sufficient  cause,  and  the  court 
may,  in  its  discretion,  at  any  time  after  said  appointment, 
require  an  additional  undertaking.    [In  effect  July  1st, 

Undertakings  generally— see  sec.  SSfin. 

§  567.  Before  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  them  faithfully,  and  with  one 
or  more  suretiesj  approved  by  the  court  or  judge,  execute 
an  undertaking  to  such  person,,  and  in  such  sum  as  the 
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court  or  judge  may  direct,  to  the  effect  that  he  will  falth- 
f  aUj  discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Bond  of  receirer— Political  Code,  sees.  981,  982,  and  sees.  947-086, 
generally. 

§  568.  The  receiver  has,  under  the  control  of  the  court, 
power  to  bring  and  defend  actions  in  his  own  name,  as 
receiver;  to  take  and  keep  possession  of  the  property,  to 
receive  rents,  collect  debts,  to  compound  for  and  com- 
promise the  same,  to  make  transfers,  and  generally  to  do 
such  acts  respecting  the  property*  as  the  court  may  au- 
thorize. 
'  Duties  of  reoeiver— 6  CaL  475;  15  CaL  207;  26  Cal.  448. 

§  569.  S\inds  in  the  hands  of  a  receiver  may  be  in- 
vest^ upon  interest,  by  order  of  the  court;  but  no  such 
order  can  be  made,  except  upon  the  consent  of  all  the 
psurties  to  the  action. 
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CHAPTEB  VI. 
DEPOSIT  IN  COURT. 

S  572.  Deposit  in  court. 

S  573.  Money  paid  to.  clerk  most  be  deposited  witb  eoxmty  treasnrer. 

§  574.  Manner  of  enforcing  the  order. 

• 

§  572.  When  it  is  admitted  by  the  pleading,  or  shown 
upon  the  examination  of  a  party,  that  he  has  in  his  pos-' 
session,  or  under  his  control,  any  mone^r  or  other  tmng 
capable  of  delivery,  which,  being  the  subject  of  litigation, 
is  held  by  him  as  trustee  for  anot-her  party,  or  which  be- 
longs or  is  due  to  another  party,  the  court  may  order  the 
same,  upon  motion,  to  be  deposited  in  court  or  delivered 
to  such  party,  upon  such  conditions  as  may  be  just,  sub- 
ject to  the  further  direction  of  the  court. 
Money— must  be  in  party's  possession,  51  Cal.  442. 

§  573.  If  the  money  is  deposited  in  court,  it  must  be 
paid  to  the  clerk,  who  must  deposit  it  with  the  connty 
treasurer,  by  him  to  be  held  subject  to  the  order  of  the 
court.  For  the  safe  keeping  of  the  money  deposited  "with 
him  the  treasurer  is  liable  on  his  official  Dond. 

Deposit  w^th  olerk— sec.  2104. 

Money  in  treasorer's  hands— liable  to  taxation«  90  CaL  842. 

§  574.  Whenever,  in  the  exercise  of  its  authority,  a 
court  has  ordered  the  deposit  or  delivery  of  mone^  or 
other  thing,  and  the  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience,  may  make  an  order  requiring 
the  sherin  to  take  the  money  or  thing  and  deposit  or  de- 
liver it  in  conformity  with  the  direction  of  the  court. 

Pnniahing  the  disobedience— contempt,  sec.  1209;  51  CaL  442. 

Sheriflfa  dntiei— as  to  ol&cial  moneys,  Political  Code,  sec.  4181. 


TITLE  VnL 

Of  the  Trial  and  Judgment  in  CiTil  Ac- 
tions. 

Chap.    L  Judgment  in  general. 

n.  Judgment  upon  failure  to  answer. 

TTT.  Issues— the  modes  of  trial  and  postponements. 

IV.  Trial  by  jury. 

V.  Trial  by  tlie  Court. 

VL  Of  references  and  trials  by  referees. 

"VII.  ProviBions  relating  to  trials  in  general. 

viii.  The  manner  of  giving  and  entering  judgment. 

[201] 
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CHAPTER  I. 
JUDGMENT  IN  GXSNERAIa. 

§  5T7.  Judgment  defined. 

S  578.  Judgment  may  be  for  or  against  one  of  the  parties. 

S  579*  Judgment  may  be  against  one  party  and  action  proceed  as  to 

others. 
S  580.  The  relief  to  be  awarded  to  the  plaintiff. 
§  581.  Action  may  be  dismissed  or  nonsuit  entered. 
§  582.  All  other  judgments  are  on  the  merits. 

§  577.  A  judgment  is  the  iinal  deiermination  of  the 
rights  of  the  parties  iii  an  action  or  proceeding. 

Judgment— confession  by,  sec.  1132;  default  by,  sec.  585;  demurrer 
on,  sec.  636;  estoppel  as  to,  sec.  li)08;  generally^  66in;  nonsuit,  of,  see. 
581 ;  pleadings,  on,  sec.  582;  oh  trial  by  court,  sec.  633;  on  trial  byjmy, 
sec.  664.  See  also,  1  Gal.  134 ;  9  Gal.  173 ;  12  Gal.  467 ;  14  Gal.  11  / ;  18  CaL  625; 
21  Gal.  151;  27  Gal.  228;  31  Gal.  273;  83  Gal.  474;  34  Gal.  391;  35  CaL  550;  36 
Gal.  230;  37  Gal.  282, 437,  458;  39  Gal.  639;  46  Gal.  208. 

§  578.  Judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintins,  and  for  or  against  one  or  more 
of  several  defendants;  and  it  may,  when  the  justice  of 
the  case  requires  it,  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

Parties  to  judgments-adding  and  striking  out,  sees.  389, 473n;  ser- 
vice on  less  than  all,  sees.  388, 414;  Joint  defendants,  sees.  383, 989. 

Judgments  for  or  against  some— liability  of  part,  1  Gal.  197;  6  CaL 
176;  18  Gal.  400,402;  39  Gal.  95,412:  waiver  as  to  joinder,  sec.  434, 8  Gal.  514; 
21  Gal.  635;  42  Gal.  335;  47  Gal.  221;  and  as  to  trespass,  apportioning 
damages,  etc.,  see  7  Gal.  152;  8  Gal.  514;  49  Gal.  155;  McGool  v.  Mahoney, 
Apriieth,  1880:  nonsuit  as  to  some  parties,  sec.  58ln. 

§  579.  In  an  action  against  several  defendants,  the 

court  may,  in  its  discretion,  render  judgment  against  one 

or  more  of  them,  leaving  the  action  to  proceed  against  the 

others,  whenever  a  several  judgment  is  proper. 

Parties  to  judgments— sec.  578n. 

Defendants  not  served— no  judgment  against,  2  CaL  89;  10  Cal.511: 
Diggins  V.  Keay,  April  7th,  1880.  See  also,  Sbvekal  Judgment,  and 
•FoiNT  Dbbto&s,  tn/ros  and  compare  sec.  414. 

Joint  debtors— proceedings  against,  sec.  969,  and  see  Sevxbai. 
JUDCUiENT,  infra. 

Several  judgment— when  proper:  Several  liability,  y^here,  though 

defendants  joined,  sec.  383:  1  Gal.  191, 470.  Joint  and  several  liability, 
where,  0  Gal.  286 ;  29  Gal.  429.  Joint  liability,  where,  against  those  served 
only,  see  18  Gal.  399, 402 ;  39  Gal.  95;  50  Gal.  530*.  Partners,  against,  see  2 
CaL  89;  18  Gal.  397;  51  Gal.  184.   Ejectment,  in,  18  Gal.  219:  28  Gal.  26. 


manded  In  hla  complaint;  but  in  any  other  caae,  the  cc 

may  gnmt  him  any  lelief  consistent  with  the  case  made 
by  the  complaint  and  embraced  withiu  tha  issue. 
BXTEHT    OF    BELIEF. 

Ds&nli,  jadgment  by— demand  of  complBlni  llmlu  relief,  IL  CaL 
191  a>  Cal.  Bl.eM;  M  CaL  eu;  27  CaL  KB;  M  C»L  IM;  34  CaL  79:  but 
Jodgment  beyond,  not  void,  3d  CaL  Uli  llCal.£6iL 

Jadgmeni  irhere  lawtt—Bclii/  confintdbB  complalal.  1  CaL  179)  I 
Cal.IH;  2eCBl.2»i;MCBl.W0i  M  CaL  IS). G37:  (11  Cal.  MO:  bnl  saklug 
t(KimncliTeUef,]unalea.4»Cid.S17:  verdict  conflnealudnnetiCS  Cat 
IK:  nrlkUu  oat  m^n  it  iralTer,  U  Oal.  133:  anrrdl^eoTerea  br 
eom^WntrHCaL1SijaC|g.lTliU<M.M.  AeH^  »ewnl  rmwMiU.  . 
In eiocM olinnr,  1  CaL I»t  lO ObL Ml  D Cal. ul;  l/SaL tN(& CaL* 
3M;nCd.linrWnuloB&aun«.n(^H:  addlnB  Intemt, »  CaL 
es:  dWerautfrom^MiKS^^tn:  ttCaLHl:  aDnrerHaldlng 

AfflimBtiTe--ln  iniwer,  see  ITev  MaTTiB,aec.  <37n. 
Antwer— Kbere.  and  wbeie  Done,  see  notes  as  toJrmajtart,  luprv. 
ATsnuenta-^DT,  see  nacet  aa  K>  JimauEHT,  fupra. 
OompeDUIOTT— ClTll  Code,  sec  K74. 

OoDiplal&t'-withln  and  beyond,  see  iial«s  as  to  JudOheSt,  lusra.- 
demand  of,  iu.  see  sec.  m.  subd.  3. 

»sH:.UT,subd.». 


Fiand,  Trnit,  etc.  under  Beliit  i: 
«lao.«Cal.M6:49'—  —  -' "-'  — 
3,SSl  t2CaLU6. 

f  ndcment,  tr 

Ii^al— see  principal  beads  nnderBEUBi'  m  PAHTiODi-aB  CABbb. 


i- 
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BnsigDiacaat,24CaLei;  liCaLna. 
wrattv.  Civil  Code.  seci.  MM.  3388,  3>i 
le,  tnca,  H2!,  3123;  te  CaL  M;  39^^  33 
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RELIBF  nr  FABTIOTTUkR  OASES. 

Aeconnting:— See  Fabtkxsship.   Account  stated— 0  CaL  360;  13 
Cal.  427.   Administrator— 38  Cal.  21 ;  50  CaL  456.   Breach  of  prozni«e 
of  marriage— Hanks  v.  Naglee,  Dec.  26th,  1879;  Bolgnieres  v.  BovUon, 
Feb.  7th,  1880.    Ootenant— see  EjBOTxiirT,  Beplevht,  Tbovss. 
42  Cal.  28:  49  Cal.  618.    Contract- implied:  waiver  of  tort,  43  Cal.  497: 
also,  see  CovsirAirT.   Oonvarsion- see  BBPLxynr  and  Tbovsb,  61 
Cal.  570;  52  Cal.  806;  Bider  v.  Edgar,  Feb.  6th,  1880:  Payne  v.  CUliott, 
March  18th,  1880 :  as  to  demand  in,  see  1  Cal.  160 ;  11  Cal.  308;  12  Cal. 485; 
22  CaL  164;  23  Cal.  360.    Corporations— CivU  Code»  sees.  857, 856;  5  CaL 
300;  37  Cal.  360, 541;  45  Cal.  680.    Ooyenant-51  CaL  227,  and  see  WaBt- 
BAifTY.    Deed— reforming,  Leonis  v.  LazzaroTich,  June  4th»  1880. 
Demand-6  CaL  81 ;  7  Cal.  422:  12  Cal.  479;  15  Cal.  11 :  33  Cal.  290;  36  Cal. 
165;  46  Cal.  538;  48  Cal.  150;  50  CaL  23;  51  Cal.  239:  andseeCoNVEKSiOzr. 
Divorce— 52  Cal.  383.   Ejectment— 3  Cal.  59;  4  Cal.  27;  9 Cal.  270;  12  Cal. 
403:  14  Cal.  465, 609:  15  Cal.  185,366;  21  CaL  609;  22  Cal.  148,  516,  615;  24 
Cal.  192. 488:  25  Cal.  440;  28  CaL  538;  31  CaL  487;  33  Cal.  339;  35  CaL  650; 
37  Cal.  620;  41  Cal.  53, 463;  42  Cal.  28, 331, 654:  44  Cal.  36, 386:  45  Cal.  173. 
236;  47  CaL  168.481;  48  Cal.  26;  49  CaL  472,655;  50  Cal.  200, 310;  Bakers- 
field  T.  H.  A.  V.  Chester,  June  Ist.  1880.  Fiztnres— 51  Cal.  47.  Franchise 
—2  Cal.  243 :  7  Cal.  128.    Fraud— 25  CaL  559 ;  89  Cal.  385 ;  53  Cal.  296;  Payne 
V.  EUiott,  march  18th.  1880.   Indemnity— 28  Cal.  563.   Injury— 32  CaL 
102;  52  Cal.  142.   Judgment— action  on,  12  Cal.  19:  89  Cal7539:  modify- 
ing, 53  Csd.  653 :  vacating,  49  CaL  676.   Landlord— 27  Cal.  2.55;  47  Cal.  156. 
Libel— 47  Cal.  175, 624.   Lien— foreclosing,  Bousset  v.  Green,  Feb.  6th. 
1880 ;  Lake  v.  Tlbbets,  April  17tb ,  1880.    Malicious  prosecution— 50  Cal. 
116.   Money  had  and  received— 5  Cal.  243;  9  Cal.  417;  15  Cal.  346;  16 
Cal.  170;  18  CaL  270, 404;  22  Cal.  618;  23  Cal.  113;  49  Cal.  627:  60  CaL  616. 
Money  paid— 50  Cal.  456.   Mortgage— sec.  726n ;  52  CaL  656 ;  Semlngton 
V.  Higghis,  April  21st,  1880.   Multiplicity  of  actions— 5  CaL  81 ;  23  CaL 
387.   Negligence— 44  Cal.  552;  50  Cal.  478:  contributory,  33  CaL  230;  34 
Cal.  153:  37  Cal.  419;  50  CaL  38.%  484;  62  CaL  602.   Nuisance— pubUc, 
51  CaL  195.   Ouster— see  Ejeotkent.   Fartnership— Civil  Code.  sees. 
2466-2471;  2  Cal.  420;  4  Cal.  276;  26  Cal. 77;  45  Cal.  136;  46  CaL  43 :  60  CaL 
425;  52  Cal.  540.   FarUr  wall— 51  Cal.  128.   Flromissory  note-^  Cal.  61. 
Quantum  meruit— 6  Cal.  475.   Redemption— 51  Cal.  8.   Replevin— see 
Con VERSioir,  14  Cal.  410 ;  22  CaL  142 ;  29  Cal.  622 :  cotenants.  between.  47 
CaL  6 ;  50  Cal.  474.    Right-statutory,  16  CaL  531 ;  25  Cal.  535.   Riot— Civii 
Code.  sees.  4452-4457;  45  Cal.  90.    Sheriff— actions  against.  FoUtical 
Code,  sees.  4179-4183.   Tort— 61  Cal.  586;  53  Cal.  654.  Trespass  to  land 
—sec.  735;  17  Cal.  310;  31  Cal.  146,340;  35  Cal.  129:  60  Cal.  363.496.  Trov- 
er—see Conversion,  10  Cal.  892;  42  Cal.  98:  60  Cal.  616:  not  against  co- 
tenant.  51  Cal.  670.   Trust— 49  CaL  451;  50  CaUlOT;  61  Cal.  mt  62  Cal. 
363.   Use  and  occupation— 2  Cal.  603;  3  CaL  201, 873.   Warranty— cov- 
enant of,  6  Cal.  264. 

§  581.  An  action  may  be  dismissed,  or  a  judgment  of 
nonsuit  entered,  in  the  following  cases: 

1st.  By  the  plaintiff  himself,  at  any  time  before  trial, 
upon  payment  of  costs:  provided^  a  counter-claim  has  not 
been  made  or  affirmative  relief  sought  by  the  cross-com- 

Elaint  or  answer  of  defendant.  If  a  provisional  remedy 
as  been  allowed,  the  undertaking  must  thereupon  be  de* 
livered  by  the  clerk  to  the  defendant,  who  may  have  his 
action  tliereon. 
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7  eitlieT  party,  npon  Cbe  mUten  consent  ot  the 


4th.  By  the  court,  when,  upon  the  trial  and  before  the 
final  aubmlBSion  of  the  case,  the  plaintiff  abandons  it ; 

6tb.  By  the  court,  upon  motion  of  the  defendant,  when, 
npon  the  trial,  the  plaintiff  fails  to  prove  a  Bufficient  case 
for  the  Jnry. 

The  dismissal  mentioned  in  the  Snt  two  BubdiTlBloaB  ia 
made  by  an  entry  In  the  clerk's  register.  Judgment  may 
thereapon  be  entered  accordingly.  [Approved  Febmary 
2Bth,  1SJ8.] 

oiSHisaAi.  OB  Nonsurr. 

B'oiiniit-mbdB.4iilide;  efCecl ol, 47  C>1. Mt. 
SiamiBBiil^satHle.  1,!,  aadl;  Impioper,  remedy  tor,  M  CnL  Mt. 
SscUoa  gensnOly-a  Cal.lSS;  *  Col.  117;  13  Ctl.  40.  fffi ;  14  Cal.  !;«! 


[ON  I.   Bt  plaintiff,  befsTi 


SlTBDiviBioTf  J.   So  apptiaranae  al  trial— see  BQbd.  4.   Trial-itrtiig- 
ingoa,  Hc.aM. 
BuBDmeioir  4.  Abindmuaent  aitrlal— MOLGITi  IBCal.  77;  II 
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CHAPTEE  IL 

JUDGMENT  UPON  FAILX7RB  TO  ANBWJJK- 

S  585.  In  what  cases  judgment  may  be  had  npGa  the  follitre  at  the  de- 
fendant to  answer. 

§  585.  Judgment  may  be  had,  if  the  defendant  fail  to 
answer  the  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery  of 
money  or  damages  only,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plamtiff,  must  enter  the  de- 
fault of  the  defendant,  and  immediately  thereafter  enter 
judgment  for  the  amount  specified  in  the  summons,  in- 
cluding the  costs,  aeainst  the  defendant,  or  against  one  or 
more  of  several  defendants  in  the  cases  provided  for  in 
section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted, 
the  clerk  must  enter  the  default  of  the  defendant;  and 
thereafter  the  plaintiff  may  apply  at  the  first  or  any  sub* 
sequent  term  of  the  court  tor  the  relief  demanded  m  the 
complaint.  If  the  taking  of  an  account,  or  the  proof  of 
any  fact,  is  necessar^r,  to  enable  the  court  to  give  judg- 
ment, or  to  carry  the  judgment  into  effect,  the  court  may 
take  the  account  or  hear  the  proof;  or  may,  in  its  discre- 
tion, order  a  reference  for  that  purpose.  And  where  the 
action  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  court  may  order  the  damages  to  be  assessed  by  a  jury; 
or  if,  to  determine  the  amount  of  damages,  the  examina- 
tion of  a  long  account  be  involved,  by  a  reference  as  above 
provided. 

3.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time 
tor  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  judgment ;  and 
the  court  must  thereupon  require  proof  to  oe  made  of  the 
demand  mentioned  in  the  complamt;  and  if  the  defend- 
ant be  not  a  resident  of  the  State,  must  require  the  plaint- 
iff, or  his  agent,  to  be  examined  on  oath,  respecting  any 
payments  tiiat  have  been  made  to  the  plaintiff,  or  to  any 


J 


nilMMIEirT  BX  DBFAULT. 

Jodgmvnt  gBiurallT— flecB.  STTn,  6T7-ceZ»  SUa,  66i-flA. 

JTndgilianl  on  plwdltm   in/ra. 

nitftnHinrtrmimti  [TTi»T«llr  MfrlywmniUrf -arnf  TItfr:  tSCtLIOS: 
opCDlDB,  Hc.  4IJ11:  deiplte  Mlure  lt>  fniDlib  paiHcnlan,  I!  Cal.  SH: 
MklnMGarpanUi>u.9  0BLtMi  UCU-KI*:  tuithcr,  tee  1  CM.  Mi  i  Okl. 
in  1  ft CkI. IW I  ID CaL M 1, 3H )  l«C*l.i)iieC»].wi!£ICal.llti:7  0a]. 
lMis«CBLK,!03,3N;3TCaLM>!«)C»LtW. 


SxramviBiOJi  I.   In  ot — ,  _,  _^^,. 

njtn'ml,  sees,  mo,  lGe9'{  audu  to  trial  by  court.  He  uc.S 
SfDDiriBioir  J.   When  iniiuiiani  pabliihed— see  u< 

JUCQHSNT  OIT  FLEASIKaa. 

Motion  forj  grannde  of'-/fWiUfli?'flievi/afuHn-,4  Ca].  21 
■"    —  "-•  "'    •"-ai.itI.U3:  llCal.  128;  MCal.Slfl:  MCl 

cv  q^ «>"'?'<><'''■  >^  cbL  i3Si  fiscil.fiia; 
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CHAPTEE  ni. 

ISSnXSS-THE  MODE  OF  TRIAL  AlTD  POST- 
PONEMENTS. 

!566.  Issue  defined,  and  the  different  kinds. 
080.  Issue  of  law,  now  raised. 
990.  Issue  of  fact,  how  raised. 
S  691.  Issue  of  law,  how  tried. 
S  592.  Issue  of  fact,  how  tried.  When  Issue^both  of  law  and  fact,  tiie 

former  to  be  first  disposed  of. 
S  593.  Clerk  must  enter  causes  on  the  calendar,  to  remain  until  dis- 
posed of. 
f  594.  Parties  may  bring  Issue  to  trial. 
I  996.  Motion  to  postpone  a  trial  for  absence  of  testimony,  requl- 

sites  of.  ^ 

S  596.  In  cases  of  adionmment  a  party  may  have  tne  testimony  of  any 
witness  taken. 

§  588.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  by  the  one  party,  and  la 
controverted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2;  Of  fact. 

See  sees.  589, 590. 

§  589.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 

§  590.  An  issue  of  fact  arises— 

1.  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  U^on  new  matters  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

§  591.  An  issue  of  law  must  be  tried  by  the  court,  un- 
less it  is  referred  upon  consent, 
^rial  by  court^-^enerally,  sec.  631  et  teq. 

§  592.  In  actions  for  the  recovery  of  specific  real  or 
personal  property,  with  or  without  damages,  or  for  money 
claimed  as  due  upon  contract,  or  as  damages  for  breach  of 
contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  by 
a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is 
ordered,  as  provided  in  this  Code.  Where  in  these  cases 
there  are  issues  both  of  law  and  fact,  the  issue  of  law 
must  be  f rst  disposed  of.  In  other  cases,  issues  of  fact 
must  be  tried  by  the  court,  subject  to  its  power  to  order 
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any  sach  issue  to  be  tried  bv  a  jury,  or  to  be  referred  to  a 
referee,  as  provided  in  this  Code.  [In  effect  July  1st, 
1874.] 

Iwmes  of  £Mt,  trial  of— generally,  6  Gal.  122;  9  Gal.  251;  21  Cat.  425;  23 
Gal.  335;  50Cal.505. 

Trial  by  j  ury— in  actions  at  law :  generally,  as  to  jury  trial,  see  sees. 
eO(M28 :  as  to  fraud,  10  Gal.  412. 

Waiver  of  jury  trial— sec.  631;  Sherman  v.  McCarthy,  Siarch  3rd, 
1880. 

Reference— sees.  638-645. 

Issue  of  law,  prior  disposition  of— 20  Gal.  116;  32  Gal.  208. 

Court,  trial  by— 6ecs.  631-636:  aid  of  jury,  19  Gal.  457:  reference. 

Equity  cases— distinguished  from  law  cases,  15  Gal.  379:  equitable 
defenses,  issues  before  jury,  etc.,  13  Gal.  644:  IS  Cal.  379;  16  Gal.  173;  l^ 
Gal.  457;  30  Gal. 519;  38  Cal.  319:  43  Cal.  338:  49  Gal.  126;  50  GaL  105:  gen- 
erally, 4  Cal.  6;  5  Cal.  192;  8  Gal.  501;  16  GaL  249. 

§  593.  The  clerk  must  enter  causes  upon  the  calendar 
of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  must  remain  upon  the  calendar 
until  finally  disposed  of;  provided^  that  causes  may  be 
dropped  from  the  calendar  by  consent  of  parties,  and  may 
be  again  restored  upon  notice.    [In  effect  March  9th,  1880.  J 

Olerk  placing  on  calendar— mandamus  for  failure,  sec.  1065. 

Issne— generally,  sec.  568. 

Dropping  and  restoring— amdt.  of  1880. 

Abolition  of  terms— see  Const.  Gal.  art.  6,  sec.  5. 

§  594.  Either  party  may  bring  an  issue  to  trial  or  to  a 
hearing,  and  in  the  absence  of  the  adverse  party,  unless 
the  court,  for  good  cause,  otherwise  direct,  may  proceed 
with  his  case^  and  take  a  dismissal  of  the  action,  or  a  ver- 
dict or  judgment,  as  the  case  may  require. 

Dismissal— sec.  581. 

Judgment  for  want  of  evidence— defendant  not  appearing,  63  Cal. 
995. 

Want  of  proseontion,  dismissal  foi^-delay  as  to  summons,  sec. 
410n:  47CaL6l4:  generally,  36  Gal.  625;  45  Gal.  107:  47  Cat.  638;  50  Gal.  88: 
motion,  who  may  not  make,  42  Cal.  285 :  appeal  for  delay,  damages  on , 
sec.  957;  53  GaL  187:  where  plaintiff  not  found,  39  Gal.  106:  vacating 
judgment  for  surprise,  etc.  sec.  473n :  new  trial,  sec.  657  and  notes. 

§  595.  A  motion  to  postpone  a  trial  on  the  ground  of 
the  absence  of  evidence  can  only  be  made  upon  affidavit 
showing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been  used  to  procure 
it.  A. trial  shall  be  postponed  when  it  appears  to  the 
court  that  the  attorney  of  record,  party,  or  principal  wit- 
ness is  actually  engaged  in  attendance  upon  a  session  of 
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the  Legislature  of  this  State  as  a  member  thereof.  The 
court  may  require  the  moving  party,  where  application  is 
made  on  account  of  the  absence  of  a  material  witness,  to 
state  upon  affidavit  the  evidence  which  he  expects  to  ob- 
tain ;  and  if  the  adverse  party  thereupon  admits  that  such 
evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  must  not  be  postponed.  (In  effect  March 
2nd,  1880.] 
Fos^nementy  gronnds  of--affldaTit  for,  etc  see  Oontinnanco. 

OONTIN  UAN  OE. 
AdmiMion— by  opponent,  extent  of,  4l  GaL  £21. 


Bank  v.  Chester,  June  3rd,  1880, 5  Pac.  C.  L.  J.  620.  Expected  evidence^ 
14  Cal.  420:  23  Cal.  157:  31  Cal.  218;  33  CaL  646, 687;  40  GajTfiSS;  47  CaL  96, 
106;  48  Gal.  63;  49  Gal.  980;  03  CaL  613;  Kern  Valley  Bank  o.  Chester, 
June  3rd,  1880, 5  Pac.  C.  L.  J.  020. 

Badfaith-46Gal.ll4. 

Oosts  on— sec.  1029. 

OoTthsel— absence  of,  19  Gal.  118:  mistake  of,  9  Gal.  213;  85  Gal.  4S3: 
sickness  of,  4  Gal.  190;  41  Gal.  626. 

Depositions— of  absent  wltnessjes,  postponement  for  taking,  2  GaL 
473, 698. 
Diligenoe,  dne— see  Atvidavits. 

Discretion— decision  as  to  continnance.  Is  matter  of,  9  GaL  212:  11 
GaL  161 ;  20  GaL  181 ;  23  Gal.  157 ;  32  Gal.  102. 

Evidenoe— absence  of,  diligence,  expected,  materiality  of,  see  Ajn 

FIDAVITS. 

Oenerally,  1  Gal.  404;  2  Gal.  183, 270;  3  GaL  18S;  6  GaL  249;  7  GaL  418; 
14  GaL  358;  31  Gal.  96;  63  Gal.  491. 

Grounds  for— see  Avudavits,  Gouvsbl,  Depositiovs,  Pabtt. 
Legislature— Attendance  at,  as  ground  for;  inserted  In  section  by 
amdt.  1880. 
niateriality— of  evidence.   See  Avtidavitb. 
Party,  absence  of— 32  GaL  102. 

Review  of  decision  as  to— see  Diborbtioit:  on  bill  of  exceptions, 
only  where  refusal,  47  Gal.  162:  on  motion  for  new  trial.  11  CaL  21:  20 
C'al.  450 ;  and  see  17  Cal.  316. 

Showing  for— see  Aftidavitb. 

Stipulation  as  to— must  be  in  writing.   See  note  to  sec.  283,  sobd.  1. 

§  596.  The  party  obtaining  a  postponement  of  a  trial 
in  any  court  of  record  must,  if  xequired  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such 
adverse  party,  who  is  in  attendance,  be  then  taken  by 
deposition  before  a  judge  or  clerk  of  the  court  in  which 
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the  case  is  pending,  or  before  such  notary  pnblio  as  the 
court  may  indicate,  which  must  accordingly  be  done,  and 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 
Depositions— In  the  State,  sees.  2019-2021, 2031-2038. 
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OHAPTEE  IV. 
TRIAL  B7  JX7RT. 

ABT.  I.  FOBXATIOV  OV  JUBT. 

n.  €k>NDnOT  OF  THB  TBIAL. 
III.  THB  VBBDIOT. 

ARTICLE  I. 
FOBKATIOH  OF  THB  JUBT. 


I  Ml.  GluuleiigeB.  Each  party  entitled  to  four  peremptory  cliaUenges. 
I  602.  OroundLs  of  chaUenffe. 
I  603.  Challenges,  bow  tried. 
I  604.  Jury  to  he  sworn. 

§  600.  When  the  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jnry  box  of  the  court  the 
ballots  containing'the  names  of  the  jurors,  until  the  jury- 
is  completed  or  the  ballots  are  exhausted. 

Jury— generally,  sec.  190,  and  note :  trial  Jnry,  secl^.  193, 194. 

Trial  by  jnry— conduct  of,  sec.  607  et  seq. :  waiver  of,  sec.  631:  Ter- 
dlct  after,  sec.  624  et  seq. 

Trial  jury  box— sec.  246. 

Jnry  completed— 4ft  CaL  323. 

§  601.  Either  party  may  challenge  the  jurors ;  but  where 
there  are  several  parties  on  either  side,  they  must  join  In 
a  challenge  before  it  can  be  made.  The  challenges  are  to 
individual  jurors,  and  are  either  peremptory  or  for  cause. 
Each  party  is  entitled  to  four  peremptory  cnallenges.  If 
no  peremptory  challenges  are  taken  until  the  panel  is  full, 
they  must  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintiff.    [In  effect  July  Ist,  1874.] 

Challenge  for  cause—sec.  202,  and  note. 

Peremptory  challenge,  when  taken— see  BxAicnrATioir  of  Jn- 
BOB8,  extent  of:  criminal  cases,  37  Cal.  676.  , 

Examination  of  jurors— object  of.  23  Cal.  876:  extent  of,  45  Cal.  S2S. 

Formation  of  jury— irregularity  in,  must  be  substantial,  6  CaL  406;  9 
Cal.  529;  82  CaL  40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 
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2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
^ent,  to  either  party,  or  being  a  member  oi  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Maying  served  as  a  juror  or  been  a  witness  on  a  pre- 
Tious  trial  between  the  same  parties,  for  the  same  cause 
of  action; 

6.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
Cbrporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  L^ 
e^ct  July  Ist,  1874.] 

Ohallenge  for  cause,  sufficiency  oi^  Specif  ying  grounds,  12  Gal.  483: 
criminal  cases»  37  Cal.  277 ;  41  Cal.  37.  Objection,  when  to  be  made,  1  Cal. 
38;  18  Cal.  109. 

OBOUNDS  OF  OHALLEKGE  FOR  OAUSB. 

SuBnivisioir  1.  Incompetency— sees.  198, 199,  and  notes;  also,  see 
note  to  subd.  4,  infra,  and  47  Cal.  368. 

Subdivision  2.  Oonsangainity  or  affinity— generally,  see  note  to 
sec.  170,  subd.  2. 

SUBDivisioir  3.  Olose  relations  to  either  party— see  notes  to  sobds. 
2  and  5. 

SUBDivisioir  4.  Frevions  trial,  serving  or  testifying  at— 14  CaL 
168,  and  see  18  Cal.  109. 

SUBDivisiOir  5.  Interest  of  jnror— as  to  interest  generally,  see  37 
CaL  190. 

SUBDivisioir  6.  XTnqnalified  opinion,  possession  of— excusing  for, 
discretionary,  18  Cal.  109,  and  f^ee  47  Cal.  388:  formation  or  expression 
of,  former  requirement,  11  Cal.  69:  degree  of  conviction  necessary, 
Omplled  bias  in  criminal  cases)  16  Cal.  129;  17  Cal.  142:  22  Cal.  349;  27 
CaL  607 ;  40  Cal.  268;  45  Cal.  137;  46  CaL  78;  48  Cal.  253;  49  Cal.  174. 

SuBDivisioir  7.  Bias— review  of  decision  as  to,  49  Cal.  560;  50  Cal. 
222:  existence  of,  5  CaL  347;  38  Cal.  61. 

§  603.  Challenges  for  cause  must  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  exam- 
ined as  a  witness  on  the  trial  of  the  challenge. 

Jurors,  examination  of— see  8ec.'601n. 

Discretion  of  court— decision  not  prejudicial,  41  Cal.  429:  generally. 
47  CaL  888;  49  Cal.  679;  50  CaL  222;  and  see  notes  to  sec.  602,  subds.  6 
and  7. 
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§  604.  As  soon  as  the  jury  is  completed,  an  oath  mast 
be  administered  to  the  furois,  in  substance,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  in 

issue  between ,  the  plaintift,  and ,  defendant,  and 

a  true  verdict  render,  according  to  the  evidence. 

Oath,  administrmtion  of— eee  sees.  200S-2097. 

ABTICLE  IL 

Conduct  ov  thb  Tbial. 

607.  Otdex  of  proceedings  on  trial. 

008.  Gharere  to  the  jury.   Court  must  furnish,  In  writing,  upon  re- 
quest, the  points  of  law  conti^ed  therein. 
609.  Special  instructions. 


610.  view  by  Jury  of  the  premises. 

611.  Admonition  when  Jury  permittea  to  sepan 

612.  Jury  may  take  with  them  certain  papers. 


613.  Deliberation  of  jury,  how  conducted. 

614.  May  come  into  court  for  further  instructions. 

615.  Proceedings  in  case  a  juror  becomes  sick. 

616.  When  prevented  from  giving  verdict,  the  cause  may  be  again 
tried. 

S  617.  While  jury  are  absent,  court  may  adjourn  from  time  to  time. 

Sealed  verdict.   Final  adjournment  discharges  the  jury. 
I  618.  Verdict,  how  declared.   Form  of.   Polling  the  jury. 
S  619.  Proceedings  when  verdict  is  inf  ormaL 

§  607.  When  the  jury  has  been  sworn,  the  trial  must 
proceed  in  the  following^  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs : 

1.  The  plaintiff,  after  statins  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  supx>ort  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  onl^,  unless  the  court,  for  good  reason,  in  fur- 
therance of  lustice,  permit  them  to  offer  evidence  upon 
their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  arffument; 

5.  If  several  defendants,  having  separate  defenses,  ap- 
pear by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

Order  of  proof,  discretion  of  court,  as  to— generally,  sec.  20ffi;  S7 
Cal.  438 :  61  Cal.  468 :  party,  control  of.  over,  8  CaL  60;  16  GaL  »4:  44  Cal. 
200;  relevancy  of  evidence,  sees.  1868-1870. 

SUBDivisioir  1.  Plaintifrs  evidence— proof  required,  see  sees. 

1867, 1868* 

BUBBivisiOB  2.  Defendant's  evidence-see  note  to  snbd.  1. 
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SuBBiYisioir  3.  Rebutting  evidence — Burden  qf  pnxiA  ffonerallf, 
sec.  1869n :  as  test  of  right  to  rebut,  see  15  Cal.  199:  48  Cal.  614.  Credi- 
bility,  as  to,  sec.  2063 ;  40  CaL  578.  Discretion  of  court*  as  to  recs^log  wit- 
ness, sec.  2050;  42  CaL  296.  Re-openiag  case— Where  amenoment 
of  complaint,  33  Cal.  608:  where  cross-complaint,  49  Cai.  233:  recalling 
witness,  sec.  2050;  45  Cal.  80:  supplementary  proof,  6  Cal.  170;  WCaC 
606;  38  Cal.  697 ;  42  Cal.  439;  47  CaL  194, 590 ;  48  Cal.  614.  , 

SUBDivifliOK  4.  Argummats— plaintiff  opening  and  closing,  2  CaL 
388:  reading  law,  44  CaL  65. 
Subdivision  5.  Several  defendants— separate  trials,  40  Cal.  299. 
SVBDinsioir  6.  Charging  the  jury—sees.  608, 609. 

00NDX70T  OF  TRIAL. 

Actions— consolidating,  sec.  1048:  register  of,  sec.  1052.  Amend- 
ments—sec. 473  and  notes.  Appeals— sec.  936  et  seq.  Arguments- 
sec.  607,  subd.  4.  Case,  calling  up— sec.  694.  Oliambers— powers  at, 
sees.  165, 166,  and  notes.  Charge  to  jury— sees.  608,  609,  and  notes. 
Compromise— offer  of,  sec.  997;  contempts,  sees.  1209-1222.  Continu- 
ance—sec.  695»,  585.  Costs— sec.  1021  «<  ««7.  Court— trial  by,  sees.  631- 
636.  Damages— sec.  657,  subd.  5»;  deliberation  of  jury,  sees.  613, 614. 
Dismissal— sec.  585;  andseeWANTOFPRosEOUrioir.  Divorce— see 
sec.  76.  subd.  4  note,  sec.  125.  Exrors— of  law,  sec.  657,  subd.  7,  note :  dis- 
regarded, sec.  475.  Evidence— sees.  1823,  2104.  Exceptions— sees.  646- 
653  and  notes.  Extensions  of  time— sec.  10S4.  Facts,  jury  deter- 
mines—sec. 606  and  note,  sec.  2101.  Findings— sec.  633  and  note.  In- 
structions to  jury— generally,  sec.  608n:  special,  sec.  609».  Judges 
— disqualifications  of,  sees,  170-172 :  sec.  397,  subd.  4.  Judgment— geuer- 
ally,  577-582, 664n :  giving  and  entering,  sees,  664-675;  kinds  of,  sec.  577n: 
on  pleadings,  sec.  585».  Jurytrial— sees.  600-628.  Justices' court— trials 

In,  sees.  871-887.  Language  of  proceedings— sec.  185.  Law,  judge 
detennines— sees.  608,  2102.  Motions— sec.  1003  et  seq.  New  trials- 
sees.  656-663 :  nonsuit,  sec.  581.  Notices— sec.  1010  et  seq.  Foiling  jury 
—sec.  618.  Order  of  proof— 607o,  supra.  Orders— 1003-1009.  Papers- 
lost  or  defectively  entitled,  sees.  1045, 1046:  filing  and  service  of,  sees. 
1010-1017.  Place  of  trial— see  YsNUE.  Pleadings— generally,  sees.  420- 
476:  rules  as  to,  sees.  452-465 :  under  Code,  sec.  421n :  judgment  on,  sec. 
585n.  Postponements— see  CoNTuruAircE.  Private  mal— sec.  125. 
Reference— sees.  638-645.  Relief— sec.  580  and  notes.  Separation— of 
jury,  admonition  on,  sec.  611.  Special  proceedings— sees.  1063-1822. 
Summary  proceedings— 6ecs.  1132-1179.  Stipulations— sec.  283,  subd. 
In.  Testimony,  taking  down— clerk,  sec.  1051 :  shortrhand  reporters, 
sees.  268-274.  Three-fourths— of  jury,  agreement  of,  sec.  6I811.  IWal 
—generally,  sees.  588-663.  Variance— sees.  469-471.  Venue— sees.  392- 
40O :  change  of,  sec.  897  et  seq.  Verdict— sees.  624-628.  View— by  jory, 
sec  610.  vT'aiver— of  jury  tniU,  sec.  631.  Wimesses-see  Eyidekcb. 
Writings— see  EviDBiros :  inspection  of,  sec,  1000.  Want  of  prosecu- 
tion—dismissed  for,  sec.  504fi. 

§  606.  In  charginff  the  jury,  the  coart  may  state  to 
them  all  matters  of  law  -which  it  thinks  necessary  for 
their  infonnation  in  giving  their  verdict;  and  if  it  state 
the  testimony  of  the  case, It  must  inform  the  jury  that 
they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  f  uniish  to  either  party,  at  the  time,  upon 


§  606  TBIAL  BY  JUBT.  216 

request,  a  statement,  in  writing,  of  the  points  of  law  con- 
tained in  the  charge,  or  sign  at  the  time  a  statemenl;  of 
snch  points  prepared  and  submitted  by  the  counsel  of 
either  party. 

Matters  of  law— court  stating  in  charge.  Const.  Cal.  art.  6,  sec.  19; 
sec.  2102,  also  sec.  2061,  and  see  under  Chabob  to  Jury,  infra. 

Stating  testimony— 20  Cal.  432;  48  Cal.  85:  constitutional  proTlalon, 
see  last  note. 

Questions  of  fact— Jury  exclusive  judges  of.  Const.  Cal.  art.  6.  see. 
19;  sec.  2101,  also  sec.  2061;  17  Cal.  166,  and  see  under  Chabob  to 
JUBY,  infra.   Law  also,  for  Jury,  in  Ubel.  see  Const.  Cal.  art.  1,  sec.  9. 

Cha2^e  to  yaaj—Scopt  of,  see  InstructionSi  generally,  infra,  and 
Special  instructions,  sec.  609n.  Construction  of,  1  CaL  476;  23  CaL  43; 
48  CaL  85:  49  Cal.  560.  Law  matters,  on,  see  note,  supra,  and  7  Cal.  424; 
41  Cal.  123 ;  49  Cal.  56;  52  Cal.  315.  Fact,  on  questions  of,  see  note,  supra, 
and  22  Cal.  492;  23  Cal.  193;  24  Cal.  502;  51  Cal.  603;  People  v.  Wong  Ah 
Kgow,  Feb.  10th,  1880,  4  Pac.  C.  L.  J.  552;  McFadden  v.  Mitchell,  April 
22nd,  1880, 6  Fac.  C.  L.  J.  334:  point  treated  as  proven,  13  CaL  427;  18 
Cal.  376;  20  Cal.  56:  83  Cal.  299;  34  CaL  663;  41  Ci^.  123;  51  Cal.  603;  52 
Cal.  315;  63  CaL  625,  and  see  Assumiko  Fact,  under  Lutmctions 
generally,  infra. 

INSTBUOTIONS  GENEBALLYl 

Asking— see  special  instructions,  sec.  609».  Assuming  fact— 23  Gal. 
193;  24  Cal.  502;  25  Cal.  197:  30  Cal.  539;  33  Cal.  299;  60  CaL  236;  53  Cal. 
612,  720.  Charge  in— see  Chabgb  to  Juby,  note  supra.  Oonflict- 
ing— see  Contbadiotoby.  Contradictory— or  inconsistent,  30  CaL 
312;  39  Cal.  573;  43  Cal.  552;  44  Cal.  65.  246;  53  Cal.  465;  53  Cal.  56, 708. 
Oorrect— see  Pbofeb.  Equity— special  issues,  7  Cal.  424.  Exrone- 
ous-lCal.353;  6  CaL  433;  8  Cal.  341;  9  Cal.  665:  19  Cal.  143;  24  Cal.  839; 
39  CaL  25,  123;  52  Cal.  246,  315;  53  Cal.  354,  360,  604.  612,  720;  Black  v. 
Sprague,  March  6th,  1880,  5  Pac.  C.  L.J.  92;  McFadden  v.  Mitchell, 
April  22nd,  1880,  5  Pac.  C.  L.  J.  334;  Sanrent  v.  Linden  G.  M.  Co.  May 
25th,  1880, 5  Pac.  C.  L.  J.  404;  People  v.  Miles,  May  26th,  1880, 6  Pac.  C. 
L.  J.  420;  and  see  Bbquisites  of;  also  Spbcial  Instbuctioks, 
Befubal  of,  sec.  609n.  E^'ect  of,  see  Ebbobs  of  Law,  sec.  657; 
subd.  7  and  notes.  Extent  of— 23  Cal.  331 ;  38  Cal.  362.  Fact,  on  ques- 
tions of— see  note, «z«pra:  fraud.  6  Cal.  119;  8  Cal.  87,207;  19  Cal.  143; 
McFadden  v.  Mitchell,  April  22ud,  1880, 5  Pac.  C.  L.  J.  334;  Parks  v.  Bar- 
ney, June  nth,  1880,  5  Pac.  C.  L.  J.  499.  General,  too— 1  CaL  366. 
Granting-rsee  under  Special  Instbuotions,  sec.  C09f}.  Inconsis- 
tent—see Contbadiotoby.  Irreconcilable— see  Coi^tbadiotoby. 
Law,  on  matters  of— see  note,  supra.  Libel— Const.  Cal.  art.  1,  sec.  9; 
46  CaL  124.  Malicious  prosecution— 29  Cal.  644 ;  62  CaL  246;  63  CaL  189. 
Objections  to— see  Exceptions,  under  Special  lastmotionB,  see. 
609n.  Oral— 53  Cal.  574.  Fassingon— see  under  Special  Instructions, 
sec.  609n.  Fertinency  of  evidence— submitting,  49  CaL  66.  Foint— 
treated  as  proven  in,  see  Assumiko  Fact,  and  Chabob,  note,  wpra. 
Presumed— correct,  63  Cal.  420:  proper,  17  CaL  123:  20  Cal.  66;  31  Csi, 
115;  88  Cal.  362;  49  Cal.  660;  63  Cal.  491;  Williams  v.  Hartford  F.  Ins.  Co. 
March  29tb,  1880, 6  Pac.  C.  L.  J.  227.  Refusal  of— see  under  Special 
IKSTBUCTIONS,  sec.  609n.  Relevant— 2  Cal.  39, 217;  9  CaL  353;  24  CaL 
17:  28  Cal.  880;  36  Cal.  404;  39  Cal.  123, 691;  45  Cal.  496;  47  Cal.  93;  50  CaL 
469.  Requisites  of— see  AssmciNa  Fact,  Cob'tbadictoby,  Gek- 
ebal,  Eblbvaht,  VAOtrx.  Special— sec.  eoin.  Snpplemeittary— 13 
Cal.  274.   Testimony  on— where  uncontradicted,  46  Cal.  644:  stating, 


217  TRIAL  BT  JCBT. 

see  note,  «ipra.   T7MlM»-*fi3  GaL  430.   UmuU— see.  2061 ;  iee  also,  see. 
2102.   Vagae— 39  GaL  68Q;  and  see  Too  Osnxbai*. 

§  609.  Where  either  party  asks  special  inatmctions  to 
be  fi^ven  to  the  jury,  the  court  must  either  give  such 
ixistrttctioxi,  as  requested,  or  refuse  to  do  8o»  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  what  instructionB  were  given  in 
whole  or  in  part.  ^ 

&iBtmetion8,  dispositiott  of-^-asking,  grantingr*  refusing,  motUfying, 
manner  of  passing  on,  see  those  heads  under  Special  Instmctions, 
infra. 

SFSOXAL  IVSTBUOTIONS. 

Adding  tCK-47  Cai.  9S.  AsUng-e  Gal.  197 ;  16  Cat  78;  48  Cal.  237, 277 ; 
93  Cal.  613:  Williams  v.  Hartford  Fire  Ins.  Co.  March  29th,  1880, 5  Pac. 
C.  Ij.  J.  227.  Itisregarding— 6  Gal.  197.  Exceptiona  to— sec.  646  anil 
notes.  Ghranting— 8  Gal.  890;  13  GaL  172;  17  Gal.  143;  41  GaL  66.  Mod- 
ifying—see Annnro  to,  Gbavting,  Passivo  on,  Offxbino:  see 
AsiaJXO.  Passing  on— manner  of ,  2  GaL  173;  5  Gal.  490;  19  GaL  476. 
683;  25  Cal.  460;  32  GaL  280;  34  Gal.  101:  37  GaL  154;  40  GaL  543;  49  GaL 
166;  see  also  addivo  to,  Gbantiito,  modifyiito,  Bbfusal.  Pre- 
senting—see  Abkiito.  Proposed— 6  Gal.  197;  29  GaL  556.  Reading- 
time  bf,  29  GaL  596.  Refusal  of— proper,  5  Gal.  478;  6  Gal.  197;  9  Gal. 
375,  390;  9  Gal.  353;  13  GaL  999:  29  Gal.  556:  32  Gal.  231;  36  Gal.  404;  45 
Cal.  496:  47  Cal.  93;  49  Gal.  166;  53  GaL  854,  630;  People  v.  Skuallmans, 
May  15th,  1880:  Improper,  2  Gal. 385;  52  Gal. 611 :  reasons  for,  8  GaL  390: 
cnilng,  8  Gal.  87;  dScSL  631;  50  GaL  469;  People  v.  Ah  Ghung,  March 
22nd7i880, 5  Pac.  G.  L.  J.  218;  Siemers  v.  Eisen,  March  24th,  1^,  5  Pac. 
G.  L.  J.  248.   Timey  presenting  in— where  many,  6  Gal.  197. 

§  6X0.  When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occtirred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which 
shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed^  shall  speak 
to  tnem  on  any  subject  connected  with  the  trial. 

Viewof  premises— 19  CaL  427;  49  GaL  607;  00CaL656;  63CaL60. 

§  €11.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  snail  be  admonished  bv  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  the  case  is  finally  submitted  to  them. 

Temp^i^rf  recess— <iaestiQu  as  to  application,  23  Gal.  63L 

§  61Z  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  which  have  been  received  as  evi* 
Cons  Crv.  Pnoo.— 19. 
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dence  in  the  cause,  except  depositions  or  copies  of  such 
papers  as  oaeht  not,  in  the  opinion  of  the  court,  to  be 
•taken  fronf  the  person  having  them  in  possession;  and 
they  may  alsb  tsike  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  oi  them,  but  none  taken  by  any  other  person. 

Inspection  of  docoinents— by,  36  CaL  168. 

§^  613.  When  the  case  is  finally  submitted  to  the  jury, 
they  may  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  officer,  until  at  least  three- 
tourths  of  them  agree  upon  a  verdict  or  are  discharged 
by  the  court.  Unless  by  order  of  the  court,  the  omcer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  three-fourths  of  them  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  [In  effect 
March  10th,  1880.1 

Retiring  for  deliberation— Tmporary  sqiMraHon,  5  CaL  275;  10  Cal. 
427 ;  20  Cal.  433 ;  21  Gal.  337 ;  22  CaL  348.   Influence  of  Judge,  29  Cal.  256. 

Three-fonrths— agreement  of,  amdt.  1880 ;  see  Const.  Cal.  art.  1,  sec.  7. 

§  614.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed"  of  any 
point  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  into  court.  TJpon  their  beiog 
brought  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

Lifonnation  giren— extent  of,  45  Cal.  338:  on  non-judlclal  dajrs,  sec. 
134,  subd.  1. 

Absence  of  attorneys— crtmtpal  cases,  5  CaL  148;  37  CaL  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jur^  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the 
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canse  is  submitted  to  them,  the  action  i|^y  be  again  tried 
immediately,  or  at  a  future  time,  as  the  court  may  direct. 
Jnry  discharged— formalities,  48  GaL  324:  on  non-Judicial  daya;  49 
Cal.226. 

.§  617.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
the  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
the  day.  [In  effect  March  10th,  1880.] 
Seated  verdict— bringing  in,  12  Cal.  483.  • 

Adjournment  for  term— effect  of,  before  amdt.  1880, 48  Cal.  S24;  50 
Cal.  648 :  abolition  of  terms,  by  Const.  1879,  see  sec.  73». 

§  BX3.  When  the  jury,  or  three-fourths  of  them,  have 
f^eed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  ndade  whether  it  is  their  verdict. 
Eitner  party  may  require  the  iury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  10th,  1880.] 

Ttaree-fonrtha— agreement  of,  see  sec.  618n. 

Verdict  reoeiyed— on  non-Jadicial  day,  sec.  134. 

Polling  Jnry— 20  GaL  69. 

DiMenting--more  tban  one-fourth,  amdt.  1880;  grounds  for,  48  Cal. 
M8. 

§  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jnry  may  be  again  sent  out. 

Oonveted  by  jury— 2  CaL  183, 269. 

Oonrt,  power  of— 2  Cal.  183;  3  CaL  137;  34  CaL  663. 

Waiver— 4  CaL  260. 
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▲BTICLE  m. 
TH>  TEBDICT. 

ia24.  Cteneral  and  special  verdicts  defined. 
625.  When  a  general  or  special  verdict  may  be  rendered. 
626.  Verdict  in  actions  for  recovery  of  money  or  on  establishing 
counter-claim. 
S  627.  Verdict  in  actions  for  the  recovery  of  specific  personal  prop- 
erty. 
S  628.  Entry  of  verdict. 

§  624.  The  verdict  of  a  jury  is  either  general  or  special. 
A  general  verdict  is  that  by  which  thev  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court.  The  special  verdict  must  present  the  conclnsions 
of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them:  and  those  conclusions  of  fact  must 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdlcti  scope  of— confined  by  pleadings  and  issues,  2  GaL  183, 2S1 ;  6 
Cal.  438:  88  Cal.  507;  41  Cal.  138:  sufficient  form,  25  Cal.  479;  40  Cal.  657: 
and  as  to  amending,  see  sec.  473;  8  Cal.  137 :  ejectment  In,  sees,  740, 741: 
intendments  as  to.  see  generalhr.  Intskdmbntb,  sec.  53n:  new  trials 
for  misconduct  affecting,  sec  657,  subd.  2  and  note:  joint  defendants, 
ag^st,  6  Gal.  197:  15  Cfu.  27;  25  Cal.  123:  waiver  of  Informality  In,  38 
da.  507;  40  Cal.  408. 

Oeneral  ▼erdict— 14  CaL  168;  15  CaL  162;  35  CaL  479;  and  see  Soopb 
OF  VsADiOT,  supra. 

Special  Terdlct— sec  626n. 

§  625.  In  an  action  for  the  recoveiy  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they^  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verditst,  the 
former  controls  the  latter,  and  the'court  must  give  judg- 
ment accordingly. 

General  rerdlot— sec.  624». 

Special  verdiot— CAaraeter  qf,  16  CaL  118;  17  CaL  299, 510;  19  GaL  101; 
81  Cal.  98.  Directed  by  court,  8  CaL  396.  Special  issues,  4  CaL  6;  8  Cal. 
501 ;  23  CaL  482;  27  CaL  860.  Change  qf  verdict,  from  special  to  general, 
25  Cal.  589;  48  Cal.  588.  Special Anding,  effect  on  general  verdict, 20CaL 
389;  23  Cal.  489:  81  CaL  115:  and  as  to  equity,  seel9  Cal.  126;  52  CaL  430: 
Insofllcient,  when,  50  CaL  61. 


221  TBIAIf  BY  JUBY.  §§ 

■ 

§  626.  When  a  verdict  is  fotmd  for  the  plaintifF,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant 
-when  a  counter-claim  tor  the  recovery  of  money  is  estab- 
lished, exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  the 
recovdJTr. 

Amount  of  r«eov«ry— Watson  v.  IMnnoii*  Mitfch  5tb,  1880,  A  Pac.  C. 
I..  J.  97. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  delivered  to 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  re- 
tnm  thereof,  the  jury.  If  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  beins  in  favor  of  the  defendant,  they  also 
find  that  he  is  entitled  to  a  return  thereof,  must  find  the 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  inay,  at  the  same  time,  assess 
tne  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  Ist,  1874.] 

Veidict  in  repUvin-7  Cal.  968;  8  CaL  446;  21  Cal.  274;  24  Gal.  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  mad& 
by  the  clerk  in  the  minutes  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  tne  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it. 
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GHAFCBB  V. 
TRIAL  B7  THE   COURT. 

S  631.  When  and  how  trial  by  jury  may  be  waived. 

S  632.  Upon  trial  by  court,  decision  to  be  in  writing  and  filed  within 

twenty  days. 
S  633.  Facts  found  and  conclusions  of  law  must  be  separately  ststod. 

Judgment  on. 

S634.  Findings  may  be  waived,  how. 
635.  Findings,  how  prepared. 
636.  Proceedings  aner  determination  of  Issne  of  law. 

§  631.  Trial  by  jury  may  be  waived  by  the  aeveisl 
parties  to  an  issue  of  fact  in  actions  arising  on  contract, 
or  for  the  recovery  of  specific  real  or  personal  property, 
with  or  without  damages,  and  with  the  assent  of  the  court 
in  other  actions,  in  manner  following  : 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk; 

3.  By  oral  consent,  in  open  court,  entered  in  the  min- 
utes.   [In  effect  July  1st,  1874.] 

Wairer  of  jury  trial— see  Const.  Gal.  art.  1,  sec.  7;  A  Gal.  112;  27GaL 
249;  Sherman  v.  McGartby.  Harch  3rd,  1880, 5  Pac.  G.  L.  J.  68:  refer- 
•ence  as,  2  Gal.  92,245,261;  19  Gal.  140:  equity  cases,  6  Gal.  192,284:  16 
Cal.  249;  30  Gal.  612 :  court  disregarding,  sees.  809,  M2;  27  GaL  249. 

SUBDlvisioir  1.  Failure  to  appear  at  trial— 4  GaL  112;  10  GaLI78; 
15  Gal.  23;  16  Gal.  432;  18  GaL  409. 

SuBDivisiOKS  2,  8.  Oonsent— see  Bvfebbhos  bt  Gob^sevt,  sec. 
«38n,  and  Waiveb  ov  Jubt  Tbiai.,  reference  as,  supra, 

§  632.  Upon  the  trial  of  a  question  of  fact  by  the  court, 
its  decision  must  be  given  in  writing  and  filed  with  the 
clerk  within  thirty  days  after  the  cause  is  submitted  for 
decision.    [In  effect  July  1st,  1874.] 

Trial  by  oonrt— equivalent  of  cbaige,  20  GaL  151:  case  submitted, 
argument  after,  45  Gal.  178. 

Written  decision  filed— mandatory,  2  GaL  905 :  but  not  as  to  time  of 
filing.  4  GaL  214;  44  Gal.  228:  equity,  in,  18  GaL  447:  elfeot  of,  81  GaL  95; 
49  Gai.  628 :  waiver,  45  GaL  178.  Thirty  day*,  directory  merely,  44  Gal. 
228;  49  GaL  157. 

§  633.  In  giving  the  decision,  the  facts  found  and  the 
conclusions  of  law  must  be  separately  stated.  Judgment 
upon  the  decision  must  be  entered  accordingly. 

Section  generally— mandatory, 2  Gal.  805;  3  GaL  111;  and  see  Wbit- 
tbh  Dxcisioir,  filed,  sec.  632n:  facts  found,  2  Gal.  805:  separately 
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ted^C*LWi  i»tM.itii  Butleri. Beach, HarMthiUeOitFacO. 


Atnaiioa— Dt,  U  Cal.  333;  t1  CaL  263,  SM:  U  CtU,  Ulj  Beynolda  o. 
BnmiulDi,  Uarcb  4lb,  im,  gPmc.  C.  L.  J.  Il9:  UaffeDeEgeri.Sraee, 
MucbXIrd,  ieSD.3  Pbc.  C.  L.  J.2]li:  UshoneTp.  BisreimaD.  Jur*£M. 
ltaa.6eac.  C.L-J.Cini  uulsee  FncmiD  i.  Cmmpb«U,  uader  ISBirr- 
vlclBST,trf/ra-  Amvuamf—arler  appeal, UC^.  08;  Kler  mnlttltur. 


.   ""•"-£-,  iollowint— M  Ci 


IKPLIXD.  Hoiii,  otherwlie  beFore  Code.  FrobiiiT* 
rui^S' '  Biplulni.ia  CiL  ua.  ^tapngnuit-aee  COBTBADIOTOBT. 
Bsqiianluc-M  C&l.  U2.  Beqnisiui— 8ee  CosstbuMiOb  o>.  Cob- 
T  lus  icToar,  Evidbhck.  IBBinw,  JcpaiiKi'T.  Opinion  in,  Plud- 
iiras,  Phobatiti  Facts,  Sbpabatiom,  eurvioiBBor,  Uliiiiatb 
Factb,  Uhiteccbbabt.  RMpoadisg— to  maMclKl  lunea;  we  U- 
HDiB.  SapusUon— of  UwuiilIacUi  MenoM,iivni.  BabmlMu— 
HeDsATTiNo.  SiifflDlaDer-TCaL!H!£SCkLIWI;4gClLMl)ttOa. 
U!;  10  Cal.  1«:  11  ClL  119;  SI  G*L  III;  St  C*L  til,  Dl :  ITlIllmilll  *.  HUL 
KhcIi  I7tb,  19M,  S  ^.  C.  I-  J.  IH;  HoCHDlTnir  v.  CmiS^MI,  ft^ 
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tlie  Bench.  May  17th,  18B0, 5  Pac.  C.  L.  J.  519;  see  DSFicnorr,  lastnw 
viciENT.  Supporting— judgment,  see  Jvdomxitt.  Test— of  suffi- 
ciency, special  verdict  as,  lM3aL  101.  ultimate  fkcts— stating.  41  CaL 
512:  47  Cal.  174;  49  CaL  552:  50  Cal.  112;  tt  Oal.  171, 217.  Umiecessary— 
as  to  what,  8  CaL- 445;  34  CaL  252:  when,  SI  CaL  210.  Waiver— of,  sec. 
884. 

§  634.  Findings  of  fact  may  be  waived  by  the  several 
paries  to  an  issue  of  fact: 

1.  By  failing  to  appear  at  the  trial ; 

2.  By  consent  in  writing,  filed  with  tbe  cletk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 
Finding  waiTed—non-walTer  must  appear,  51  CaL  283,828;  53  CaL  34; 

Carr  v.  Cronan,  etc.  April  7th,  1880, 5  Fac.  C.  L.  J.  284 :  waiver,  when  In- 
joolcious,  39  CaL  381. 

§  635.    Bepealed.    [In  effect  April  3rd,  18t6.] 

§  636.  On  a  judgment  for  the  plaintiff  upon  an  issue 
of  law,  he  may  proceed  in  the  manner  priescribed  by  the 
first  two  subdivisions  of  section  five  hundred  and  eightv- 
five,  upon  the  failure  of  the  defendant  to  answer.  If 
judgment  be  for  the  defendant  upon  an  issue  of  law,  and 
the  taking  of  an  account  or  the  proof  of  any  fact  be  nec- 
essary to  enable  the  court  to  complete  the  judgment,  a 
reference  may  be  ordered  as  in  that  section  proTided. 

Xssne  of  law— sec.  589  judgment  on.  demnrrer  overruled  or  sustained, 
28  Cal.  106;  44  Cai.  820:  49  CiX  346;  and  see  sees.  472. 585:  when  a  har,  47 
CaL  32:  and  see  sec.  1008:  generaUy,  sec.  577a  et  seg^i  sec  861m. 

Beferenoe— sec.  838  et  teq. 


226  BETSRENCES  Ain>  TBIALS  B7  BXTBEEBS.  §8638-9 


OHAPTEE  VL 
OF   RBFBRSNCB8  AND   TRIALS    BT 


I  6S8.  Beferance  ordered  upon  agreement  of  parties,  In  wbat  cases. 
I  699.  Reference  ordered  on  mouon,  in  wliat  cases. 
640.  Number  of  referees,  qualifications,  etc. 
I  641.  zaOier party  may  object.    Grounds  of  objection. 
1. 643.  Objections,  how  disposed  of. 
S  64S.  Referees  to  report  within  ten  days.  SiCect  ci.   How  excepted 

to,  etc. 
S  644.  Rffect  of  referees'  finding. 
S  645.  How  excepted  tb,  etc. 

§  638.  A  reference  may  be  ordered  upon  the  agree- 
ment of  the  parties  filed  Tnth  the  clerk  or  entered  in  the 
minutes : 

1.  To  tiy  any  or  all  of  the  issues  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  finoing  and 
judgment  thereon; 

2.  To  ascertain  a  fact  nteessary  to  enable  the  court  to 
determine  an  action  or  proceeding. 

Reference  in  general— court  conmilssioners,  before,  sec.  2S9,  subd.  2: 
fees  for,  sec.  1028 :  priTate  trial,  sec.  125 :  compulBOir,  see  next  section : 
special, see  subd.  2, <f0*a:  eeneral.  see  subd.  1,  infra:  constitutional- 
ity, as  to  waiver  of  Jury  trial,  sec.  631n.  Referees— number,  etc.  sec.  640 : 
objections  to,  sees.  641, 642 :  trial  by,  sec.  638(i :  report  of,  sees.  64S-4A. 

Oonaenty  reference  by— consent  essential,  2  Cal.  63, 261;  24  CaL  424; 
35Cal.549:  improper.  1  Cal.  836:  constitutionality,  sec.  631n;  2  Cal.  92: 
discontinuance,  1  Cat  46;  4  Cal.  I:  order  for,2  Cal.  356;  4Cal.  1;  9Cal.358. 

Subdivision  l.  To  report  a  Judgment,  etc.— 6  Cal.  2U;  20  Cal.  92. 

TWal  by  referee-eec.  1053;  2  CaL  195;  3  Cal.  406;  5  Cal.  430;  7  CaL  50; 
10  CaL  645;  20  Cal.  92;  and  see  COvntroT  ov  Tbial,  sec.  607n. 

Findings— sec.  633n. 

Judgment— generally,  sees.  STJfk,  664fi. 

Sttbdiyisiov  2.  To  take  testimony,  etc.— see  sec.  259,  subd.  2;  9  CaL 
913;  41  Cal.  394. 

Beport— sec.  64S». 

§  699.  When  the  parties  do  not  consent,  the  court  may, 
upon  the  application  of  either,  or  of  its  own  motion,  di- 
rect a  reference  in  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  requires  the  exam- 
ination of  a  long  account  on  either  side,  in  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole 
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issue,  or  report  upon  any  specific  question  of  fact  involved 
therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the 
information  of  the  court  before  judgment,  or  for  carrying 
a  judgment  or  order  into  effect;' 

3.  w  hen  a  question  of  fact,  other  than  upon  the  plead- 
ings, arises  upon  motion  or  otherwise,  in  any  stage  of  the 
action; 

4.  When  it  is  necessary  for  the  information  of  the  court 
in  a  special  proceeding. 

Reference  generally— sec.  638i». 

Oompolsory  reference— unaathorlzed,  1  GaL  336 :  order  for,  2  GaL  245; 
9  Cal.  353 :  and  as  to  power  to  make,  under  Constitution,  see  sec  631ii. 

SUBDIVISIOS'S  1  and  2.  Account— 19  CaL  140;  28  GaL  802;  32  GaL  397; 
38  Cal.  385:  whole  issue,  24  Cal.  421. 

SUBDivisioir  3.  OoUateral  question— see  41  GaL  394. 

SUBDiYisioN  4.  Special  proceeding,  for— generally,  see  sees.  1063, 
1822. 

§  640.  A  reference  may  be  ordered  to  any  person  or 

fiersons,  not  exceeding  three,  agreed  upon  by  the  parties. 
f  the  parties  do  not  agree,  the  court  or  judge  must  ap- 
point one  or  more  referees,  not  exceeding  three,  who  re- 
side in  the  county  in  which  the  action  or  proceeding  is 
triable,  and  against  whom  there  is  no  legal  objection,  or 
the  reference  may  be  made  to  a  court  commissioner  of  the 
county  where  the  cause  is  pending. 

Reference  ordered— see  sees.  638, 639,  and  notes. 

Three  referees— two  may  act,  sec.  1053. 

Oourt  oommisaioner— sec.  259,  subd.  2. 

§  641.  Either  party  may  object  to  the  appointment  of 
any  person  as  referee,  on  bnei  or  more  of  tne  following 
grounds  : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
aeent  to  either  party;  or  being  a  member  of  the  family 
of  either  party;  ot  a  partner  in  business  with  either 
party;  or  being  seciuity  on  any  bond  or  obligation  for 
either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any 
trial  between  the  same  parties,  for  the  same  cause  of  ac- 
tion; 
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5.  Interest  on  the  part  of  such  person  in  the  event  of  the 
action,  or  in  the  niain  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action ; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

ObjectionB  to  referee— compare  sec  602. 

§  642.  The  objections  taken  to  the  appointment  of  any 
X>erson  as  referee  must  be  heard  and  disposed  of  by  the 
court.  Affidavits  may  be  read  and  witnesses  examined 
as  to  such  objections. 

Objectione— see  sec.  641  and  note. 

§  643.  The  referees  or  commissioner  must  report  their 
findings  in  writine  to  the  court,  within  twenty  days  after 
the  testimony  is  closed,  and  the  facts  found  and  conclu- 
sions of  law  must  be  separately  stated  therein. 

Referees— see  sees.  640-642.  Reference— sees.  638,  639.  Oommis- 
flioner— sec.  2d9,  sabd.  2.  Report— 1  Gal.  45,  362;  2  Cal.  822;  3  Cal.  406, 
406. 431 :  5  Cal.  228;  9  Gal.  213;  23  GaL  451:  30  Gal.  280:  account,  as  to,  32 
Cat  397;  47  Gal.  378.  Findings— sec.  633n.  Twenty  days— merely  di- 
rectory, 22  GaL  471,  and  compare  sec.  632». 

§  644.  The  finding  of  the  referee  or  commissioner  upon 
the  whole  issue  must  stand  as  the  finding  of  the  court,  and 
upon  filing  of  the  findine  with  the  clerk  of  the  court,  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court. 

Finding  of  referee— effect  of,  see  Bepojit,  sec.  643n;  whole  isnte 
upani  24  Cal.  424.  Judgment  entered  thereon— 3  Gal.  406;  31  Gal.  333. 

§  645.  The  finding  of  the  referee  or  commissioner  may 
be  excepted  to  and  reviewed  in  like  manner  as  if  made  by 
the  court.  When  the  reference  is  to  report  the  facts,  the 
finding  reported  has  the  effect  of  a  special  verdict. 

Referee's  findings  excepted  to  and  reviewed— 2  Gal.  72,.  122;  4  Cal. 
122;  5  Cal.  90, 430, 453;  7  Cal.  60;  9  GaL  213, 353;  22  GaL  471 ;  47  Gal.  378:  49 
Cal. 293:  exceptions  generally, sees.  646  ei  seq.:  new  trials,  sec.  656  et 

7. :  conrt  commissioner's  report,  time  and  mode  of  excepting  to,  sec. 

},  sabd.  2;  41  Cal.  398.  Reporting  the  facts— see  Bxpobt,  sec.  643n. 
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CHAPTER  Vn. 

PROVISIONS  RELATINO  TO  TRIALS  IK 

OSNERAL. 

abt.  l  Ezoeptiovb. 

n.  MSW  TBIALS. 

ABTIGLE  I. 
EZOXPTIOXTB. 

616.  Excepti<ms  may  be  taken.   Time  when  taken,  etc. 

647.  Whafdeemed  excepted  to. 

648.  Exception,  form  of . 

649.  Exceptlona  algned  by  Jadge  and  filed  with  cleik. 
690.  Exceptions  not  presented  at  time  of  ruling.  Kotlee  to  adyerse 

party,  how  settled  upon,  etc. 
S  651.  Exceptions  after  ludgment,  etc. 
S  652.  When  exception  is  refosed,  apj^catton  to  Snpreme  Ckmrt  to 

prove  the  same,  etc. 
S  693.  Proceedings  when  judge  ceases  to  hold  offloe. 

§  646.  An  exception  is  an  objection  upon  a  matter  of 
law  to  a  decision  made,  either  before  or  after  jud£pnent» 
by  a  court,  tribunal,  judge,  or  other  judicial  omcer,  in  an 
action  or  proceeding.  The  exception  must  be  tiJien  at 
the  time  the  decision  is  made,  except  as  provided  in  see. 
647.    [Approved  April  3rd,  1876— in  effect  June  1st,  1876.] 

^mediate  taUn^^f  exception,  see  Tixb  of  Daoisioir,  under 
Ezceptiona,  infra,  matters  deemed  excepted  to--sec.  647. 

EZOEFTIOlfS. 

Absence-  of  party— as  affecting,  sec.  647  and  note.  Amending— sec. 
690.  Appellate  court— first  raising  objections  in,  9  CaL  409, 478;  6  CaL 
415:  7  Gal.  984:  9  Cal.  562;  10  CaL  258:  13  Cal.  521:  16  Cal.  173, 184^  589;  32 
Car.  533;  23  Gld.  58:  25  CaL  225;  26  Cal.  547;  81  ClO.  225:  34  CaLT  960;  46 
Cal.  293, 363;  47  Cai.  9:  49  Cal.  103:  90  Cal.  444;  52  Cal.  225:  review  in,  47 
Cal.  96,  162,  167.  Bill  of  exceptiona— sees.  690-658.  Oertiiying— sec 
650.  Oharge  to— essential,  49  Cal.  340;  specific,  see  that  head.  Ooa- 
tinnance,  refosal  of— reviewing,  47  Cai.  98, 162:  deemed  excepted  to, 
sec.  647.  Decision— to,  tee  Taken,  to  what.  Deemed  made,  when- 
sec.  647.  Default,  order  opening— iZevtew  of,  47  Cal.  167.  D^Uioik  of, 
sec.  646,  supra:  32  Cal.  304;  34  Cu.  682;  38  CaL  141.  Drafting— sec.  650. 
Evidence,  objection  to— admitted,  subject  to  exception,  7  CaL  38.   /»• 

competent,  18  Cal.  315;  48  Cal.  335;  50  CaL  142.  Immaterial,  48  Gal.  339: 
£state  of  Brooks, March  31st,  1880,5  Pac.  C.  Law  J. 236.  Irrelevant,  6 
Cal.  157;  18  CaL  83:  47  Cal.  588:  50  Cal.  142, 176.  Motion  to  ttrikeout,  43 
Cal.  274, 444;  46  Cal.  600;  47  Gal.  294;  50  Gal.  176.    Rejection  of,  15  Cal.  50. 
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Weight  cf,2S  Cal.  259.  Filing-Hsee  SETTLEMXirT  of.  FindineBi  td— 
see  sec.  (>39n.  Immediate  taking  of--see  Time  op  Dscisioir.  Ixnma- 
terial  evidence  to— see  Evidence.  Incompetent  oTidence,  to—see 
Evidence.  Irrelevant  evidence^  to— see  Evidence.  Manner  of 
taking— see  Taken,  Iiow.  Preparing— see  Settlement  of.  Fre- 
senting- see  Settlement  of.  Reason— of  immediate  taking,  see 
TiMB  OF  Decision.  Record,  appearance  in— sees.  649, 650 ;  5  Cal.  258, 
430;  6  Cal.  202;  11  Cal.  142;  48  Cal.  537, 646.  Rejection  of  evidence,  to— 
see  evidence.  Repeating— 39  Cal.  614.  Reqnisites— of  bill  of  excep. 
tions,sec.  650n.  Reviewing— see  Appellate  Court.  Settlement  of 
—sees.  649-653.  Signing— see  Settlement  of.  Specific,  mnst  be— 
admission  or  rejection  of  evidence,  to,  7  Cal.  38:  10  Cal.  32,267;  12  Cal. 
243;  13  Cal.  220;  15  Cal.  50;  16  Cal.  224;  18  Cal.  315;  19  Cal.  640;  23  Cal. 
259;  24  Cal.  171, 399, 459;  25  Cal.  619;  34  Cal.  554;  46  CaL  392;  48  Cal.  335, 
409, 634;  49  Cal.  552;  50  Cal.  142, 176;  Rider  t;.  Edgar,  Feb.  6th,  1880, 4  Pac. 
C.  I..  J.  545:  charge,  to,  25  Cal.  123;  44  Cal.  246, 414:  47  Cal.  343;  48  Cal. 
410;  50  Cal.  129:  verdict,  to,  sec.  648.  Stating— see  Taken,  how.  Strik- 
ing ont  evidence— motion  for,  see  Evidence.  Tafeen— ^o  what,  23 
Cal.  259;  38  Cal.  141,  and  see  sec.  647.  ffotp,8ee  sees.  648, 1051n,  and  28 
Cal.  170.  When,  see  Time  of  Decision.  Time  of  decision— taking 
at,  i  Cal.  379;  2  Cal.  122;  5  Cal.  339,467:  7  Cal.  423;  8  Cal.  574;  12  Cal.  483; 
15  Cal.  183;  16  Cal.  393:  23  Cal.  66, 354,  418;  24  Cal.  359;  25  Cal.  123, 398;  26 
Cal.  263{  29  Cal.  214;  32  Cal.  102;  33  Cal.  542;  35  Cal.  398:  36  Cal.  310;  45 
Cal.  193,  337;  47  Cal.  387;  48  Cal.  152, 346, 555,637;  il  Cal.  105;  and  see  AP- 
PELLATE Court:  Reason  of  rule)  5  Cal.  339, 467;  7  Cal.  423.  Unnec- 
essary—38  Cal.  27,  and  see  sec.  647.  Waiver— 5  Cal.  40 ;  14  Cal.  544 ;  and 
as  to  evidence,  see  43  Cal.  274, 444;  46  Cal.  560;  47  Cal.  294;  48  Cal.  153:  50 
Cal.  176;  51  Cal.  447:  also  see  Appellate  Court,  and  Time  of  De- 
cision.  Weight  of  evidence,  to-Hsee  Evidence. 

§  647.  The  verdict  of  the  jury,  the  final  decision  in  an 
action  or  proceeding,  an  interlocutory  order  or  decision, 
finally  determining  the  rights  of  the  parties,  or  some  of 
them;  an  order  or  decision  from  which  an  appeal  may  be 
taken;  an  order  sustaining  or  overruling  a  demurrer,  al- 
lowing or  refusing  to  allow  an  amendment  to  a  pleading, 
striking  out  a  pleading  or  a  portion  thereof,  refusing  a 
continuance;  an  order  made  upon  ex  parte  application, 
and  an  order  or  decision  made  in  the  absence  of  a  party, 
are  deemed  to  have  been  excepted  to.  [Approved  April 
3rd — in  effect  June  1st,  1876.] 

Constraction  of  section— 47  Cal.  167.  Decisions  deemed  excepted 
Xo—Absenee  of  party,  in,  Amdt.  1876;  formerly  otherwise,  35  Cal.  398. 
Amendment  to  pleading,  ruling  on,  see  sec.  473n.  Appealable  order,  sec. 
939,  subd.  3,  and  note.  Continuance,  refusing:  granting,  also,  before 
Amdt.  1876:  review  of,  see  Exceptions,  sec.  646«.  Demurrer,  ruling 
on,  sec.  636,  and  note.  Bx  parte  order,  sees.  166,  259,  subd.  1.  Final 
decision,  defined,  1  Cal.  134;  sec.  648n;  and  generally,  see  Judgment, 
sec.  577  and  note,  sec.  664n :  exception  presumed,  34  Cal.  682 :  appeal 
from,  sec.  939,  and  note.  Interlocutory  order  or  decision,  defined,  1  Cal. 
24:  order,  sec.  1003:  decision,  sec.  643n:  review  of,  on  appeal,  sec.  939r, 
and  subd.  3n;  sec.  956n.  Striking  out  pleading,  sec.  toU  and  notes. 
Verdict,  sees.  624-628. 

f648.  Ko  particular  form  of  exception  is  required,  but 
en  the  exception  is  to  the  verdict  or  decision,  upon  the 
Code  Civ.  Pboc.— AO. 


f§  €49-50  TRIALS  IN  OEinCRAI.,  230 

ffround  of  the  insufficiency  of  tbe  evidence  to  tastif y  it, 
the  objection  most  specify  the  particulars  in  which  such 
evidence  is  alleged  to  be  insufficient.  The  objection  most 
be  stated  with  so  much  of  the  evidence  or  other  matter  as 
is  necessary  to  explain  it,  and  no  more.  Only  the  sub- 
stance of  the  reporter's  notes  of  tbe  evidence  shall  be 
stated.  Documents  on  file  in  the  action  or  proceeding 
may  be  copied,  or  the  substance  thereof  stated,  or  a  refer- 
ence thereto,  sufficient  to  identify  them,  may  be  made. 
[Approved  April  3rd,  1876— in  effect  June  1st,  1876. 

Verdict  or  decisioii— on  Insufficient  evidence.  PeeisioHf  meaning 
of,  49  Cal.  42, 552;  51  CaL  110.  JnsiMciency  qf  evidence,  see  Evidencs, 
under  Exceptions,  sec.  646n.  Specifying  particulars,  see  infrct.  Speci- 
fying partictdars— of  insufficiency  of  evidence,  see  Spbcivio,  under 
Exceptions,  sec.  646n:  49  Cal.  552;  50  Cal.  129,508,523;  61  Cal.  180;  Blder 
V.  Edgar,  Feb.  6th,  1880, 4  Pac.  C.  L.  J.  545;  Douglas  v.  Fulda,  Ko.  6115, 
Feb.  9th,  1880, 5  Pac.  G.  L.  J.  18;  same  as  to  statement,  sec.  658. 

§  649.  A  bill  containing  the  exception  to  any  decision 
may  be  presented  to  the  court  or  judge  for  settlement,  at 
the  time  the  decision  is  made,  and  after  having  been 
settled,  shall  be  signed  by  the  judge  and  filed  with  the 
clerk.  When  the  decision  excepted  to  is  made  by  a  trib- 
unal other  than  a  court,  or  by  a  judicial  officer,  the  bill  of 
exceptions  shall  be  presented  to,  and  settled  and  signed 
by  such  tribunal  or  officer.  [Approved  April  3rd,  1876— 
in  effect  June  1st,  1876.1 

Settlement  of  bill  of  exceptions— sec.  650n. 

Filed  with  clerk— when,  49  Cal.  585. 

At  time  of  decision— 47  Cal.  640;  see  also,^  CsJ.  149. 

§  650.  When  a  party  desires  to  have  exceptions  taken 
at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  within 
ten  days  after  the  entry  of  judgment,  if  the  action  were 
tried  with  a  jury,  or  after  receiving  notice  of  the  entry  of 
judgment,  if  the  action  were  tried  without  a  jury,  or 
such  further  time  as  the  court  in  whicl)  the  action  is  pend- 
ing, or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a 
bin,  and  serve  the  same,  or  a  copy  thereof,  upon  the  ad- 
verse party.  Such  draft  must  contain  all  the  exceptions 
taken  Ux>on  which  the  party  relies.  Within  ten  days  after 
such  service  the  adverse  party  may  propose  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
other  party.  The  proposed  bill  and  amendments  must, 
within  ten  days  thereafter,  be  presented  by  the  party 
seeking  the  settlement  of  the  bill,  to  the  judge  who  tried 
or  heard  the  case,  upon  five  days'  notice  to  the  adverse 
party,  or  be  delivered  to  the  clerk  of  the  court  for  the 
judge.    When  received  by  the  clerk  he  must  immediately 
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deliver  them  to  the  judge,  if  he  be  in  the  county;  if  he 
be  ahsent  from  the  county,  and  either  party  desire  the 
papers  to  be  forwarded  to  the  judge,  the  clerk  must,  upon 
notice  in  writing  of  such  party,  immediately  forward 
them  by  mail,  or  other  safe  channel;  if  not  thus  for- 
-warded,  the  clerk  must  deliver  them  to  the  judge  imme- 
diately after  his  return  to  the  county.  When  received 
from  the  clerk,  the  judee  must  designate  the  time  at 
which  he  will  settle  the  Dill,  and  the  clerk  must  imme- 
diately notify  the  parties  of  such  designation.  At  the 
time  designated,  the  judge  must  settle  the  bill.  If*  the 
action  was  tried  before  a  referee,  the  proposed  bill,  with 
the  amendments,  if  any,  must  be  presented  to  such  ref- 
eree for  settlement  within  ten  days  after  service  of  the 
amendments,  upon  notice  of  five  days  to  the  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill.  If 
no  amendments  are  served,  or  if  served  are  allowed,  the 
proposed  bill  may  be  presented,  with  the  amendments,  if 
any,  to  the  judge  or  referee,  .for  settlement,  without 
notice  to  the  adverse  partv.  It  is  the  duty  of  the  judge 
or  referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter,  so  that  the  exceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  the  bill 
must  be  signed  by  the  judge  or  referee,  with  his  certificate 
to  the  ettect  that  the  same  is  allowed,  and  shall  then  be 
filed  wiJth  the  clerk.    [In  effect  July  1st,  1874.] 

Farther  time— sec.  lOM;  60  Cal.  444. 

Ftesentment— 24  CaL  228,  and  see  next  note. 

Time  for  settlement— 47  Gal.  640,  MS;  60  CaL  444:  In  criminal  case, 
47  CaL  631. 

Signed  when— see  Tkeos  bb  Filed,  it^ra, 

Oertiflcate  of  judge— 5  Cal.  148.  JUooting,  9  CaL  172;  47  Cal.  626:  but 
as  to  al)oUtion  of  terms,  see  sec.  73n. 
Then  be  filed— 49  Cal.  685. 
New  trial— bill  of  exceptions  for,  sec.  650,  subd.  2. 

Beqnisites— of  bill  of  exceptions,  sec.  648;  1  Cal.  106;  3  Cal.  426;  5  CaL 
149;  86 CaL  599;  38  CaL  141;  45  Cal.  25:  46  CaL  545;  43  Cal.  210, 581;  50 Cal. 
444;  53  CaL  302 :  for  new  trial,  sec.  259,  subd.  2 :  and  as  to  statement,  see 
sec.  259,  subd.  3,  and  sec.  661». 

§  651.  Exceptions  to  any  decision  made  after  judg- 
ment may  be  presented  to  the  judge  at  the  time  of  such 
decision,  and  ne  settled  or  noted,  as  provided  in  sec.  649, 
and  a  bill  thereof  may  be  presented  and  settled  after- 
ward, as  provided  in  sec.  650,  and  within  like  periods 
after  entry  of  the  order,  upon  appeal  from  which  such 
decision  is  reviewable.    [In  effect  July  Ist,  1874.] 

Decialon  after  judgment— compare  sections  named. 
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§  652.  If  the  judge  in  any  case  refuse  to  allow  an  ex- 
cex)tion  in  accordance  with  the  facts,  the  party  desirinf; 
the  bill  settled  may  apply  by  petition  to  the  Supreme 
Court  to  prove  the  same;  the  application  may  be  made  in 
the  mode  and  manner,  and  under  sucli  regulations  as  that 
court  may  prescribe;  and  the  bill,  when  proyen,  must  be 
certified  by  the  chief  justice  as  correct,  and  filed  with  the 
clerk  of  the  court  in  which  the  action  was  tried,  and  when 
so  filed  it  has  the  same  force  and  effect  as  if  settled  by  the 
judge  who  tried  the  cause. 

Hofuse-49  Cal.  510. 

Potition-35  Cal.  227 ;  49  CA.  263. 

Regulation— see  Supreme  Ct.  Bule  29. 

§  653.  When  the  decision  excepted  to  was  made  by 
any  judicial  officer  other  than  a  judge,  th^  bill  of  excep- 
tions shall  be  presented  to  such  judicial  officer  and  be 
settled  and  signed  by  him,  in  the  same  manner  as  it  is  re- 
quired to  be  jpresented  to,  settled,  and  signed  by  a  court 
or  judge.  A  ]udge  or  judicial  officer  may  settle  and  sign  a 
bill  of  exceptions  after  as  well  as  before  he  ceases  to  be 
such  judge  or  judicial  officer.  If  such  judge  or  judicial 
officer,  before  the  bill  of  exceptions  is  settled,  dies,  is  re- 
moved from  office,  becomes  disqualified,  is  absent  from 
the  State,  or  refuses  to  settle  the  bill  of  exceptions,  or  if 
no  mode  is  provided  by  law  for  the  settlement  of  the 
same,  it  shall  be  settled  and  certified  in  such  manner  as 
the  Supreme  Court  may  by  its  order  or  rules  direct. 
Judges,  judicial  officers,  and  the  Supreme  Court  shall 
respectively  possess  the  same  power,  m  settling  and  cer- 
tifying statements,  as  is  by  this  section  conferred  upon 
them  in  settling  and  certifying  bills  of  exceptions.  [Ap- 
proved April  3rd — in  effect  June  1st,  1876.] 

Order  or  rules— see  Settlement,  under  Supreme  Oonrt  Rules, 

.  sec. I29n. 

ARTICLE  n. 

New  Trials. 

s,  656.'  New  trial  defined. 
§  G57.  When  a  new  trial  may  be  granted.- 
S  (568.  On  what  papers  moved  for. 

I  059.  Notice  of  motion,  upon  whom  served,  and  what  to  contain. 
§  G60.  Motion  to  be  heard  at  the  time  specified,  or  dismissed. 
§  661.  Judge  to  make  statement  on  decision  of  the  motion.     This 
statement  to  constitute  bill  of  i;xceptions. 

§  656.  A  new  trial  is  a  re-examination  of  an  issue  of 
fact  in  the  same  court  after  a  trial  and  decision  by  a  jury 
or  court,  or  by  referees. 

New  trial— see  note  to  next  section. 
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§  657.  The  former  verdict  or  other  decision  may  be 
vacated  and  a  new  trial  granted,  on  the  application  of  the 
party  ag^ieved,  fgr  any  of  tho- following  causes,  mate- 
rially affecting  the  substantial  rights  of  ^uch  part^ : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or 
adverse  party,  or  any  order  of  tho  court,  or  abuse  of  dis- 
cretion, by  which  either  party  was  prevented  from  hav- 
ing a  fair  trial; 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or 
,more  of  the  jurors  have  been  induced  to  assent  to  any 

general  or  special  verdict,  or  to  a  iinding  on  any  question 
submitted  to  them  by  the  court,  by  a  resort  to' the  detei^ 
mination  of  chance,  such  misconduct  may  be  proved  by 
the  affidavit  of  any  one  of  the  jurors: 

3.  Accident  or  surprise,  which  ordinary  prudence  could 
not  have  guarded  against; 

4.  Newly -discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  produced  at  the  trial. 

5.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice ; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

NEW  TRIAL. 

Admissions  preventing— see  Estop^bl.  Affidavits—on  motion 
for,  sec.  699,  subd.  1  and  notd;  also  sree  Grounds,  infrut  subd.  2,  4. 
Appeal-Mts  affecting,  sec.  53». '  Application  fdr— mode  of,  sees.  658, 
699;  and  see  MOTION  FOR.  Argument  for— see  mider  MoTioir  fob. 
Chance,  resort  to— sec.  657,  subd.  2,  abd  note  under  Gbouitds,  infra. 
Conflict  of  evidence— effect  of,  see  Qrounds,  note,  infra,  subd.  <5. 
Damages,  excessive— sec.  €57,  subd.  5,  and  note  under  G-rounds, 
infra,  ]>eflned— sec.  656.  Diligence— proof  of,  see  Grounds  note, 
ti^ra.snbd.  4:  in  prosecution,  sec.  (i60  and  note.  Discretion— exten- 
sive, abuse  of  alone  causes  interference,  2  Cal.  177,853;  5  Cal.84:  10  Cal. 
301;  II  Cal.  340;  12  Cal.  432;  15  Cal.  3o,  £0.501:  16  Cal.  357;  17  Cal.  92, 285. 
416;  18  CaL  203;  2Q  Cal.  196:  21  Cal.  413;  22  Cal.  82;  23  Cal. 243;  26  Cal.  581; 
28  Cal.  J^:  30  Cal.  226;  33Ca<.  522;  41  Cal.  467;  43  Cal.  646:  41)  Cal.  250; 
Kern  Valley  Bank  r.  Chester,  June  3rd,  18d0;  aUo  see  subd.  1  of  this 
section,  and  mider  Grounds  tn^ra.notc  to  &ame,andtosubd.  3  J,  and 
6:  In  other  matters,  15  Cal.  23;  19  Cal.  ea*);  22  Cal.  43;  Parrot  v.  Floyd, 
April  17th,  1880, 6  Pac.  C.  L.  J.  333.  Bquity,  in— extent  of  interference, 
sec.  473fi;  5  Cal.  400,  44d:  7  Cal.  50;  29  Cal.  444;  33  Cal.  31;  41  Cal.  247,318; 
45  Cal.  234:  practice,  7  Cal.  50;  14  Cal.  223;  18  Cal.  42;  4.1  Cal.  126;  SO  Cal. 
105.  Srrors  in  law— sec.  657,  subd.  7,  and  note  under  Grounds^  infra. 
Sstoppel— by  admissions  on  record,  40  Cal.  92.  Exceptions— sec.  646n : 
on  bill  of,  sec.  653,  subd.  2.  Granting— see  Oansn  fob.  Grounds  of— 
see  note,  infra.  Tnsnfflr.ienoy  of  evidence  for— sec.  657,  subd.  6,  and 
note  under  Grounds,  infra.  Intendments— favoring  proceedings  be- 
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loWfSeesecfiSft;  also  DisoBXTio:Br.  «upra.  Imgnlaritfyfor— flec.657, 
subd.  1,  and  see  note  under  Gronnds,  it^fra.  Law— verdict  against, 
sec.  657}  dubd.  1,  and  note  under  (Grounds,  infra:  errors  In,  see  tliat 
head,  supra.  Minutes  of  court,  on-^ec.  659,  sttbd.  4,  sec.  660.  Mis- 
conduct of  juTf—- sec.  657,  subd.  2,  and  see  note  under  QToand8,t's0v. 
Motion  for— argument  on,  see  under  HBABiira,  sec.  660n;  47Cal.  Iffi: 
court's  Instance,  at,  sec.  662:  hearing,  sec.  660:  necessary,  when,  8  GaL 
101;  14Cal.81:  15Cal.3.75:  18  Cal.394;  19  CaL302:  88CaL72:  notice  of, 
sec.  659:  papers  on,  sec.  658:  questions  on,  47  Gal.  162.  Newlf-dis- 
covered  evidence  for-sec.  657,  subd.  4,  and  see  note  under  Grroonds, 
infra.  Notice  of  motion  for— sec.  653.  Order,  £or— effect  of,  33Cal.407; 
43  Gal.  452:  made  on  terms,  1  Gal.  378;  13  Gal.  54;  46  Gal.  576;  47  Cal.264; 
48  Gal.  132.  Statement,  for— sec.  659,  subd.  »and  note :  on  appeal  from 
ruling  as  to,  sec.  661  and  note.  Substantial  rights— Interference  with, 
sec.  157,  and  see  Grounds,  <i^ra,  subd.  7.  Surprise,  for— sec.  657» 
subd.  3,  and  note  under  Grounds,  infra.  Waiver  of— 8  CaL  510:  47 
Gal.  164. 

GR0X7NDS  FOR  NEW  TRIAL. 

SlTBDivisioir  1.  Irregnlaritfinproceedings— 0/ court— see  ABT7SB 
OS*  DisOBETioir,  etc.,  infra,  and  1  Gal.  102, 131;  14  Gal.  661:  23  CaL  335; 
27  Gal.  228;  35  Gal.  346;  47  Gal.  76:  51  Gal.  468:  Preston  v.  Eioreka  A.  S. 
Go.  Feb.  23rd,  1880,  5  Fac.  G.  L.  J.  52;  Estate  of  Brooks,  March 
31st,  1880,  6  Fac.  G.  L.  J.  236.  0/  jury—i  Gal.  274;  9  Gal.  529;  10  Gal. 
196:  12  Gal.  483;  16  Gal.  77 ;  20  Gal.  432;  21  Gal.  337;  22  Gal. 348;  29 Gal.  257; 
43  Gal.  137 :  43  Gal.  1 14 :  and  for  misconduct  of  jury,  see  subd.  2  and  note, 
infra.  Of  adverse  party— see  Abuse  of  discretion,  etc.,  infra.  Abuse 
f^  discretion,  or  prejudicial  order,  10  GaL  464;  11  GaL  161;  and  see  Dis- 
osETiozr,  under  New  Trial,  supra. 

SiTBDiTisioir  2.  Misconduct  oi^xucj—Whai  constitutes^  6  CaL  228; 
9  CaL  529:  10  Cal.  92;  21  GaL  337;  39  Gal.  370, 625;  40  GaL  603;  41  Cal.  238; 
48GaLS65.  Chance,  resort  to,  determination  cf,  5  Gal.  44;  23  Gal.  40; 
25  Gal.  397, 460;  39  Cal.  485:  affidwrits  showing,  sufliciencT  of,  5  CaL  44; 
49 Cal. 274:  impeaching  verdict, seel  GaL 403:  4  GaL  102;  5  Gal. 40, 44; 
15  GaL  70;  25  Gal.  397, 460;  29  Gal.  257;  49  Gal.  274;  fiO  CaL  436;  53  Cal.  491. 

STTBDinsiON  3.  SvaepriM—TVhat constitutes, 5 Cai.  137;  6  CaL  228;  9 
CaL  568;  10  Gal.  523;  13  CaL  220;*21  Cai.  397:  22  Cal.  160:  24  Cal.  85;  28 
Cal.  335;  35  Cal.  846;  39  CaL  447;  40  GaL  264,657;  41  GaL 494;  Preston  «. 
Eureka  A.  S.  Co.,  Feb.  23rd,  1880, 5  Fac.  C.  L.  J.  52.  Abuse  qf  discre- 
tion, required,  2  Gal.  183;  15  GaL  501;  16  Gal.  85;  19  Cal.  355:  30  Cal.  226; 
43  Gal.  6i^;  and  see  under  New  TMal,  supra.  Showing  of,  when  snifi- 
cient,  see  What  constitutes,  supra,  and  following  heads :  Material  injury, 
6  Gal.  228:  17  Gal.  385;  19  GaL  28;  24  GaL  -237;  29  Gal.  562:  32  Cai:  208: 
Relief,  exhausted,  7  Cal.  40;  11  Gal.  21;  17  Gal.  385:  20  Gal.  442;  29  GaL 
605;  33  Gal.  456;  39  GaL  555;  47  Gal.  416;  Kern  Valley  Bank «.  Chester. 
June  3d,  1880, 5  Pac.  G.  L.  J.  500:  Ordinary  prudence^  observance  of,  l 
GaL  429 ;  3  Gal.  113 ;  10  GaL  510 ;  21  GaL  397 ;  29  Cal.  605.  Aeddentf  see  pre- 
vious notes  on  this  subdivision,  and  49  Cal.  669. 

Subdivision  4.  Newly- discovered  evidence— Showing  of,  con- 
tents of  affidavits,  1  Cal.  180, 42»»  3  GaL  55, 113. 896;  11  Cal.  194:  35  CaL 
684;  Stoakes  v.  Monroe,  36  Cal.  383:  38  Cal.  194:  50  Cal.  632.  Material, 
see  Cumulative.  Diligence,  proof  of,  6  CaL  164:  11  Gal.  104,  212;  22  Cal. 
160;  S3  Cai.  99;  38  Gal.  535;  40  CaL  74;  45  Cal.  92, 337.  Cumulative,  not 
merely,  see  sec.  1838:  5  GaL  342;  6  GaL  228:  7  Cal.  40:  22  Cal.  160, 596;  23 
Cal.  419;  24  CaL  513:  34  Gal.  515;  35  Gal.  41;  38  GaL  456.  584;  41  CaL  494: 
45  G  L  337 ;  47  CaL  134. 194, 204 ;  49  CaL  250.  Too  late  for  tried,  7  CaL  418! 
Discretion  of  court  below,  4  Cal.  345;  16  CaL  173:  23  Cal.  243;  41  CaL  461; 
and  see  Abttsx  of  Disobbtiov,  under  Now  Trial,  supra.  In  egmitv, 
ftOaLSW. 
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§  65R  When  tlie  npplicatton  Is  made  tor  a  cause  meo- 
(iooed  in  the  first,  necond.  third,  and  foDTtti  sabdivisioiis 
of  ttic  last  section,  it  must  be  made  upon  affidavits;  for 
any  otlier  cause  it  nav  bo  made,  at  the  option  of  the  mov- 
ing party,  either  upon  the  minutes  of  the  court,  or  a  bill 
of  encGptions,  or  a  statement  of  the  case,  prepared  as 
hereinafter  provided.    [In  effect  July  1st,  1874,] 

BBhei  of  Code  on  »ctloo— 41  Cal.  H. 

Mods  of  appUcBilan— nffldavlts.  on,  sec. GJ9,  nM.  1:  mlDOteiot 
Miirt.  nn,  sec.  ew,  subd.  4 ;  bill  of  eicepiloiu  on,  see.  «M,  sabil.  a;  itate- 
loenl  of  case,  on,  aec.  eiS.  BubiL  3. 

§  659.  The  party  intending  to  move  for  a  new  trial 

must,  within  ten  days  after  t' -"-*  -'  •'-  - —  "  "— 

action  were  tded  by  a  jury,  c 
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of  the  court  or  referee,  if  the' action  were  tried  without  a 
jury,  file  with  the  clerk  and  serve  upon  the  adverse  party 
a  notice  of  his  intention,  designating  the  grounds  upon 
which  the  motion  will  be  made,  and  whetiier  the  same 
will  be  made  upon  affidavits  or  tlie  minutes  of  the  court, 
or  a  bill  of  exceptions,  or  a  statement  of  the  case: 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  mov- 
ing party  must,  within  ten  days  after  serving  tbe  notice, 
or  such  further  time  as  the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow,  lile  such  af&davits 
with  the  clerk,  and  serve  a  copy  upon  the  adverse  party, 
who  shall  have  ten  days  to  tile  counter  affidavits,  a  copy 
of  which  must  be  served  upon  the  moving  party. 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions, 
and  no  bill  has  already  been  settled  as  hereinbefore  pro- 
vided, the  moving  party  shall  have  the  same  time  alter 
service  of  the  notice  to  prepare  and  obtain  a  settlement  of 
a  bill  of  exceptions  as  is  provided  after  the  entry  of  judg- 
ment, or  after  receiving  notice  of  such  entry  by  sec.  650, 
and  the  bill  shall  be  prepared  and  settled  in  a  similar 
manner.  If  a  bill  of  exceptions  has  been  already  settled 
and  tiled,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

B.  If  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service 
of  the  notice,  or  such  iurther  time  as  the  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  'may  allow, 
prepare  a  draft  of  the  statement,  and  serve  the  same,  or 
a  copy  thereof,  upon  the  adverse  party.  If  such  pro- 
posed statement  be  not  agreed  to  by  the  adverse  party,  he 
must,  within  ten  days  tliereafter,  prepare  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
moving  party.  If  the  amendments  be  adopted,  the  state- 
ment sliall  be  amended  accordingly,  and  then  presented 
to  the  judge  who  tried  or  he&rd  the  cause,  for  settlement, 
or  be  delivered  to  the  clerk  of  tbe  court  for  the  judge.  If 
not  adopted,  the  proposed  statement  and  amendments 
shall,  within  ten  days  thereafter,  be  presented  by  the 
moving  party  to  the  judge,  upon  five  days'  notice,  to  the 
adverse  party,  or  delivered  to  the  clerk  of  the  court  for 
the  judge;  and  thereupon  the  same  proceedings  for  the 
settlement  of  the  statement  shall  be  taken  by  the  parties, 
and  clerk,  and  judge,  as  are  required  for  the  settlement  of 
bills  of  exception  by  sec.  650.  If  the  action  was  heard  by 
a  referee,  the  same  proceedings  shall  be  had  for  the  settle- 
ment of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  ref- 
eree.   If  no  amendments  are  served  within  the  time  des- 
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ignated,  or,  if  seired,  are  allowed,  the  proposed  stfttement 
and  amendments,  if  any,  may  be  presented  to  the  judge 
or  referee*  for  settlement,  without  notice  to  the  adverse 
party.  When  the  notice  of  the  motion  designates,  as  the 
^ound  of  the  motion,  the  insufficiency  of  the  eiridence  to 
justify-  the  verdict  or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evidence  is  alleged 
to  be  insuincient.  When  the  notice  designates,  as  the 
ground  of  the  motion,  errors  in  laW  occurring  at  the  trial, 
and  excepted  to  by  the  moving  party,  the  statement  shall 
specify  toe  particular  errors  upon  which  the  party  will 
rely.  If  no  such  specifications  be  made,  the  statement 
shall  be  disregarded  on  the  hearing  of  the  motion.  It  is 
the  duty  of  the  judge  or  referee,  in  settling  the  statement, 
to  strike  out  of  it  all  redundant  and  useless  matter,  and 
to  make  the  statement  truly  represent  the  case,  notwith- 
standing the  assent  of  tlie  parties  to  such  redundant  or 
useless  matter,  or  to  any  inaccurate  statement.  When 
settled,  the  statement  shall  be  signed  by  the  judge  or  ref- 
eree, with  his  certificate  to  the  effect  that  the  same  is 
allowed,  and  shall  then  be  filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of 
the  court,  and  the  ground  of  the  motion  is  the  insuffi- 
ciency of  the  evidence  to  justify  the  vydicttor  other  de- 
cision, the  notice  of  motion  must  specify  the  particulars 
in  which  the  evidence  is  alleged  to  be  insuffifcient;  and,  if 
the  ground  of  the  motion  be  errors  in  laVr  oAurring  at  the 
triaH  and  excepted  to  by  the  moving  paAr,  the  notice 
must  specify  the  particular  errors  upoi>'THph  the  party 
will  reiy.  If  the  notice  do  not  contain  t]^Bpecifications 
here  indicated,  when  the  motion  is  made«r  the  minutes 
of  the  court,  the  motion  must  be  denied.  |In  effect  July 
1st,  1874.]  • 

Within  ten  days— see  Noticb  or  Motion,  infra. 

Verdict  of  jnry-fiecs.  ee4-628. 

Notice  of  deci8ion-30  Cal.  123;  33  Cal.208;  43  Gal.830;  60CaL375: 
meaning  of  * '  decision,"  see  49  CaL  565. 

Notice  of  motion  for  new  trial— fTrtV^M,  miut  be,  24  Gal.  354,364. 
Abandonment,  19  Cal.  602.  Waiver » 9  Cal.  76;  28  Gal.  151 ;  41  Gal.  619:  43 
Gal.  485:  52  Gal.  664.  Filing  and  serving  of  papers,  generally,  sec.  1010  et 
teg.:  initiates  nroceedings,  47  Cal.  58.  Time  for,  mandatory,  9  CM.  €1: 
15  Gal.  313;  24  Gal.  354;  45  Cal.  6J>4;  4?)  Gal.  105. 652;  50  Gal.  370:  extension 
of  time,  sec.  1054 :  excepting  to  court  commissioner's  report,  sec.  259, 
SUM.  2.  Leiignating  grounds,  see  SPECIVYINO  Pabtioulabs,  note, 
infra. 

Proceedings,  limited  time  for -11  Gal.  132;  27  Gal.  491 ;  28  Gal.  262;  43 
Gal.  320. 482 ;  50  Gal.  370;  52  Gal.  664 :  extensions  of  time,  sec.  1054  r  41  Gal. 
515;  43  Gal.  320. 

Specifying  particnlars-27  Gal.  415;  28  Gal.  312;  30  GaL229:  33  Gal. 
302,639;  34  Cal.  90,624:  36GaL117;  37GaL263,381;  38  Gal. 201, 278;  39GaL 


239  TBIALS  IK  GEinSBAL.  §§  660-1 

26S,700;  40Cal.77,689;  41CaL29e;  42  0al.4»;  43  Cal.  274,898:  44  Cal.  210, 
246. 284;  46  Oal.  3, 83. 530;  47  Cal.  19. 416;  48  Cal.  614:  49  CaL  43, 146. 166, 
340. 524 :  fiO  Cal.  130, 187 ;  51  Cal.  221 ;  Rider  v.  Edgar,  Fel>.  6tb,  1880, 4  Fac.- 
O.  Jj.  J.  545;  Preston  v.  Hearst,  March  16th.  1880,  0  Pac.  G.  L.  J.  128: 
Thompson  v.  Patterson,  April  23rd,  1880, 5  Pac.  C.  L.  J.  890. 

Subdivision  1.  Affidavits— time  for  filing,  see  PROOBBDiiros, 
IjIMITBB  Tikb  fob,  note.  4»pra.*  further  time,  sec.  1054:  filing,  etc., 
of  papers,  sec.  1010  et  seq^  indorsement,  43  CaL  542. 

SUBBiVTSioif  2.  Bill  of  ezceptions-Hsettlement.  requisites,  etc., 
see  sec.  650n,  sees.  649-653:  filed  before  signed,  49  CaL  685:  spedfjring 
particulars,  see  note,  tupra. 

SUBDivisioK  8.  Statement— preparation  and  settlement  of,  44  CaL 
210;  60  Cal.  120;  and  compare  sec.  650and  notes:  engrossed  statement, 
incorporating  amendments,  23  Cal.  461 ;  Smith  v.  Davis,  May  19th.  1880, 
5  Pac.  C.  IiTj.  449:  judge's  certificate,  sec.  661n:  13  Cal.  170;  44  Cal.  246; 
and  compare,  14  Cal.  194:  clerk's  duty,  13  Cal.  170;  40  Cal.  142:  mistake 
as  to,  42  CaL  236:  44  Cal.  210:  omission  in,  34  CaL  506:  striking  out,  im- 
proper, 42  CaL  110:  time  for  filing,  47  Cal.  164;  51  Cal.  172;  and  see  Pbo- 
OVKDIVQB,  tupra:  si>ecifylng  particulars,  see  note,  «ttj>ra.*  reserving 
ohiectlon,  48  CaL  320. 

SUBDivisioir  4.  A(0nute8  of  court— motion  on,  sec.  660 :  specifying 
particulars,  see  Bote,  tupra, 

§  660.  The  application  for  a  new  trial  shall  be  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion, 
if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court, 
and  in  other  cases,  after  the  affidavits,  bill  of  exceptions, 
or  statement;  as  the  case  may  be,  are  filed,  and  may  be 
brought  to  a  hearing  upon  motion  of  either  party.  On 
'  such  hearing  reference  may  be  had  in  all  cases  to  the 
pleadings  and  orders  of  the  court  on  file,  and  when  the 
motion  is  made  on  the  minutes,  reference  may  also  be  had 
to  any  depositions,  documentary  evidence,  and  phono- 
firraphic  repolt  of  the  testimony  on  file.  [In  effect  July 
Ist,  1874.]      '■ 

Barliest  practicable  period— diligence  required,  27  CaL  413;  32  CaL 
«»:  46  Cal.  669:  discretion  of  court,  37  Cal.  236;  39  Cal.  434;  44  CaL  889: 
waiver,  47  CaL  645.' 

Brought  to  a  hearings-see  W aivbb,  under  preceding  note. 
Scaxiag—Argumentt  on,  28  Cal.  99;  47  CaL  163;  49  CaL  46.  Premature 
order  on,  41  CaL  881 ;  42  CaL  218, 363.    2Htmittal  on  motion,  48  CaL  646. 

§  661.  The  judgment  roll  and  the  affidavits,  or  bill  of 
exceptions,  or  statement,  as  the  case  may  be,  used  on  the 
heanng,  with  a  copy  of  the  order  made,  shall  constitute 
the  record  to  be  used  on  appeal  from  the  order  granting 
or  refusing  a  new  trial,  unless  the  motion  be  made  on  the 
minutes  oi  the  court,  and  in  that  case  the  judgment  roll 
and  a  statement  to  be  subsequently  prepared,  with  a  copy 
of  the  order,  shall  constitute  the  record  on  appeal.  Such 
subsequent  statement  shall  be  proposed  by  the  party  ap- 
pealii^,  or  Intending  to  appeal,  within  ten.davs  after  the 
entry  of  the  order,  or  such  further  time  as  the  court  in 
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• 

which  the  action  is  pendinfif,  or  a  judge  thereof,  may 
allow,  and  the  same  or  a  copy  thereof  be  served  upon  the 
adverse  party,  who  shall  have  ten  days  thereafter  to  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  party  appealing,  or  intending  to  appeal ; 
and  thereafter  proceedings  shall  be  had,  and  within  like 
periods,  for  the  settlement  of  the  statement  as  provided 
bv  sec.  659,  but  the  'statement  shall  only  contain  the 
grounds  argued  before  the  court  for  a  new  trial,  and  so 
much  of  the  evidence  or  other  matter  as  may  be  necessary 
to  explain  them;  and  it  shall  be  the  duty  of  the  judge  to 
exclude  all  other  evidence  or  matter  from  the  statement. 
[In  effect  July  1st,  1874.] 

Judgment  roll— sec.  670;  Thomas  v.  Anderson,  May  26th,  1880, 5  Pac. 
C.  L.  J.  415. 

Affidavits,  bill  of  exceptions,  statement— sec.  659,  subds.  1,  2,  3, 

and  notes.  * 

Minutes  of  court— sec.  680. 

Statement  on  appezl— Contents  required,  8  Cal.  618;  10  CaL  300;  II 
Cal.214,339;  12  Cal.  280:  13  Cal.  50;  15  Cal.  359;  44  Cal.  S26;  45  Cal.  112; 
47  Cal.  427:  48  Cal.  35, 540:  quantity  of  evidence,  see  48  Cal.  619.  Time 
prescribed  as  to,  8  Cal.  322;  12  Cal.  412.  and  see  PROCEBDIVOS.  LiiciTBD 
TIME  FOR,  sec.  ()59n.  Judge's  certificate,  47  Cal.  526.  Specifying  par- 
ticulars, sec.  65f)«.  Appeal  from  order  as  to  new  trials  «ec.  M6,  subu.  3, 
and  notes.    Record  on  appeal,  49  Cal.  146. 

§  662.  The  verdict  of  a  jury  may  also  be  vacated,  and 
a  new  trial  granted  by  the  court  in  which  the  action  is 
pendlDg,  on  its  own  motion,  without  the  application  of 
either  of  the  parties,  when  there  has  been  such  a  plain 
disregard  by  the  jury  of  the  instructions  of  the  court,  or  the 
evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  of  such  instruc- 
tions, or  under  the  influence  of  passion  or  prejudice.  The 
order  of  the  court  may  be  reviewed  on  appeal  in  the  same 
manner  as  orders  made  on  motions  for  a  new  trial,  and  a 
statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  after  a  motion  is  heard 
upon  the  minutes  of  the  court,  as  provided  in  sec.  661. 
[In  effect  July  1st,  1874.] 

§  663.    Eepealed.     [In  effect  April  15tli,  1880.] 


CH-APTBB  Vm. 

THE  uAinniR  OF  Qimro  and  znrms- 


argumeot  oi  farther  consideistion,  or  grant  a  stay  of  pn>- 
ceedinKs. 

BnMrlnE  jadgnunt— lICaLUj  ESCaL  139;  UC*L  IK. 

Bsaarrlnff— tor  aiguuHmt  arfurtber  eoDslder&tloa,  sec.  E^J. 

Stay  of  proondlngs— bir  appeal.  Bee  H9  sdiI  doW. 

AtaWinaDt  of— when  made,  as  Cal.  137.  AbtinTlaUoiu— e>c„  Me. 
las.  Afflnnatire  reU»(— where  aoiiglit.neB  DE^EBDANT,  »OK.  Af- 
SnnloE-aec.  tUn.  Amgndmsat— «ec.  tzin.  Appeal  fram~«ec.  M9. 
BDbdi.  1  and  I,  note).  AppeUato  nperrliioiioTai— sec  U, and  notes. 
Aui(naianlof-lICaLU7!£!CaL4M;  UCal.SU.SW;  UCaLUS.tM. 


,  if— seo.MI.  Bnforeiog— 

/  of— see  EHTRalsu  JoiMlKBlIT.note. 

B.  Eatopp«]oii— eec.iws.  Bxceaif  nnilt' 

ting— MeBEDHOiioii.eiirDrcUur-  rinal— aec.assn:  I  Cal.M.IM.SGaL 

™.?iif.i  oio,i>i..i  1,.  i">;ifSLMi;anda»1acon»mpt,afte«M.12tB. 


E^ol 


esi  l*CBL.!*8i  liCaL  l+lJKilSCS 

Fnta,  qOMUon  aa  to— PreitoQ  I . 

c.  B6T.   latMUtmaM*  a< 
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HBITTS,  sec.  Sin.  Interest— 28  Cal.  288:  90  Gal.  91;  32  CaL  82.  Inter- 
locntoxy— sec.  647».  Interventiony  after— see  Inteb v  kh  tiob^,  gen- 
erally, sec.  387  and  note.  Kinds  of— sec.  577o.  Language  of— sec.  186. 
Mistakes  in— see  Axxbtd^wsts,  and  45  Cal.  653.  Modifying— sec 
63»;  sec.  957;  53  CaL  653.  Money— in  specified  kind  of,  sec.  667  and 
note:  of  account.  Political  Code,  3272-3274.  New  Trial— yacatlng  hj, 
sec.  657 ;  28  Cal.  534.  Non  obstante  Teredicto— 18  CaL  669.  Nonsmt,  of- 
sec.  581.  Obedience  to— enforcing,  see  Coitteicpts,  sec.  120SK  subds. 
5, 12,  and  notes ;  sec.  1210 ;  and  generally,  sees."  1209-1222.  Order  for— see 
l^OEM.  Parties  to— sees.  885,^78. 579,669;  15  Cal.  41;  37 Cal.  846;  39  CaL 
412, 688 ;  40  Cal.  639.  Pendency  of  action— sec.  1049.  Pleading,  sec.  456. 
Pleadings  on— sec.  685f>.  Becitals  in— 50  CaL  454:  effect  of  recitals 
generally,  sec.  1962.  subd.  2  and  note.  Reduction,  enforcing— 12  CaL 
479;  14  CaL  419.  Relief  by— sec.  S80n.  Remittitnr-«ec.  958.  Beaerr- 
ing— sec.  655.  Restitution— on  reversal  or  modification  of,  sec.  9SI. 
Reversing— sec.  53n,  sec.  957.  Review  of— on  new  tr|al.  sec.  656  et  «e0. : 
on  appeal,  sec.  53»;  sec.  936  et  »eq.,  and  see  sec.  956.  Setting  ofl^-sec 
368, 7  CaL  543;  8  CaL  896;  11  Cal.  93:  14  Cal.  223:  20  CaL  277;  22  CaL  490; 
Jones  V.  Chalfant,  March  15th,  1880,  5  Fac.  C.  L.  J.  184.  Uncertain— 
when,  53  CaL  13.  Vacating— see  New  Tbial,  supra,  and  Openteto. 
Default— sec.  473» ;  also  AMXumancsTt  tupra.  Validating— 50  CaL  389. 

JUDaMENT  IN  PARTIOUIiAH  OASES. 

Administration— against,  sec.  1504.  Arrest  of  debtor— directing, 
see  sec.  684.  Attached  property— satisfying  from,  sec.  550;  9  CaL  538. 
Award  on— sec.  1286.  Oontempt^  in— sec.  1222.  Deed,  setting  aside— 

fenerally,  21  CaL  629;  41  Cal.  85:  of  decedent,  sec.  1589;  39  Cal.  688. 
!jectment,  in-9  CaL  213;  14  CaL  465;  18  CaL  108,217;  22  CaL  613,645; 

26  Cal.  272;  32  Cal.  176;  35  CaL  316;  36  CaL  625;  40  Cal.  294, 299;  41  CaL  41r 
44  Cal.  177;  49  Cal.  137,202;  50  Cal.  814.  Executor,  against— see  Adkin- 

ISTBATOB.  Fiduciary  funds— as  to,  sec.  667n.  Foreclosure— sec.  726. 
In£aq$,  against-31  Cal.  273.  Joint  debtors,  against— sec.  989.  Mar- 
ried woman— as  to,  see  under  Pabtibs,  sees.  370,  871.  Meduuiics' 
liens— sees.  1193,  2194.  Partition— sec.  766.  Partnership— winding  up, 
33  CaL  641.  Receirer-executing  or  securing,  sec.  564,  subds.  S,  4,  and 
notes.  Reference,  on— sec.  6447  Replevin,  in— sec.  667,  and  notes. 
Sureties— on  official  bond,  against,  25  CaL  521;  29  Cal.  642:  on  appeal 
bond,  subrogation  of,  sec.  1059.  Trespass,  in— 53  Cal.  653.  IVoat,  es- 
tablishing—form of,  25  Cal.  317;  84  CaL  514. 

§  665.  When  the  case  is  reserved  for  argument  or  fur- 
ther consideration,  as  mentioned  in  the  last  section,  it 
may  be  brought  by  either  party  before  the  court  fbr  aigu- 
ment. 

Argument— see  sec.  63a. 

§  666.  If  a  counter-claim,  established  at  the  trial,  ex- 
ceed the  plaintiff's  demand,  judgment  for  the  defendant 
must  be  given  for  the  excess;  or  if  it  appear  that  the  de- 
fendant IS  entitled  to  any  othef  affirmative  relief,  judg- 
ment must  be  given  accordingly. 

Oounter-claim— generally,  sees.  438, 439 :  dlsmlsaal  or  nonsuit,  where 
none,  sec.  581,  subd.  1.  Exeeedinn  pUtintiff's  demand,  see  under  Yea^ 
diet,  sec.  626.  Affirmative  relief-see  sec.  442. 


jUDamirr.     §S  667~9 

g  667.  In  an  Hctioa  to  reccTVer  tti«  poa«eiiiloii  of  peS 
Bonal  property,  judgment  for  tbn  plaiiitlfl  mny  be  for  the 

r session  or  the  value  thereof,  in  caaa  a  delivery  caiiDOt 
bad,  and  damsKes  for  the  detention.  If  the  property 
has  been  delivered  t«  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant  may 
be  for  a  return  oC  the  property  ortbe  value  thereof,  in  cane 
a  return  cannot  be  had,  and  damagas  fortaking  and  with- 
holding the  same.  In  an  Uction  on  a  coutract  or  obliga- 
tion in  writing,  for  the  direct  payment  of  money,  made 
payable  in  a  specified  kind  of  money  or  currency,  juilg- 
ment  for  the  plaintiff,  whether  it  be  by  default  or  iifier 
verdict,  may  follow  the  contract  or  obligation,  and  be 
made  payable  in  the  kind  of  money  or  currency  specified 
therein;  and  in  all  actions  for  the  recovery  of  ;noney,  if 
the  plaintiff  allege  in  hia  complaintrthat  the  same  was  un- 
deiatood  and  agreed  by  the  respective  parties  to  be  pay- 
able in  a  specified  kind  of  money  or  currency,  and  this 
fact  is  admitted  by  the  default  of  the  defendant  or  estab- 
lished by  evidence,  the  jadgment  for  the  plaintiff  must  be 
made  payable  In  tho  kina  of  money  or  currency  so  al- 
leged in  tbe  complaint;  and  in  an  action  against  any  per- 
son for  the  recovery  of  money  received  by  such  person  in 
a  tlduciaiy  capacity,  or  to  the  use  of  anotfaer,  Judgment 
for  the  plaintiff  must  be  made  payable  in  the  kind  of 
money  or  currency  80  received  by  such  peraoa. 


Tmit  fanit-KdKtiarvcmafilti.aec.  IMI:  X  CaL  m;  H  CiL  »T, 
St.    attiifimiMir.Uca.Mi  HCaLns.m 

§  668.  The  clerk  must  keep,  with  the  records  of  the 

conrt,  a  book  to  be  called  the  "jadgmeot  book,"  in  which 
judgments  must  be  entered. 
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nevertheless  render  judgment  thereon.  Such  judgment 
is  not  a  lien  on  the  real  property  of  the  deceased  party, 
but  is  payable  in  the  course  of  administration  on  his 
estate. 

Death— suggestion  and  effect  of,  sec.  S85  and  notes. 

Death  after  rerdict-nSO  Cal.  40. 

Payable  in  course  of  administration— sec  IS06,  and  see  sec  1504. 

Before  judgment  entered— 60  GaL  289. 

§  670.  Immediately  after  entering  the  judgment  the 
clerk  must  attach  together  and  iile  tne  following  papers, 
which  constitute  the  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  de- 
fendant, the  summons,  with  the  affidavit  or  proof  of  ser- 
vice, and  the  complaint,  with  a  memorandum  indorsed 
thereon  that  the  default  of  the  defendant  in  not  answer- 
ing was  entered,  and  a  copy  of  the  judgment; 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  ver- 
dict of  the  jury,  or  finding  of  the  court,  or  referee,  all 
bills  of  exceptions  taken  and  filed,  and  a  copy  of  any 
order  made  on  demurrer,  or  relating  to  a  change  of  parties, 
and  a  copy  of  the  judgment.  If  there  are  two  or  more 
defendants  in  the  action,  and  any  one  of  them  has  allowed 
judgment  to  pass  against  him  by  default,  the  sunmions, 
with  proof  of  its  service  upon  such  defendant,  must  also 
be  added  to  the  other  papers  mentioned  in  this  subdivis- 
ion.   [In  effect  March  9th,  1876.] 

Clerk's  powers  and  duties— county  clerk,  see  Folitioai.  Ck>DE, 
sees.  4204,  4205:  deputies,  see  Foliticax  Code,  sees.  866,  4112-4114: 
functions  generally,  see  Ministerial  Offiokrs,  sec.  282fi;  also,  sec. 
535,  subds.  1  and  2, 593, 664, 6(i8, 671-3, 1051, 1052, 2012. 

Judgment  roil— contents,  etc.  18  Cal.  210;  27  Cal.  107;  28  CaL  170, 290; 
SI  Cal.  238:  32  Cal.  172:  34  Cal.  391, 611;  36  Cal.  112;  40  Cal.  378:  47  CaL 
640;  49  Cal.  308;  53  Cal.  39, 399;  and  see  notes  following. 

SUBDIVISIOT7  1.  Where  no  aaiawex— Summons,  contents  and  proof 
of  service,  sees.  407,  415,  and  notes:  complaint,  sec.  426  and  notes. 
Both  part  of  judgment  roll,  Mand  v.  Wear,  May  l7th,  1880, 5  Pac  C.  L. 
J.  426.    Judgment,  by  default,  sec.  585  and  notes. 

SUBmyisioir  2.  Other  oasen— Pleadings,  see  sees.  420-476.  Ver- 
dict, sees.  624-<)28.  FindiJiffs,  sec.  633«.  Report  of  referee,  Thompson  e. 
Patterson,  April  23rd,  18»Q,5Pac.  C.  L.  J.  988.  Excepti(ms,  sec.  648fi; 
sees.  646-653.    Order  on  demurrer— sec.  636  and  note.    Changeaf  parties, 


subd.  1  and  note. 


§  671.  Immediately  after  filing  the  judgment  roll,  the 
clerk  must  make  the  proper  entries  of  the  judgment, 
under  appropriate  heads,  in  the  docket  kept  by  him;  and 
from  the  time  the  judgment  is  docketed  it  becomes  a  lien 
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upon  all  the  Teal  pioperty  of  the  judgment  debtor  not  ex- 
empt from  execution  in  the  eonnty,  owned  by  him  at  the 
time,  or  which  he  may  afterward  acquire,  until  the  lieu 
ceases.  The  lien  continues  for  two  years,  unless  the  en- 
forcement of  the  Judgment  be  stayed  on  appeal  by  the 
execution  of  a  sufficient  undertaking,  as  provided  in  this 
Code,  in  which  case  the  lien  of  tlxe  judgment  ceases.  [lu 
effect  July  1st,  1874.] 

Docketing  judgment— error  in,  6  Cal.  277 :  time  of,  S9  Gal.  187. 

.Judgment  docket--«ecs.  672-674. 

Judgment  lien— Tb  vfhai  attaches,  14  Oal.  428;  16  GaL  181, 213;  28  Gal. 
277:  M  Gal.  511.  Effect  on  attachment  lien— 37  Gal.  121.  Ti»o  years*  du- 
ration,  10  Gal.  71;  16  Cal.  403;  17  Gal.  471;  31  Gal.  396;  46  Gal.  6»4.  Ap- 
peal suspends,  sec.  911  et  seq.:  6  Gal.  130;  25  Gal.  837.  Extinguidted,how, 
1a  CaL  79.    In  foreclosure,  16  Cld.  404 ;  25  GaL  837 ;  28  GaL  520. 

§  672.  The  docket  mentioned  in  the  last  section  is  a 
book  which  the  clerk  keeps  In  his  office,  with  each  j>age 
diyided  into  eight  columns,  and  headed  as  follows :  judg- 
ment debtors;  judgment  creditors;  judgment;  time  of 
entry;  where  entered  in  judgment  book;  appeals,  when 
taken;  judgment  of  appellate  court;  satisfaction  of  judg- 
ment, when  entered.  If  judgment  be  for  the  recovery  of 
money  or  damages,  the  amount  must  be. stated  in  the 
docket  under  the  head  of  judgment;  if  the  judgment  be 
for  any  other  relief,  a  memorandum  of  the  general  char- 
acter of  the  relief  granted  must  be  stated.  The  names  of 
the  defendants  must  be  entered  in  alphabetical  order. 

Docketing  judgment— eec.  671  and  note ;  31  Gai.  293. 

Judgment  docket— what  constitates.  38  Gal.  399:  sufficient  entry,  50 
Cal.  511. 

§  673.  The  docket  kept  by  the  clerk  is  open  at  all  times, 
daring  office  hours,  for  the  inspection  of  the  public,  with- 
out charge.  The  clerk  must  arrange  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  their  in- 
spection. 

Fuhlic  writings— open  to  inspection,  sees.  1892, 1898. 

§  674.  A  transcript  of  the  original  docket,  certified  by 
the  clerk,  may  be  filed  with  the  recorder  of  any  otfler 
county,  and  from  the  time  of  the  filing  the  judgment  be- 
comes a  lien  upon  all  the  real  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  such  county,  owned 
by  him  at  the  time,  or  which  he  may  afterward,  and  be- 
fore the  lien  expires,  acquire.  The  lien  continues  for  two 
years,  unless  the  judgment  be  previously  satisfied. 

Another  coimty— filing  transcript  In,  Civil  Code,  sec.  1159:  where 
land  situated,  sec.  400,  tmte;  bat  see  sec.  78. 
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Baoordlng  gen«rallf— sees.  1166, 116B,  1170. 

Oontinnance  of  lien— 23  Gal.  40. 

Jastice's  Oonrt  jadement— abetiBct  creates  li6n«  see.  900;  and  see  31 
CaL  223. 

§  675.  Satisfaction  of  a  jadgment  may  be  entered  in 
the  clerk's  docket  upon  an  execution  returned  satisfied, 
or  upon  an  acknowledgment  of  satisfaction  filed  with  the 
clerk,  made  in  the  manner  of  an  acknowledgment  of  a 
eonveyance  of  real  property,  by  the  judgment  creditor, 
or  by  his  indorsement  on  the  face,  or  on  the  margin  of  the 
re*cord  of  the  judgment,  or  by  the  attorney,  unless  a 
revocation  of  his  authority  is  filed.  Whenever  a  jadg- 
ment is  satisfied  in  fact,  otherwise  than  upon  an  execu- 
tion, the  party  or  attorney  must  give  such  acknowledg- 
ment, or  make  such  indorsement,  and  upon  motion  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfac- 
tion to  be  made  without  it.    [In  effect  July  1st,  1874.] 

Satisflaotion  of  judgment—  What  contHtutat  8  Gal.  29;  U  CaL  Q61 ;  22 
Cal.  173 ;  23  Gal.  94 ;  44  Gal.  .^19 :  apparent  only.  14  Gal.  661 :  2ft  Gal.  538 :  S2  GaL 


and  see  sees.  283-289. 


TTTIiE  IX. 

On  the  Bzecntion  of  the  Judgment  in 

Civil  Actions. 

Chap.  I.  The  execution. 

U.  Ftoceedings  supplemental  to  the  execution. 
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CHAPTER  I. 


IS: 


I.  PeraoiuJ  properCr  Dot  capable  ol  mawu)  dellvet;,  bow  deliv. 


!  Vtt.  Wben  jDitemeiit  debtor  or  otber  redBinptloiier  mar  redeem, 
i  7N.  IncueiorredeiniiUon,to<*liomttas|iidKmen(8ustotwmade. 
I  TKt.  ynat  a  redampUciaEr  miut  do  la  order  to  rettoem. 
Kll.  Untn  tbe  cxptratlon  of  red^mptloa  Mme  court  mar  reetialo 
L .c What  CO — '■■ — '  — — 


„_teqbt6e  property.    WhatcomldBred  .._-— 
im.  Bents  aDdproflfi. 
{  Ni  II  puvhaler  of  ceal  property  be  CTloted  for  IrregiUarltlM  In 

blea.  WUat  be  maj  rccovr  and  from  wbom.  ^mien  jnOg- 


wbom  made. 
t.  Party  who  paya  more  tbu  Mt  Bbare  may  compel  eoatrlbut 


liave  It  writ  of  execution  issaed  for  its  enforcement. 
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Entnr  of  jndnient— Time  for  execntlon  begins  to  nm  firom,  28  CftU 
418;  30CaL621;  34Cal.611:  generally,  sec.  664,  and  note. 

Within  flTO  y«ara— 22Cal.  647:  when  extended,  sec.  685:  changes  In 
statute,  S7  GaL  11. 

Stay  of  ezecntion— When  proper,  31  CaL  170:  when  improper,  Llveiv 

more  v.  Hodgklns,  April  26th,  1880, 5  Pac.  C.  L.  J.  348:  by  appeal,  seca^ 
942n,  942-945:  no  extension  ofj)erlod  for  issuance  b3r,29  CaL  227:  per- 
petual, when  not  granted,  41  Cal.  253 :  new  trial  as,  28  Ci^.  68;  and  see  40 
Cal.  278. 

§  682.  The  writ  of  execution  must  be  issued  in  the 
name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  and  be  directed  to  the  sheriff,  and 
it  must  Intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  the  judgment  roll  is  filed,  and  if 
it  be  for  money,  the  amount  thereof,  and  the  amount 
actually  due  thereon,  and  if  made  payable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  section  six 
hundred  and  sixty-seven,  the  execution  must  also  state 
the  kind  of  money  or  currency  in  which  the  judgment  is 
payable,  and  must  require  the  sheriff  substantially  as  fol- 
lows: 

1.  If  it  be  against  the  property  of  the  judgment  debtor, 
it  must  require  the  sheriff  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor,  and 
if  sufficient  personal  property  cannot  be  found,  then  out 
of  bis  real  property;  or  it  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed,  or  at 
any  time  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was  re- 
covered, on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county,  stat- 
ing such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  the  personal  representatives,  heirs,  devisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff  to  satisfy 
the  jud^^ent,  with  interest,  out  of  such  property. 

3.  If  It  be  against  the  person  of  the  judgment  debtor,  it 
must  require  toe  sheriff  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  pay  the  judgment, 
with  interest,  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a 
specified  kind  of  money  or  currency,  as  provided  in  sec- 
tion six  hundred  and  sixty-seven,  it  must  also  require  the 
sheriff  to  satisfy  the  same  in  the  kind  of  money  or  cur- 
rency in  which  the  judgment  is  made  payable,  and  the 
sheruF  must  refuse  payment  in  any  other  kind  of  money 
or  currency;  and  in  case  of  levy  and  sale  of  the  proper^ 
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of  the  judgment  debtor,  he  mast  refuse  payment  from 
any  purchaser  at  such  sale  in  any  other  kind  of  money  or 
currency  than  that  specified  in  the  execution.  The  sner- 
iff,  collecting  money  or  currency  in  the  manner  requin^l 
by  this  chapter,  must  pay  to  the  plaintiff  or  party  entitled 
to  recover  the  same,  the  same  kind  of  money  or  currency 
received  by  him,  and  in  case  of  neglect  or  refusal  so  to 
do,  he  shall  be  liable  on  his  official  bond  to  the  judgment 
creditor  in  three  times  the  amount  of  the  money  so  col- 
lected. 

5.  If  it  be  f  of  the  delivery  of  the  possession  of  real  or 
personal  property,  it  must  require  the  sheriff  to  deliver 
the  possession  of  the  same,  describing  it,  to  the  party  en- 
titled thereto,  and  may,  at  the  same  time,  require  the 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits,  re- 
covered by  the  same  judgment,  out  of  the  personal  prop- 
erty of  the  person  against  whom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  ren- 
dered to  be  specified  therein  if  a  delivery  thereof  can- 
not be  had;  and  if  sufficient  personal  property  cannot 
be  found,  then  out  of  the  real  property,  as  provided  in  the 
first  subdivision  of  this  section. 

Writ— generally,  see  sec.  51n. 

Style  of  process,  title  of  court— compare  sec.  407n. 

Issuance— Improper,  14  Cal.  138:  clerk  refusing,  10  CaL  48d^:  without 
docketing  of  judgment,  proper,  39  Cal.  137. 

Name  of  the  people— dO  Cal.  511. 

Judgment— Following  strictly,  10  Cal.  411. 

SiTBDivisiON  1.  Satisfy  the  judgment— see  44  Ciil.  £20.  Pexsonal 
property  insufficient— 6  Cal.  47.  Lien  of  docketed  judgment— see  seo. 
671 ;  effect  of  execution  on,  37  Cal.  121.  Transcript  of  the  docket 
filed— see  sec.  674. 

Subdivision  3.  Execution  against  the  person— see  sec.  9Mm. 

SUBDivisio:^  4.  Money  or  cnrrenoy  specified— kind  of,  sec.  667». 

.  Subdivision  5.  Personal  property,  delivery  of  possession  of— 
see  Beflbvin,  Judgment  in,  sec.  667n.  Real  property— writs  of 
possession,  restitution,  assistuice,  see  sec.  684n. 

§  683.  The  execution  may  be  made  returnable,  at  any 
time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sheriff,  to  the  clerk  with  whom  the  judg- 
ment roll  is  filed.  When  the  execution  is  returned,  the 
clerk  must  attach  it  to  the  judgment  roll.  If  any  real  es- 
tate be  levied  upon,  the  clerk  must  record  the  execution 
and  the  return  thereto  at  large,  and  certify  the  same  un- 
der his  hand  as  true  copies,  in  a  book  to  be  called  the 
"  execution  book,"  which  book  must  be  indexed  with  the 
names  of  the  plaintiffs  and  defendants  in  execution,  alpha- 


9  honm  for  tbe  iDSpection  of  the   poiilio   witho^ 

cba^e.  It  is  evidence  of  the  contents  of  the  originals 
whenever  they  or  any  part  thereof  may  be  destroyed  or 
mutUated. 

Slwrlfrsntiini-3CaLU,'ini{«CBLM,3T;iBCBL16tj  n  <M.  in; 
II  cal.  3a>;  «8  Cal.  42S. 

§  684.  When  the  judgment  ie  far  money  or  the  poaaes- 
Bion  of  real  or  personal  property,  the  same  may  De  en- 
forced by  a  writ  of  execution;  and  if  the  judgment  direct 
that  the  defendant  be  arreated,  the  execution  may  issue 
against  the  person  of  the  judgment  debtor,  after  the 
return  of  an  eiBcution  against  bis  property  unaatlBfied  in 
whole  or  part.  When  tbe  judgment  leqaires  the  sale  of 
property,  the  same  may  be  enforced  by  a,  writ  reciting 
BDcn  judgmeDt  or  the  material  parts  thereof .  and  directing 
the  proper  officer  toeiecutetbe  judgment,  by  making  the 
sale  BJiQ  applying  the  proceeds  in  conformity  therewith. 
Wlien  the  judgment  requires  the  performance  of  any 
other  act  than  as  above  designated,  a  certified  copy  of  the 
judgment  may  be  served  upon  the  party  against  whom 
the  same  is  rendered,  or  upon  the  person  or  officer 
required  thereby  or  by  law  to  obey  the  same,  and  obedi- 
ence thereto  may  be  enforced  by  the  court.  [In  effect 
J«ly  Xst,  1S74.] 


.Amnidin(-t8CsLST2;fi3CaLK.      __ ..__. 

Anachm«nt— wberapn>partTtmiler,sec9.sUiUl,<Mii.  I 
•ecs.  tt6-«n.  Bo«k— recDrded  In,  aec.  Wt.  Oirunaat*— v^  ~«d,  nu>. 
ns-TOO.aniluotM:  oIralamptloQ,ieo.ra.  Ouim— MpropeTtyaelied, 
HD.  Wh  and  Dotst.  OoBtuin  ef-tue  Fokm  or.  OontnbnUDu— um. 
TOt.  <S)«at*-WwhkhiMiMd,ws.»7.  OoMs,fmv-aeoa.l«t3,l«M,I7M; 
tOaL  IB;  14  Oti.  n>.  D«lh^  pu^,  ancr,  M«.  (M,  ud  note. 
DirMttM-Junr.  lao.  M.  lUm  isimi  d— irtio  mar  tn,  sec.  mil.  Bi- 
riiiilliii   »n«  Ml  mfl  nntwii  UMiaalsvT,  "    " — ~ 
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Haeofreiaty,«e6  6B08B,nr.  BiifoKem«BtofJ«dgmtirt1qr— Beo.684. 
Bajol]ilng->16  CaL  200 ;  and  see  Ur  JxnroTiozr ,  sees.  625-53S.  Eviction — 
sec.  706.  Ezemptioni— eec.  090*  and  notes.  Forocloaore— sec.  726;  30 
Cal.  021:  and  see  Absistancis,  Wbit  ov.  Form— sec.  082,  and  notes. 
QroBS.  in— sale  of  realty,  sec.  094fl.  Impeaching  sale— sec.  094n.  In- 
demnity—sec. 089,  and  note.  Irregcdarity  in  sale— see  IxPEAOHnro ; 
also  sec.  708,  and  note.   Issnance— manner  of,  sees.  082,  087:  after 
death  of  party,  sec.  080.   Time  for— see  that  head.  Jndgmmit— foU 
lowlnff,  sec.  082,  and  note;  enforcing,  sec.  084.   Leasehold— absolute 
sale  of,  sec.  700.   Levy— sec.  088,  and  note,  sec.  091n.   Leriable  inter- 
est—sec.  jSOln.  Mandamus— in,  sec.  1005.  Manaal  deliTery— property 
capable  of,  sees.  094, 696 ;  property  not  capable  of,  sec.  088.  Mortgage— 
sec.  701 ,  snbd.  2,  note ;  and  see  Fokbolosuss.  Notice  of  sale— sees.  092, 
003,  and  notes.   Order  for  payment— of  money  by  court,  on,  sec.  1007, 
Person,  against  the— sec.  084n.  Personal  property— see  Pkopebtt. 
Possession— obtaining,  see  under  Profebtt,  Personal  and  Real: 
writ  of,  sec.  084».   Property— liable  to,  sec.  088,  and  note.   Exempt, 
see  EZEVPTIONS.    Personal  levy,  see  that  head:  sale  of,  sec.  094,  and 
see  Things  is  Action  :  obtaining  possession  of,  sec.  082,  subd.  5,note : 
purchase,  sees.  098,  099.   ReaU  sale.  sec.  094:  purchase,  sec.  700:  levy, 
see  that  head:  possession,  obtaining,  sec.  682, snbd.  5,  sec.  684».    Pur- 
chaser—refusing  to  pay,  sees.  609-097 :  rights  of,  sees.  098-708.    Qnash- 
ing— 30  Cal.  114;  31  Cal.  170;  47  Cal.  026;  49  Cal.  200.   Real  property- 
See  under  Pbofebty.  Recalling— 31  Cal.  170.  ReceiTer— in  aid  of, 
sec.  004,  subd.  4.  Redemption— sees.  701-705:  certificate  of,  see  Cebt 
TiviOATB:  method  of.  sees.  702,  703.  705:  money  for,  sec.  702n:  also, 
sees.  702, 704:  parties  who  may  effect,  sec.  701n:  papers  for,  sec.  705, 
and  notes :  time  for,  sec.  702n,  sec.  703.   Redemptioner— sec.  701,  subd. 
2.  Rents  and  Brofits— sec.  707,  and  note.  Reonirements  in-^ec.  683, 
and  notes.   Restitution,  writ  of— sec.  084n.  Itetnm  of— sec.  683,  and 
note.  Reviving— sec. 085n.  Sales— conducted  how, 8eo.604,  and  notes: 
see,  also.  Bids,  Cebtifioatb,  iMPHAORnro.  ISEEonLARiTT,  No- 
tice, PimoHASEB,  Kedbmptzon.  Shbbiff's  Dbsd,  etc.    Satis- 
fied judgment  on— 25  Cal.  538;  49  Cal.  350;  and  see  Quashing.   Set- 
ling  aside— 8  Cal.  130.   Setting  off— 42  Cal.  110.   Sheriff's  deed— sec. 
703».  Sheriff's  duties— as  to,  sec.  082, 691,  and  notes*.  Sheriff's  jury- 
sec.  889n.   Stay  of— sec.  081n.   Subrogation— sec.  709n.   Supplement- 
ary proceedings— sees.  714-721 :  application  fcM*,  sees.  714, 715 :  charao- 
■ter  <tf,sec.  714n:  contempt,  sec.  721:  examination,  sees.  717,  718:  gar- 
nishee, answer  of,  sec.  717:  order  for,  sec.  714.715:  result  of,  6ecs.719, 
720.    Suspending— 31  Cal.  170.   Things  in  action— disposition  of,  sec. 
oein.   Time  for— sees.  081, 085,  and  notes.   Title  acouired— by  certifi- 
cate of  sale,  sec.  700n:  by  sheriff's  deed,  sec.  703n.    vacating— 41  Cal. 
628,  and  see  Setting  Aside.  Tenditioni  exponas— writ  of,  8  Oal. 
165:  48  Cal.  133.  Vessels,  against— sec.  624.    void-*find  voidable*  38 
Cal.  372.   Waste— sec.  706,  and  note.  Writ  of— how  carried  into  effect, 
sec.  691  et  seq.   Writs— of  assistance,  restitution,  etc.,  see  those  heads. 

§  685.  In  all  cases  other  than  for  the  recovery  of 
money,  the  judgment  may  be  enforced  or  carried  into  ex- 
ecution after  the  lapse  of  five  years  from  the  date  of  its 
entry,  by  leave  of  the  court,  upon  motion,  or  by  jud^ent 
for  that  purpose,  founded  upon  supplemental  pleadings. 

-Reviving  execution— 8  Cal.  512;  37  CaL  11:  formerly  applicable. 
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wherever  writ  iiii8artlBfied«  29  Cal.  227 :  teire  foeku,  f onoer  method,  2i 
Cal.  129;  and  see  sec.  802. 

On  motion~17  Gal.  270;  47  CaL  620. 

Snpplemental  pleadings— generally,  see.  iSi  and  notes. 

J  686.  Notwithstanding  the  death  of  a  party  after  the 
gment,  execution  thereon  may  be  issuea,  or  it  may  be 
enforced  as  follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon 
the  application  of  his  executor,  or  administrator,  or  suc- 
cessor in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
judgment  be  for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon. 

.Death  of  party-^-eflect  on  action,  sec.  385  andnotes:  Judgment  after, 
sec.  GSB :  execution  after,  sec.  1505;  50  CaL  289. 

SxTBDunsiO'S  1.  See  note,  mpra. 

SuBnrvisiON  2.  Real  or  personal  property,  recorerf  of—see  sec. 
682.  sabd.  5.  Attachment  cases— not  Indnded,  50  CaL  965. 

§  687.  Where  the  execution  is  against  the  properfcy  of 
ther  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
any  county  in  the  State.  .  Where  it  requires  the  delivery 
of  real  or  personal  property,  it  must  be  issued  to  the 
sheriff  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued,  at  the 
same,  time,  to  different  counties. 

Any  county— in  the  State,  process  extends  to,  sec.  78. 

§  688.  AUgoods,  chattels,  moneys,  and  otHer  property, 
both  real  and  personal,  or  any  interest  therem  of  the 
judgment  debtor,  not  exempt  by  law,  and  all  property 
ana  rights  of  property  seized  and  held  under  attachment 
in  the  action,  are  liable  to  execution.  Shares  and  inter- 
ests in  any  corporation  or  company,  and  debts  and  credits, 
and  all  other  property,  both  real  and  personal,  or  any 
interest  in  either  real  or  personal  property,  and  all  other 
property  not  capable  of  manual  delivery,  may  be  attached 
on  execution,  in  like  manner  as  upon  writs  of  attach- 
ment. Gold  dust  must  be  returned  by  the  officer  as  so 
much  money  collected,  at  its  current  value,  without  ex- 
posing the  same  to  sale.  Until  a  levy,  property  is  not 
affected  by  the  execution. 

Property  liable  to  execution— C%a^fe2^,  portable  property,  custody 
of,  7  OaL  549 :  attached  property,  see  sec.  550.  Interest,  trust,  52  Cal.  326 : 
partiier's,  etc.,  10  Csd.  878;  12  Cal.  191 ;  43  Cal.  238;  52  Cal.  617 :  pledgor's, 
UCal.  601 :  Judgment  debtor's.  1  Cal.  123;  3  Cal.  454;  12  Cal.  226;  19  Cal. 
169;  24  CaL  419 :  good  will,  Civil  Code,  sees.  992. 993.  Contracts,  contin- 
gent and  complicated,  13  Cal.  15:  Judgment,  7  CaL  187:  franchise.  Civil 
Code,  sees.  38&-393;  but  contra  before  Code,  5  Cal.  471 ;  7  CaL  286;  24  Cal. 

CODE  CiV.  PBOO.— AS. 
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474.  Hamettetat  ivhen,  see  Civil  Code,  sees.  1241-1261 ;  17  CAL  408 ;  47  Gat 
485:  separate  property  of  wife,  not  liable,  10  GaL  9;  24  Cat  96:  and  as  to 
sole  trader's,  see  sees.  1811-1822. 

Levy— lien  of  execution  dates  from,6  Cal.  195;  38  CaL  649;  42  CaL  S!9; 
and  see  14  CaL  47 :  generally,  see  sec.  691». 

§  689.  If  the  property  levied  on  be  claimed  by  a  third 
person  as  his  property,  the  sheriff  may  summon  from  his 
county  six  persons  qualified  as  jurors,  between  the  par- 
ties, to  try  the  validity  of  the  claim.  He  must  also  give 
notice  of  the  claim  and  of  the  time  of  trial  to  the  plaintiff, 
who  may  appear  and  contest  the  claim  before  tne  jury. 
The  jury  and  the  witnesses  must  be  sworn  by  the  sheriff, 
and  if  their  verdict  be  in  favor  of  the  claimant,  the 
sheriff  may  relinquish  the  levy,  unless  the  judgment 
creditor  give  him  a  sufficient  indemnity  for  proceeding 
thereon.  The  fees  of  the  jury,  the  sheriff,  and  the  wit- 
nesses must  be  paid  by  the  claimant,  if  the  verdict  be 
against  him;,  otherwise,  by  the  plaintiff.  Each  party 
must  deposit  with  the  sheriir,  before  the  trial,  the  amount 
of  his  fees  and  the  fees  of  the  jury,  and  the  sheriff  must 
pay  the  same  to  the  prevailing  party. 

Claimed  by  third  person — ^notice  and  demand,  1  CaL  160;  6  Csd.  43, 
512:  10  CaL  172 :  12  CaL  73 ;  23  CaL  359;  26  CaL  514 ;  30  CaL  190 ;  38  CaL  588; 
41  Cal.  469. 

Sheriff's  jury— verdict  no  protection  to  officer,  10  CaL  189;  28  CaL  122. 

Sofficient  indemnity— 8  Cal.  227;  15  CaL  75;  18  CaL  622;  32  Cal.  23;  36 
Cal.  455;  wbere  several  executions,  8  Cal.  227;  13  Cal.  521;  34  Cat.  629: 
summary  remedy  tugdltii&t  sureties  on  bond,  sec.  1055,  and  notes. 

§  690.  The  following  property  is  exempt  from  execn- 
tion,  except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two 
hundred  dollars,  belonging  to  the  judgment  debtor; 

2.  Kecessary  household,  table,  and  kitchen  furniture 
belonging  to  tne  judgment  debtor,  including  one  sewing 
machine,  stoves,  stove  pipes,  and  furniture,  wearing  ap- 
parel, beds,  bedding,  and  bedsteads,  hanging  pictures,  oil 
paintings,  and  drawings  drawn  or  painted  by  any  mem- 
Der  of  tlie  family,  and  family  portraits  and  their  neces- 
sary frames,  provisions  actually  provided  for  individual 
or  family  use  sufficient  for  three  months,  and  three  cows 
and  their  sucking  calves,  four  hogs  with  their  sucking 
pigs,  and  food  for  such  cows  and  hogs  for  one  month; 

3.  The  farming  utensils  or  implements  of  husbandry 
of  the  judgment  debtor;  also,  two  oxen,  oy  two  horses,  or 
two  mules  and  their  harness,  one  cart  or  wagon,  and  food 
for  such  oxen,  horses,  or  mules  for  one  month;  also,  all 
seed,  grain  or  vegetables  actually  provided,  reserved,  or 
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on  hand  for  the  purpose  of  planting  or  sawing  at  any  time 
within  the  ensuing  six  months,  not  exceeding  in  value  the 
sum  of  two  hundred  doUaxB,  and  seventy-live  hee-hives, 
and  one  horse  and  vehicle  belonging  to  any  person  who  is 
maimed  or  crippled,  and  the  same  is  necessary  in  his  bus- 
iness: 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  nec- 
essary to  carry  on  liis  trade;  the  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;  the  instruments 
and  chest  of  a  surgeon,  phvsician,  surveyor,  or  dentist, 
necessary  to  the  exercise  of  their  profession,  with  their 
professional  libraries  and  necessary  office  furniture ;  the 
professional  libraries  of  attorneys,  judges,  ministers  of 
the  gospel,  editors,  school  teachers,  ana  music  teachers, 
and  their  necessary  office  furniture;  also,  the  musical  in- 
struments of  music  teachers  actually  used  by  them  in 
giving  instructions,  and  all  the  indexes,  abstracts,  books, 
papers,  maps,  and  office  furniture  of  a  searcher  of  records, 
necessary  to  be  used  in  his  profession; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
value  the  sum  of  live  hundred  dollars;  also,  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  imple- 
ments, and  appliances  necessar^r  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  tne  aggregate 
sum  of  five  hundred  dollars,  and  two  borses,  mules,  or 
oxen,  with'  their  harness,  and  food  for  such  horses,  mules, 
or  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear,  and 
also  his  mining  claim  actually  worked  by  him,  not  exceed- 
ing in  value  the  sum  of  one  thousand  dollars; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  har* 
ness,  and  one  cart  or  wagon,  one  dray  or  truck,  one  coup<^, 
one  hack  or  carriage  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler, 
liackman,  teamster,  or  other  labore^  habitually  earns  his 
living,  and  one  horse  with  vehicle  and  harness,  or  other 
equipments,  used  by  a  physician,  surgeon,  constable,  or 
nunister  of  the  gospel,  in  the  legitimate  practice  of  his 
profession  or  business,  with  fooa  for  such  oxen,  horses, 
or  mules  for  one  month; 

7.  Poultry  not  exceeding  in  value  twenty-five  dol- 
lars; 

8.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next 
preceding  the  levy  of  execution  or  attachment,  when  it 
appears  by  the  debtor's  affidavit,  or  otherwise,  that  such 
earnings  are  necessary  for  the  use  of  his  family  residing 
in  this  State,  supported  in  whole  or  in  part  by  his  labor; 
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but  where  debts  are  incurred  by  any  such  person,  or  his 
wife  or-  family,  for  the  common  necessaries  of  life,  the 
one-half  of  such  earnings  above  mentioned  are,  neverthe- 
less, subject  to  execution,  garnishment,  or  attachment  to 
satisfy  debts  so  incurred; 

9.  The  shares  held  by  a  member  of  a  homestead  asso- 
ciation duly  incorporated,  not  exceeding  in  value  one 
thousand  dollars,  if  the  person  holding  the  shares  is  not 
the  owner  of  a  homestead  under  the  laws  of  this  State. 
All  the  nautical  instruments  and  wearing  apparel  of  any 
master,  officer,  or  seaman  of  any  steamer  or  other  ves- 
sel; 

10.  All  moneys,  benefits,  privileges,  or  immunities  ac- 
cruing or  in  any  manner  growing  out  of  any  life  insur- 
ance on  the  life  of  the  debtor,  it  the  annual  premiums 
paid  do  not  exceed  five  hundred  dollars; 

11.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks,  and  carnages,  hose,  buckets,  implements,  and  ap- 
paratus thereunto  appertaining,  and  all  furniture  and 
uniforms  of  any  fire  company  or  department  organized 
under  any  laws  of  this  State ; 

12.  All  arms,  uniforms,  and  accoutrements  required  by 
law  to  be  kept  by  any  person,  and  also  one  gun  to  be  se- 
lected by  the  debtor; 

■  13.  All  court-houses,  jails,  public  offices,  and  buildings, 
lots,  grounds,  and  personal  property,  the  fixtures,  furni- 
ture, books,  papers,  and  appurtenances  belonging  and 
pertaining  to  the  jail  and  puolic  offices  belonging  to  any 
county  or  to  any  city  and  county  of  this  State,  and  all 
cemeteries,  public  squares,  parks,  and  places,  public 
buildings,  town  Ijalls,  markets,  buildings  for  the  use  of 
fire  departments  and  military  organizations,  and  the  lots 
and  grounds  thereto  belornging  and  appertaining,  owned 
or  held  by  any  town  or  incorporated  city,  or  dedicated  by 
such  town  or  city  to  health,  ornament,  or  public  use,  or 
for  the  use  of  any  fire  or  military  company  organized  un- 
der the  laws  of  tnis  State. 

No  article,  however,  or  species  of  property  mentioned 
in  this  section,  is  exempt  irom  execution  issued  upon  a 
iiidgment  recovered  for  Its  price,  or  upon  a  judgment  of 
foreclosure  of  a  mortgage  thereon.  [Approved  April  1st, 
1878.] 

Object  of  exemptions— 38  GaL  389. 

Seizure  of  exempt  property— liabiUty  for,  39  Cal.  700:  coonty  reve* 
nues,  8  Cal.  52;  and  see  10  Cal.  404. 

Leviable  propesty-Hsec.  688n:  ferryboat,  23  Gal.  257*.  mining  claim,  9 
Gal.  137;  12  Cai.  56;  22  Gal.  645. 


257  THE  EXEOUTION.  §§  691-2 


EXEMPTIONS. 

SUBDivisioir  I.   Ohairs,  tables,  etc.— 38  CaL  384. 

SUBDivisioir  2.  Necessarf  fnmitare— 15  Cal.  266;  38  CaL  384. 

Subdivision  3.  Bones  on  farm— 38  Cal.  383. 

Subdivision  4.  Tools  of  worlcman— 38  Cal.  384. 

Subdivision  6.  Slining  apparatus,  38  Cal.  384. 

Subdivision  6.  Vehicle  in  use,  etc.— two  horses,  22  Gal.  504;  23 
Cal.  82:  43  Cal.  238:  two  mulos,  10  CaL  393:  harness,  43  Cal.  238:  waffon, 
5  Cal.  418;  43  Cal.  238:  teamster,  34  Cal.  302 :  other  laborer,  34  Cal.  302:  ha< 
bituaUy  earns  his  living,  34  Cal.  302;  Forsyth  v.  Bower,  5  Fac.  C.  L.  J. 
337. 

SUBDIVISION  9.  Homestead  right-^hat,  37  Gal.  96. 

Subdivision  10.  Insorance  policy— d^Cal.  542  (before  Amdt.  1878) ; 
41  CaL  803. 

§  691.  The  sheriff  must  execute  the  writ  against  the 
property  of  the  judgment  debtor,  by  levying  on  a  suffi- 
cient amount  of  property,  if  there  be  sufficient,  collecting 
or  selling  the  things  in  action,  and  selling  the  other  prop- 
erty, ana  paying  to  the  plaintiff  or  his  attorney  so  much 
of  the  proceeds  as  will^satisfy  the  judgment.  Any  ex- 
cess in  the  proceeds  over  the  judgment  and  accruing 
costs  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  accruing 
costs  within  the  view  of  the  sherm,  he  must  levy  only  on 
such  part  of  the  property  as  the  judgment  debtor  may 
indicate,  if  the  property  indicated  be  amply  sufficient  to 
satisfy  the  judgment  and  costs.    [In  effect  July  1st,  1874.]. 

Sheriff  mast  execute  writ— Political  Code,  sec.  4180;  1  Cal.  104;  49 
CaL  661 .  Order  to  proceed,  29  Cal.  664 ;  49  Cal.  351 ;  50  Cal.  476.  Apparent 
possestion  as  guide,  6  CaL  43 ;  12  Cal.  73, 226.    Writ  fully  executed,  1  Cal.  26. 

Itevf— Lien  </  exeeiUion  dates  from,  see  sec.  688n.  As  sati^action,  6 
Cal.  195:  32  CaL  131.  Mode  of,  7  Cal.  549;  12  Cal.  469:  25  Cal.  555;  49  Cal. 
656;  and  compare  14  CaL  47;  sec.  642,  lemd  notes.  Attaches  to  wAa(,see 
Pbofbbty  Liablb  to  Execution,  sec.  688n.  On  lands,  37  Cal.  122; 
38  Cal.  649. 

Leviable  interest— sec.  668n;  41  CaL  335;  42  Cal.  646. 

Things  in  action— see  Interest,  Contracts,  under  Pbofbbty  Liable 
to  EXBOUTioir,  sec.  688tt:  18  Cal.  436;  34  Cal.  81 :  collecting,  sees.  644, 
716;  1  Cal.  104:  partner's  interest,  Jones  v.  Thompson,  12  Gal.  li)l;  52 
CaJ.  617;  and  generally,  see  13  CaL  626;  43  CaL  119. 

Selling  property— sec.  694  et  seq. 

Faying  over  proceieds— Political  Code,  sec.  4181;  6  Cal.  195:  10  Cal. 
486;  21  Cal.  }70:  surplus,  40  Cal.  408:  labor  claims,  sec.  1206. 
Judgment  debtor— Indicating  property  to  be  levied  on,  6  Cal.  47. 

§  692.  Before  the  gale  of  property  on  execution,  notice 
thereof  must  be  given,  as  f ollowB : 
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^  1.  In  case  of  perishable  property:  by  posting  written 
notice  of  the  time  and  place  of  sale  in  three  pablic  places 
of  the  township  or  city  where  the  sale  is  to  take  place, 
for  snch  time  as  may  be  reasonable,  considering  the  char- 
acter and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  posting  a 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  tot  ndt  less  than  five 
nor  more  than  ten  days; 

3.  In  case  of  real  property:  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days,  in 
three  public  places  of  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be 
sold,  and  publishing  a  copy  thereof  once  a  week  for  the 
same  period,  in  some  newspaper  published  in  the  county, 
if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is  to 
be  sold  is  made  payable  in  a  specified  kind  ot  money  or 
currency,  the  several  notices  required  by  this  section 
must  state  the  kind  of  money  or  currency  in  which  bids 
may  be  made  at  such  sale,  whidh  must  be  the  same  as 
that  specified  in  the  judgment.    [In  effect  July  1st,  1874.] 

Sale  of  resgels,  notice  of— sees.  824, 827. 

Sale  withont  notioe— see  sec.  693. 

SUBDivisioir  1.  Perishable  propertr-HBale  under  attacbment,  see. 
547. 

SxTBDivisioir  4.  Specified  kind  of  money—see  sec.  682;  sabd.  4, 
and  notes. 

§  693.  An  officer  selling  without  the  notice  prescribed 
by  the  last  section  forfeits  five  hundred  dollars  to  the  ag- 
grieved party,  in  addition  to  his  actual  damages;  and  a 
person  willfully  taking  down  or  defacing  the  notice  posted, 
if  done  before  the  sale  or  the  satisf^^c^n  of  the  judgment 
(if  the  judgment  be  satisfied  befdjft  sale),  forfeits  five 
hundred  dollars.  J^ 

Wantof  notice~remed7for,6Cftl.47;  i7Cal.626:  affsrieyed  iMur^, 
22Cal.263.  ^ 

g  694.  All  sales  of  property  under  execution  must  be 
made  at  auction  to  the  nighest  bidder,  between  the  hours 
of  nine  in  the  morning  and  five  in  the  afternoon.  After 
sufficient  property  has  been  sold  to  satisf  v  the  execution, 
no  more  can  be  sold.  Neither  the  officer  holding  the  exe- 
cution nor  his  deputy  can  become  a  purchaser  or  be  inter- 
ested in  any  purchase  at  such  sale.  When  the  sale  is  of 
personal  propertv,  capable  of  manXial  delivery,  it  must 
be  within  view  of  those  who  attend  the  sale,  ana  be  sold 
In  such  parcels  as  are  likely  to  bring  the  highest  price; 
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and  wben  the  sale  is  of  real  property,  consisting  of  sey- 
eral  known  lots  or  parcels,  they  must  he  sold  separately; 
or,  when  a  portion  of  such  real  property  is.  claimed  hy  a 
third  person,  and  he  requires  it  to  he  sola  separately,  such 
portion  must  he  thus  sold.  The  judgment  dehtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  prop- 
erty, real  or  personal,  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  or  of  articles 
which  can  he  sold  to  advantage  separately,  and  the  sheriff 
must  follow  such  directions. 

Statute,  directoiy— 38  Cal.  654. 

Pablicity  of  sale— 12  Gal.  192. 

Auctioneer— sheriff  as,  Political  Code,  sec.  3291. 

Sheriff  de  facto— sale  by,  17  Cal.  626. 


9  Cal.  3d6:  bona  fide, 38  Cal.  372. 

Real  property— Sale  In  gross,  6  CaL  47;  11  Cal.  14;  21  Cal.  .56;  51  Cat 
653;  Ylgourex  v.  Murphy,  March  19thf  1880, 5  Pac.  C.  L.  J.  176. 

Impeaching  sale— irregularity,  for,  7  Cal.  160;  18  Cal.  436;  23  Cal.  226. 
Vigoarexr.  Murphy,  cited  «tfz>ra.'  void  Judgment,  under,  8  Cal.  562:  ^ 
Cal.  428:  sberiff's  return,  not  oasis  for,  0  CaL  53;  6  Cal.  277;  38  Cal.  649: 
for  fraud,  23  Cal.  359.  ^ 

§  695.  If  a  purchaser  refuse  to  pay  the  amount  bid  by 
him  for  property  struck  off  to  him  at  a  sale  under  execu- 
tion, the  officer  may  again  sell  the  property  ^t  any  time  to 
the  nio^hest  bidder,  and  if  any  loss  oe  occasioned  thereby, 
the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  compel 
tent  jurisdiction.    [In  effect  July  1st,  1874.] 

Purchase  money  not  paid— where  balance.  5  Cal.  66:  refusal,  6  CaL 
91 ;  8  Cal.  21 :  failure  prerents  reco^(«ry  against  sheriff,  22  CaL  263. 

Recovery  from  l>idder^9  CaL  93;  22  Cal.  511. 

Belief  from  purchase-^  Cal.  559. 


§  G96.  When  a  purchaser  refuses  to  pay,  the  offloer 
Ikiay,  in  his  discretion,  thereafter  reject  any  subsequent 
bid  of  such  person.    [In  effect  July  1st,  1874.] 

§  697.  The  two  preceding  sections  must  not  be  con^ 
strued  to  make  the  officer  flable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and 
the  amount  collected  from  the  purchaser  refusing  to  pay. 

§  698.  When  the  purchaser  of  any  personal  property, 
capable  of  manoal  delivery,  pays  the  purchase-money, 
the  officer  makinff  the  sale  must  deliver  to  the  purchaser 
the  property,  ana,  if  desired,  execute  and  deliver  to  him 
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a  certificate  of  the  sale.    Such  certificate  conreyB.to  the 
purchaser  all  the  right  which  the  debtor  had.  in  such  prop- 
erty on  the  day  the  execution  or  attachment  was  levied. 
Oertifioate  of  sale— see  next  section. 

§  699.  When  the  purchaser  of  any  personal  property, 
not  capable  of  manual  delivery,  pays  the  purchase-money, 
the  officer  makiug  the  sale  must  execute  and  deliver  to 
the  purchaser  a  certificate  of  sale.  Such  certificate  con- 
veys to  the  purchaser  all  the  right  which  the  debtor  had 
in  such  property  on  the  day  the  execution  or  attachment 
was  levied. 

Oertifioate  of  sale— tender  unnecessary,  5  CaL  66;  9  CaL  9S. 

§  70(X  Upon  a  sale  of  real  property,  the  purchaser  is 
BUDStituted  to  and  acquires  all  the  right,  title,  interest, 
and  claim  of  the  judgment  debtor  thereto;  and  when  the 
estate  is  less  than  a  leasehold  of  two  years'  unexpired 
term,  the  sale  is  absolute.  In  all  other  cases,  the  prop- 
erty is  subject  to  redemption,  as  provided  in  this  chapter. 
The  officer  must  give  to  the  purchaser  a  certificate  of  sale, 
containing— 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price^id  for  each  distinct  lot  or  parcel ; 

3.  The  whole  price  paid ; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 
And  when  the  judgment,  under  which  the  sale  has  been 

made,  is  made  payable  in  a  specified  kind  of  money  or 
currency^  the  certificate  must  also  show  the  kind  of  money 
or  currency  in  which  such  redemption  may  be  made, 
which  must  be  the  same  as  that  specified  in  the  judgment. 
A  duplicate  of  such  certificate  must  be  filed  by  the  officer 
in  the  office  of  the  recorder  of  the  county. 

Fnrchaser  at  sale— for  plaintiff,  44  Cal.  520:  lien  of,  9  Cal.  117. 

Title  acqaired  by  sale— through  certificate,  4  Cal.  196;  5  Cal.  392;  10 
CaL  529;  26  Cal.  655:  30  Cal.  135;  31  Cal.  301. 591;  36  Cal.  390;  38  Cal.  423, 
426,428:  generaUy,9  Cal.  117,3(i!>;  12  Cal.  12S;  14  CaL  667;  17  Cal.  45;  21 
Gal.  220 ;  38  Cal.  426, 428 ;  41  CaL  325. 

Absolate  sale  of  leasehold— 31  Cal.  299. 

Subject  to  redemption— 2  Cal.  595;  6  Cal.  173;  9  Cal.  365;  11  CaL  307; 
15  Cal.  516;  21  Cal.  108;  22  Cal.  650;  23  Cal.  16;  88  Cal.  428;  40  CaL  221. 
Oertifioate— where  sale  on  credit,  51  Cal.S:  assignment  of«W  CaL  135. 
Specified  kind  of  money— sec.  682,  subd.  4,  and  notes. 
Duplicate  of  certificate  filed— 31  Cal.  293. 

§  701.  Property  sold  subject  to  redemption,  as  provided 
in  the  last  section,  or  any  part  sold  separately,  may  be 
redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 
lowing persons,  or  their  successors  in  interest: 
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1.  The  judgment  debtor,  or  his  successor  in  interest,  in 
the  whole  or  any  part  of  the  property; 

2.  A  creditor  naving  a  lien  oy  judgment  or  mortgage  on 
the  property  sold,  or  on  some  share  or  part  thereof,  sub- 
sequent to  that  on  which  the  property  was  sold.  The  per- 
sons mentioned  in  the  second  subdivision  of  this  section 
are,  in  this  chapter,  termed  redemptioners. 

Redemption— mode  of,  sec.  702  et  sequ  effect  of,  13  Gftl.  79. 
SuBDrvisiON  1.  Judgment  debtor,  etc.  51  Cal.  539. 
SiTBDmsioir  2.  Judgment  creditor— redemption  by,  sec.  1506;  2 
Cal.  595;  49  CaL  193.    Mortgage,  9  CaL  365;  15  Cal.  516;  53  Cal.  77. 
Subeeqaent  lien— 21  Cal.  106. 

Parties  entitled  to  redeem— sees.  346,  347;  2  Cal.  387:  4  CaL  127;  9 
Cal.  365;  10  CaL  547;  14  CaL  54;  15  CaL  608;  16  Cal.  580;  21  Cal.  106;  23 
Cal.  16;  85  Cal.  713;  36  CaL  390;  40  Cal.  221. 

§  702.  The  judgment  debtor,  or  redemptioner,  may  re- 
deem the  property  from  the  purchaser  any  time  within 
six  months  after  the  sale,  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  two  per  cent,  per  month 
thereon  in  addition,  up  to  the  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  in- 
terest on  such  amount,  and  if  the  purchaser  be  also  a 
creditor  having  a  prior  lien  to  that  of  the  redemptioner, 
other  than  the  judgment  under  which  Such  purchase  was 
made,  the  amount  of  such  lien,  with  interest.  [Approved 
February  15th,  1876.] 

Judgment  debtor—eec.  701,  subd.  1 ;  47  Cal.  82. 

Redemptioner— eec.  701,  subd.  2;  52  Cal.  644. 

Within  «iz  months— 21  Cal.  392:  one  year  for  redranption  of  fran- 
chise, Clyil  Code,  sec.  392. 

Amount  required  for  redemption— 3  Cal.  295;  11  Cal.  14;  14  Cal.  569; 
17  Cal.  476;  37  Cal.  121;  23  Cal.  54;  47  Cal.  147:  money,  kind  of, 4  CaL  127; 
26  Cal.  655;  45  Cal.  189:  payment  under  protest,  9  CaL  366;  14  Cal.  232. 

Amount  of  taxes— 13  CaL  609;  47  Cal.  82. 

§  703.  If  property  be  so  redeemed  by  a  redemptioner, 
another  redemptioner  may,  within  sixty  days  alter  the 
last  redemption,  again  redeem  it  from  the  last  redemp- 
tioner, on  paying  the  sum  paid  on  such  last  redemption, 
with  four  per  cent,  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner 
may  have  paid  thereon  after  the  redemption  by  him^  with 
interest  on  such  amount,  and  in  addition  th^  amount  of 
any  liens  held  by  said  last  redemptioner  prior  to  his  own, 
with  interest;  but  the  judgment  under  which  the  property 
was  sold  need  not  be  so  paid  as  a  lien.  The  property  may 
be  again,  and  as  often  as  a  redemptioner  is  so  disposed., 
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ledeemed  from  any  previous  cedemptioner,  within  siztv 
Aaje  after  the  last  Tedemptian.  on  paying  the  sum  paid 
on  the  last  previous  redemption,  witii  tour  per  cent 
thereon  In  addition,  and  the  amount  oE  any  oasessnienls 
or  taxes  nhich  the  last  previous  redemptioner  paid  after 
the  redemption  by  him,  with  interest  thereon,  and  the 
nmouDt  of  any  liens,  other  than  tlie  judgment  under 
which  the  property  was  sold,  held  by  the  last  redemp- 
tioner previous  to  his  own,  with  interest.  Written  notice 
of  redemption  must  be  given  to  the  sheriff,  and  a  dupli- 
cate filed  with  the  recorder  of  the  county;  and  if  any 
taxes  or  assessments  are  paid  by  tbe  redemptioner,  or  if 
he  has  or  acquires  any  lien  other  than  that  upon  which 
the  redemption  was  made,  notice  thereof  must  in  like 
manoer  be  given  to  the  sheriff,  and  filed  with  tbe  recorder; 
and  if  such  notice  be  not  filed,  the  property  may  be  re- 
deemed without  paying  such  tax,  assesHment,  or  fiea.  If 
□0  redemption  be  made  within  six  months  aft«r  the  sale, 
the  purchaser,  or  his  assignee,  is  entitled  to  a  conveyance; 
or,  if  so  redeemed,  whenever  sixty  days  have  elapsed, 
and  no  other  redemption  has  been  made,  and  notice 
thereof  ^ven,  and  the  time  tor  redemption  has  expired, 
the  last  redemptioner,  or  his  aesignee,  is  entitled  to  a 
■herifi's  deed;  but  in  all  cases  the  judgment  debtor  shall 
have  the  entire  period  of  six  months  from  the  dat«  of  the 
sale  to  redeem  the  property.  If  the  judgment  debtor  re- 
deem, be  must  make  tbe  same  payments  as  are  required 
to  effect  a  redemption  by  a  redemptioner.  If  the  debtor 
redeem,  the  effect  of  the  sale  is  terminated,  and  he  is 
restored  to  bis  estate.  Upon  a  redemption  by  the  debtor, 
tbe  person  to  whom  the  payment  is  made  mnst  execute 
and  deliver  to  him  a  certificate  of  redemption,  acknowl- 
edged or  proved  before  an  officer  authorized  to  take  ac- 
knowledgments of  conveyances  of  real  property.  Such 
cerCiilcate  must  be  Hied  and  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  property  is  situated, 
and  the  recorder  must  note  the  record  thereof  in  the  mac^ 
gin  of  the  record  of  the  certificate  of  sale.  [In  effect  July 
1st,  mi.] 
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Oertiflcate  of  r»demption>-filed,  31  CaL  SOI :  recorded,  see  P<ditlcal 
Code,  sec.  4234:  payment  of  taxes,  17  Cal.  476. 

Sam  paid  on  snch  last  redemption— see  Ahouitt  Bbqttzsed  tor 
Bedbmption,  sec.  702n. 

§  704.  The  payments  mentioned  in  the  last  two  sec- 
tions may  be  made  to  the  purchaser  or  redemptioner,  or 
for  him,  to  the  officer  who  made  the  sale.  When  the 
judgnient  under  which  the  sale  has  been  made  is  payable 
in  a  specified  kind  of  money  or  currency,  payments  must 
be  made  in  the  same  kind  of  money  or  currency,  and  a 
tender  of  the  money  is  equivalent  to  payment. 

Specified  kind  of  money— see  sec.  6S2,  sabd.  4,  and  note;  26  Cal.  659, 
and  compare  38  Cal.  242. 

Tender  eqniralent  to  payment— 17  Cal.  476;  37  CaL  223;  63  CaL  77. 

§  705.  A  redemptioner  must  produce  to  the  officer  or 

gerson,  from  whom  he  seeks  to  redeem,  and  serve  with 
is  notice  to  the  sheriff  : 

1.  A  copy  of  the  docket  of  the  judgment  under  which 
he  claims  the  right  to  redeem,  certified  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed, 
or  if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  ox 
the  record  thereof,  certified  by  the  recorder ; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  sub- 
scribing witness  thereto. 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien. 

Production  of  papers— by  redemptioner,  14  CaL  54;  37  Cal.  121;  48 
Cal.  193. 
SuBDFVisioir  1.   Certified  copy  docket  of  judgment— 51  Cal.  539. 

§  706.  Until  the  expiration  of  the  tin>e  allowed  for  re- 
denmtion,  the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice, 
on  the  application  of  the  purchaser  or  the  judgment  cred- 
itor. But  it  is  not  waste  for  the  person  in  possession  of 
the  property  at  the  time  of  sale,  or  entitled  to  possess- 
sion  afterward,  during  the  period  allowed  for  redemption, 
to  continue  to  use  it  in  the  same  manner  in  which  it  was 
previously  used;  or  to  use  in  the  ordinary  course  of  hus- 
bandry; or  to  make  the  necessary  repairs  of  buildings 
thereon:  or  to  use  wood  or  timber  on  the  property  there- 
for, or  for  the  repair  of  fences,  or  for  fuel  in  his  family, 
while  be  occupies  the  property. 

Until  eji^iration  of  time  for  redemption— no  dumge  of  possession, 
4  Cal.  06;  5  Cal.  891s  31  Cal.  283. 

Waste-sees.  745, 746 ;  22  Cal.  191. 
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f707.  The  purchaser,  from  the  time  of  the  sale  nntU  a 
emption,  and  a  redemptioner,  from  the  time  of  his  re* 
demption  until  another  redemption,  is  entitled  to  receive, 
from  the  tenant  in  possession,  the  rents  of  the  property- 
sold,  or  the  value  oi  the  use  and  occupation  thereof.  But 
when  any  rents  or  profits  have  been  received  by  the  judg- 
ment creditor  or  purchaser,  or  his  or  their  assigns,  from 
the  property  thus  sold  preceding  such  redemption,  the 
amounts  of  such  rents  and  profits  shall  be  a  credit  upon 
the  redemption  money  to  be  paid;  and  if  the  redemptioner 
or  judgment  debtor,  before  the  expiration  of  the  time  al- 
lowed for  such  redemption,  demands  in  writing  of  such 
Surchaser  or  creditor,  or  his  assigns,  a  written  and  veri- 
ed  statement  of  the  amounts  of  such  rents  and  profits 
thus  received,  the  period  for  redemption  is  extended  five 
days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns  to  such  redemptioner  or  debtor. 
If  such  purchaser  or  his  assigns  shall,  for  a  period  of 
one  month  from  and  after  such  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  or  debtor  may 
bring  an  action  in  any  court  of  competent  jurisdiction,  to 
compel  an  accounting  and  disclosure  of  such  rents  and 
profits,  and  until  fifteen  days  from  and  after  the  final  de- 
termination of  such  action,  the  right  of  redemption  is  ex- 
tended to  such  redemptioner  or  debtor. 

Rents  from  tenant  in  possession— 8  Cal.  S92;  21  Cal.  135. 

Use  and  occnpation-^tion  for,  6  Cal.  392;  7  Gal.  43;  13  CaL  514;  18 
Cal.  113;  37  Cal.  424;  38  Cal.  425;  49  Cal.  166. 

Mortgagor  in  possession— 21  Cal.  233. 

Bents  and  profits— liability  for,  2  Cal.  387;  17  Cal,  896;  22  CaL  194; 
SO  Cal.  425;  31  Cal.  269. 

Payment  of  taxes— by  party  in  possession,  18  Cal.  009. 

V 

§  708.  If  the  purchaser  of  real  property  sold  on  execu- 
tion, or  his  successor  in  interest,  be  evicted  therefrom  in 
consequence  of  irregularities  in  the  proceedings  concern- 
ing the  sale,  or  of  the  reversal  or  discharge  ot  the  judg- 
ment, he  may  recover  the  price  paid,  with  interest,  from 
the  judgment  creditor.  If  the  purchaser  of  property  at 
sheriffs  sale,  or  his  successor  in  interest,  fail  to  recover 
possession,  in  consequence  of  irregularity  in  the  proceed- 
ings concerning  the  sale,  or  because  the  property  sold  was 
not  subject  to  execution  and  sale,  the  court  having  juris- 
diction thereof  must,  after  notice  and  on  motion  of  such 
party  in  interest,  or  his  attorney,  revive  the  original  judg- 
ment in  the  name  of  the  petitioner,  for  the  amount  paid 
by  such  purchaser  at  the  sale,  with  interest  thereon  mm 
the  time  of  payment,  at  the  same  rate  that  the  original 
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jadgment  bore ;  and  the  judgment  so  revived  has  the  same 
force  and  effect  as  would  an  original  judgment  of  the  date 
of  the  revival,  and  no  more. 

Reimbtorsement  on  eriction— 38  Cal.  377;  and  see  reimbursement, 
wliere  none,  under  Title  Aoquijeubd  by  Shxbiff's  Dbed,  sec.  703n. 

Izreg^olarity  in  proceedings  — ^rroneoiM  judgment,  effect  of  re- 
renal,  14  Cal.  6Q7;  S4  Cal.  293;  45  Cal.  628:  reUef  from,  16  Cal.  590;  21 
Gal.  87;  23  CaL  630;  24  Cal.  585. 

If  ot  subject  to  execution  and  sale— 47  Cal.  602. 
Bavival  of  judgment— 53  Cal.  312. 

§  709.  When  property,  liable  to  an  execution  against 
several  persons,  is  sold  thereon,  and  more  than  adue  jpro- 
IK>rtion  of  the  judgment  is  satisfied  out  of  the  proceeds  of 
the  sale  of  the  property  of  one  of  them,  or  one  of  them 
pays,  without  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others ;  ana  when  a  judg- 
ment is  against  several,  and  is  upon  an  obligation  oi  one 
of  tli^m,  as  security  for  another,  and  the  surety  pays 
the  amount,  or  any  part  thereof,  either  by  sale  of  his  prop- 
erty or  before  sale,  ne  may  compel  repayment  from  the 
principid;  in  such  case,  the  person  so  paying  or  contrib- 
utingf  18  entitled  to  the  benent  of  the  judgment,  to  enforce 
contribution  or  repayment,  if,  within  ten  days  after  his 
payment,  he  file  witn  the  clerk  of  the  court  where  the 
judsment  was  rendered,  notice  of  his  payment  and  claim 
to  contribution  or  repayment.  Upon  a  filing  of  such  no- 
tice, the  clerk  must  make  an  entry  thereof  in  the  margin 
of  the  docket. 

Subrogation— 17  CaL  246. 

Contribution  by  cosurety— primary  liability,  5t  CaL  686. 

Com  Crv.  Psoo.— 98. 
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CHAPTBE  n. 

PROCEEDZNG-S  SXTPFZiEMISNTARY'  TO  THB 

EXECUTION. 

$  714.  Debtor  regnired  to  answer  concerning  bis  property,  wben. 

§  715.  Proceedings  to  compel  debtor  to  appear.   In  what  cases  lie  may 

be  arrested.  WhaA  ball  may  be  given. 
S  716.  Any  debtor  of  the  judgment  debtor  may  pay  the  latter's  creditor. 
S  717.  Examination  of  debtors  of  Judgment  debtor,  or  of  those  liaving 

property  belonging  to  hun.  | 

§  718.  Witnesses  required  to  testify. 

I  719.  Judge  may  order  property  to  be  applied  on  execution. 
§  720.  Proceedings  upon  clsum  of  another  party  to  property,  or  cm  de> 

nial  of  indebtedness  to  judgment  debtor. 
S  721.  Disobedience  of  orders,  how  punished. 

§  714.  When  an  execntion  against  property  of  the  judg- 
ment debtor,  or  of  any  one  of  severardeDtors  in  the  same 
judgment,  issued  to  the  sheriff  of  the  county  where  he 
resides,  or  if  he  do  not  reside  in  this  State,  to  the  sheriff 
of  tho  county  where  the  judgment  roll  is  illed,  is  returned 
unsatisfied  in  whole  or  in  part,  the  judgment  creditor,  at 
any  time  after  such  return  is  made,  is  entitled  to  an  order 
from  a  judge  of  the  court,  requiring  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such 
judge,  or  a  referee  appointed  b^  him,  at  a  time  and  place 
specified  in  the  order;  but  no  judgment  debtor  must  be 
required  to  attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides.    [In  effect  March  9th,  1880.] 

Supplementary  proceedings— scope  of,  7  CaL  187;  41  Cal.  296. 

Referee— 7  Gal.  187. 

Oonduct  of  examination— sec.  718  and  note. 

Receiver— aiding  proceedings,  sec.  664,  subd.  4;  2ji  CaL  681. 

§  715.  After  the  issuing  of  an  execution  against  prop- 
erty, and  upon  proof,  b^  affidavit  of  a  party  or  otherwise, 
to  the  satisfaction  of  a  judge  of  the  court,  that  any  judg- 
ment debtor  has  property  which  he  unjustly  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  such 
judge  may,  by  an  order,  require  the  judgment  debtor  to 
appear,  at  a  specified  time  and  place,  before  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  the 
same;  and  such  proceedings  may  thereupon  be  had  for 
the  application  of  the  property  of  the  judgment  debtor 
toward  the  satisfaction  of  the  judgment,  as  are  provided 


267  BUPPLEIVCBNTABT  TO  SXSCOTION.    SS  716-18 


upon  tbe  return  of  an  execution.  Instead  of  the  order 
requiring  the  attendance  of  the  iudgment  debtor,  the 
judge  may,  upon  affidavit  of  the  judgment  creditor,  his 
agent,  or  attorney,  if  it  appear  to  him  that  there  is  danger 
of  the  debtor  absconding,  order  the  sheriff  to  arrest  the 
debtor  and  bring  him  Mfore  such  judge.  IJpon  being 
brought  before  the  judge,  he  may  be  ordered  to  enter  into 
an  undertaking,  with  sufficient  surety,  that  he  will  attend 
from  time  to  tmie  before  the  judee  or  referee,  as  may  be 
directed  during  the  pendency  ot  proceedings  and  until 
the  final  termination  thereof,  and  will  not  m  the  mean- 
time -dispose  of  any  portion  of  his  property  not  exempt 
from  execution.  In. default  of  entering  into  such  under- 
taking he  may  be  committed  to  prison.  [In  effect  March 
9th,  1880.] 

Appear  and  anawer-Mc.  718  and  note. 

Application  of  paropertf— of  jadgment  debtor,  to  satisfaction  of 
Judgment,  sec.  719. 

Arrest  of  debtor— as  provisional  remedy,  sees.  478-M4. 

Discharge  of  persons  imprisoned— on  cItU  process,  sees.  114S-1154. 

§  716.  After  the  issuing  of  an  execution  against  prop- 
and  before  its  return,  any  person  indebted  to  the 
lent  debtor  may  pay  to  the  sneriff  the  amount  of  his 
I,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  execution;  and  the  sheriff's  receipt  is  a  sufficient  dis- 
charge for  the  amount  so  paid. 
Strict  ooidnmction— 33Cal..525. 
Attachment,  as  to-H^ompare  sec.  544. 

§  717.  After  the  issuing  or  return  of  an  execution 
aeainst  property  of  the  judgment  debtor,  or  of  any  one 
of  several  debtors  in  the  same  judgment,  or  upon  proof 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge, 
that  any  person  or  corporation  has  property  of  such  judg- 
ment debtor,  or  is  indebted  to  him  in  an  amount  exceed- 
ing fifty  dollars,  the  judge  may,  by  an  order,  require  such 
person  or  corporation,  or  any  officer  or  member  thereof,  to 
appear  at  a  specified  time  and  place  before  him,  or  a 
referee  appointed  by  him,  and  answer  concerning  the 
same. 

Oamiahee,  aaswar  of— <  GaL  258;  4  Ca}.  409;  5  CaL  118. 

Ckmfilahment— equitable  demands  not  subject  of,  compare  15  Cal. 
S78 :  none,  of  money  in  custody  of  the  law,  3  CaL  363 :  otherwise,  of  dis- 
tributed share  of  estate,  85  Cal.  892,  l£y.  P.  Rep.  100. 

718.  Witnesses  may  be  required  to  appear  and  tes- 
y  before  the  judge  or  referee,  upon  any  proceeding  un- 
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der  this  chapter,  in  the  same  manner  as  upon  the  trial  of 

an  issue. 

Oondnct  of  exaniination— 41  CaL  298. 

Witnesses— excuse  for  absence,  6  CaL  32 :  examination  of,  41  CaL  296 : 
rights  and  duties  of,  sees.  2064-2070. 

§  719.  The  judge  or  referee  may  order  any  property  of 
a  judgment  debtor,  not  exempt  from  execution,  in  the 
hands  of  such  debtor  or  any  other  person,  or  due  to  the 
judgment  debtor,  to  be  applied  toward  the  satisfaction  of 
the  judgment. 

Order  to  apply  property— 5  Cal.  118:  6Cal.  16;  26  CaL  681;  47  CaL  131; 
51  Cal.  501. 

In  tiie  hands  of  another-^  Cal.  101. 

Exempt  firom  execntion-Hsec.  GSO  and  note. 

§  720.  If  it  appear  that  a  person  or  corporation,  alleged 
touave  property  of  the  judgment  debtor,  or  to  be  indebted 
to  him,  claims  an  interest  in  the  ]^roperty  adverse  to  him, 
or  denies  the  debt,  the  court  or  judge  may  authorizCj  by 
an  order  made  to  that  effect,  the  judgment  creditor  to  in- 
stitute an  action  against  such  person  or  corporation  for 
the  recovery  of  such  interest  or  debt;  and  tne  court  or 
judge  may,  Dy  order,  forbid  a  transfer  or  other  disposition 
of  such  interest  or  debt,  until  an  action  can  be  commenced 
and  prosecuted  to  judgment.  Such  order  may  be  modified 
or  vacated  by  the  judge  granting  the  same,  or  the  court 
in  which  the  action  is  brought,  at  any  time,  upon  such 
terms  as  may  be  just.  » 

Denial  of  debt— order  to  pay,  improper,  51  Cal.  501. 

Sham  claim— 38  CaL  522. 

Anthorizing  action— only  when  clear  case,  5  Cal/i94;  and  see  Shax 
Claim,  supra. 

Discharge  of  garnishee— and  discontinuancof  3  Cal.  253. 

§  721.  If  any  person,  party,  or  witmss  disobey  an  or- 
der of  the  referee,  properly  made,  in  fpe  proceedings  be- 
fore him  under  this  chapter,  he  may  be  punished  by  the 
court  or  judge  ordering  the  reference,  for  a  contempt. 

Contempt— sec.  1209  etseq. 


] 


TTTLB  X. 

ActioxiB  in  Particular  Cases. 

Chap.      I.    Actions  for  the  foreclosure  of  mortgages. 

U.    Actions  for  nuisance,  waste,  and  wulful  tres- 
pass, in  certain  cases,  on  real  property. 
TTT.    Actions  to  determine  conflicting  claims  to  real 
property,  and  other  provisions  relating  to 
actions  concerning  real  estate. 
IV.    Actions  for  the  partition  of  real  property. 
V.    Actions  for  the  usurpation  of  an  oflice  or  fran- 
chise. 
YI.    Of  actions   against   steamers,  vessels,  and 
boats. 

[269] 
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OHAPTBE  I. 

ACTIONS  FOR  THE  FORECLOSURE  OF 

MORTOAGES. 

§  726.  Proceedings  in  f  orecld^nre  suits. 

§  727.  Surplus  money  to  be  deposited  in  court. 

§  728.  Proceedings  when  debt  secured  falls  due  at  different  times. 

§  726.  There  can  be  but  one  action  for  the  recovery  of 
any  debt,  or  the  enforcement  of  any  right  secored  by 
mortgage  upon  real  estate  or  personal  property,  which 
action  must  be  in  accordance  with  the  provisions  of  tids 
chapter.    In  such  action,  the  court  may,,  by  its  judgment, 
direct  a  sale  of  the  incumbered  property  (or  so  much 
thereof  as  may.  be  necessary),  and  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  tne  costs  of  the 
court  and  the  expenses  of  the  sale,  and  the  amount  due 
to  thef plaintiff;  and  if  it  appear  from  the  sheriff's  return 
that  the  proceeds  are  insumcient,  and  a  balance  still  re- 
mains  due,  judgment  can  then  be  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  lia- 
ble for  the  debt,  and  it  becomes  a  lien  on  the  real  estate 
of  such  judgment  debtor,  as  in  other  cases  on  which  exe- 
cution may  DC  issued.    No  person  holding  a  conveyance 
from  or  under  the  mortgagor,  of  the  property  mortgaged, 
or  having  a  lien  thereon,  which  conveyance  or  lien  does 
not  appear  of  record  in  the  i>roper  office  at  the  time  of 
the  commencement  of  the  action,  need  be  made  a  party 
to  such  action;  and  the  judgment  therein  rendered,  and 
the  proceedings  therein  had,  are  as  conclusive  against  tiie 
party  holding  such  unrecorded  conveyance  or  lien  as  ff 
be  had  been  made  a  party  to  the  action. 

FOBEOLOSUBE  OF  MORTaAGES. 

One  action  onl7--8ec.  744;  24  Cal.  382;  26  CaL  579;  27  Cal.  003:  butsoe 

Harden  v.  Ware,  April  7th,  1880, 5  Pac.  C.  L.  J.  317;  Auld  v.  Stoddard, 
April  20th,  1880, 5  Pac.  C.  L.  J.  327. 

Enforcement  of  mortgAge— Scope  cf  aetionj  9  Cal.  123, 365;  14  Gal. 
461, 559;  18  Cal.  465:  21  Cal.  87;  53  Cal.  99, 267, 456;  and  see  Pertonal  Ida- 
bility,  under  Judokbitt  for  deficiency,  note,  supra:  complaint,  10 
Cal.  229;  28  Cal.  226;  46  Cal.  222;  and  generaUy,  see  sec.  426,  and  notes: 
parties,  see  note,  infra.  Real  estate,  on,  see  MoBTGAaB  osbbballt, 
note,  infra.  Perianal  property,  on,  see  Ciyil  Code.  sec.  2967 :  27  CaL  256: 
pledge,  see  Civil  Code,  sec.  30il. 


IN 
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Jadgment  of  foreclosure— />6eree»  form  and  scope  of,  11  Cal.  11, 360; 
14  Cal.  156;  16  Gal.  461, 559;  18  Cal. 460;  21  Cal. 589;  25  Cal.  337;  27  Cal. 418; 
29  CaL  385;  Leyiston  v.  Swan,  33  Cal.  480;  39  Cal.  304,504;  46  Cal.  638:  de- 
fault, on.  6  Cal.  173:  10  Gal.  442:  effect  of, »  Cal.  337:  9  Cal.  365, 426;  11 
Cal.  14:  14  Cal.  634, 640;  15  Ca].  313:  16  Cal.  105;  21  Cal.  103;  23  Cal.  16:  27 
CaL  596;  49  Gal.  50,  242, 676;  51  Cal.  242;  53  Cal.  557.  Enforcement  of,  30 
CaL  369;  Leviston  v.  Swan,  83  Cal.  480;~  8f  CaL  223;  also  see  Wbit  of 
AssiSTANOSi,  sec.  684»,  and  notes,  infra,  on  Salb,  Amount  Dub, 
Pbbsonal  Judqment,  etc.  Eeceiver,  6  CaL  99;  and  see  sec.  564,  subd. 
2.     Waste,  sec.  745. 

Sale  of  incmnbered  property— 17  Cal.  626;  24  Cal.  605;  30  Cal.  367;  49 
Cal.  50:  execution  sales, generally,  sec.  694  et sea.:  fixtures,  10  Cal.  258: 
installments,  sec.  728:  power  of  sale,  when,  2  Cal.  387;  17  Cal.  589:  22 
Cal.  116:  redemption,  sec.  700  et  sea.;  6  Cal.  174:  14  CaL  559:  21  CaL  108; 
22  Cal.  330:  23  Gal.  16;  33  CaL  92;  SMfCal.  648;  35  Cal.  713;  40  Cal.  58, 221 ;  45 
CaL  128;  50  Cal.  549. 

Application  of  proceeds— 7  Cal.  84,  and  see  following  notes. 

Costs— generally,  sees.  1021-1039. 

Amonnt  due  to  plaintiff— Ascer^atmng,  5  CaL  416.    Counsel  fees,  gen- 


9CaLS»7.    Taxe«,  42  Gal.  494. 

Judgment  for  deficiency—  When  proper,  21  Gal.  76.  Docketing  b<a* 
once,  30  Cal.  622.  Sheriff's  return,  49  Cal.  233:  50  Cal.  511:  52  Cal.  664. 
Personal  liabitity,  1  CaL  351;  10  Cal.  265;  22  CaL  116;  33  Cal.  480;  34  CaL 
548;  35  Gal.  141;  42  Cal.  174;  51  Cal.  242;  Alexander  v.  Bouton,  May  1st, 
1880, 5  Pac.  C.  L.  J.  400.  Zden,  16  Cal.  403;  25  Cal.  337;  28  CaL  520;  89  CaL 
304 ;  50  Cal.  511.    Set-off,  23  Gal:  596. 

Parties-sees.  378.  S19,  382,  389;  4  Cal.  197:  9  CaL  96, 123;  10  CaL  547: 
Montgomery  V.  Tntt,  11  Cal.  307;  12  Cal.  351;  13  CaL  13;  14  Gal.  212;  IS 
Cal.  483:  16  Gal,  461, 580;  17  Cal.  578;  18  CaL  473,  491,  650;  21  Cal.  87,  595r 
23  Cal.  106;  24  Gal.  379, 505:  25  Gal.  154;  28  Gal.  194,  226;  29  Gal.  253;  80 
Gal.  401;  33  Cal.  256, 265;  36  Gal.  390;  37  Cal.  223;  39  Cal.  58;  Carpenter  v. 
Brenham.  40  CaL  221;  43  Cal.  159;  45  CaL  433, 584;  49  CaL  676;  53  CaL 
15, 375:  where  unrecorded  conveyance,  49  Gal.  678. 

Mortgage,  generally— see  Giyil  Code,  sees.  2920-2971 :  construction 
of,  sec.  744  and  notes:  estate,  against  property  of,  sees.  1493n,  1500, 
ised,  1570:  limitations,  sec.  312n:  lis  pendens,  sec.  409  aiid  notes. 

§  727.  If  there  be  surplas  money  remainins  after  pay- 
ment of  the  amount  due  on  the  mortgage,  lien,  or  in- 
canibrance,  with  costs,  the  court  may  cause  the  same  to 
be  paid  to  the  person  entitled  to  it,  and  in  the  meantime 
may  direct  it  to  be  deposited  in  court. 

Deposit  in  court— sees.  573, 574, 2104. 

§  72Q.  If  the  debt  for  which  the  mortgage,  lien,  or  in- 
cumbrance is  held,  is  not  all  due,  so  soon  as  sufficient  of 
the  property  has  been  sold  to  pay  the  amount  due,  with 
costs,  tne  sale  must  cease;  and  afterward,  as  often  as 
more  becomes  due,  for  principal  or  interest,  the  court 
may,  on  motion,  order  more  to  be  sold.    But  if  the  prop- 
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erty  cannot  be  sold  in  portions,  without  injury  to  the  par- 
ties, the  whole  may  be  ordered  to  be  sold  in  the  first  in- 
stance, and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  rebate  is  proper. 

Tnnfallmente-lS  GaL  650;  23  CaL  16;  88  CaL  249;  45  CaL  165;  also,  see 
lBCaL489. 


( 
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CHAPTER  n. 

jLcnova  FOR  nuisance,  v^aste  and 

WIUiFUL  TRESPASS,  IN  CERTAIN 
CASES,  ON  REAL  PROPERT7. 

!  i  731.  Nuisance  defined,  and  actions  for. 
*  I  7^.  Waste,  actions  for. 
!  I  733.  Trespass  for  cutting  or  carrying  off  trees,  etc.,  actions  for. 
1 1  784.  Measure  of  damages  in  certain  cases  under  the  last  section. 
!  I  735.  Damages  In  actions  for  forcible  entry,  etc.,  may  be  trebled. 

§  731.  Anything  which  is  injurious  to  health,  or  inde- 
cent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  propen y,  is  a  nuisance,  and  the 
subject  of  an  action.  Such  action  may  be  brought  by  any 
person  whose  property  is  injuriously  affected,  or  whose 
personal  enjoyment  is  lessened  by  the  nuisance;  and  by 
the  judgment,  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered. 

Knisance— definition, compare  Civil  Code,  sec.  8479:  also,  see  Civil. 
Code,  sees.  3482-3483, 3490:  enjoining,  3  Cal.  90;  5  Cal.  108:  8  Cal.  392;  22 
Cal.  491:  Payne  v.  McElnley,  April  ntb,  1880, 5  Fac.  C.  1.  J.  300:  abat- 
ing. 24  Cal.  359;  41  CaL  iS04;  61  Cai.  416:  damages,  Civil  Code,  sec.  3484; 
crcal.594.  ™-o 

§  732.  If  a  guardian,  tenant  for  life  or  years,  joint 

tenant,  or  tenant  in  common  of  real  property,  commit 

ivaste  thereon,  any  person  aggrieved  hj  tne  waste  may 

bring  an  action  against  him  therefor,  in  which  action 

there  may  be  judgment  for  treble  damages. 

Waste— damages  for,  5  Cal.  239,  and  see  sec.  746:  enjoining,  see  sec. 
745, and  15 CaLlOT;  24 Cal. 467;  34 Cal.  14. 

§  733.  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  other- 
wise injures  any  tree  or  timber  on  the  land  of  another 
person,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village  or  city  lot,  or  cultivated  grounds;  or 
on  the  coDunons  or  public  grounds  of  any  city  or  town,  or 
on  the  street  or  highway  in  front  thereof,  without  lawful 
authority,  is  liable  to  the  owner  of  such  land,  or  to  such 
city  or  town,  for  treble  the  amount  of  damages  which 
ma^  be  assessed  therefor,  in  a  civil  action,  in  any  court 
having  jurisdiction. 
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T^espaM  npon  timber,  eto.— 4S  CaL  162;  51  Cal.  908:  trorer  lies,  4 
CftL184. 

§  734.  Nothing  in  the  last  section  authorizes  the  recor- 
ery  of  more  than  the  just  value  of  the  timber  taken  from 
uncultivated  woodland,  for  the  repair  of  a  public  highway 
or  bridge  upon  the  land,  or  adjoining  it. 

g  735.  If  a  person  recover  damages  for  a  forcible  or 
unlawful  entry  in  or  upon,  or  detenUon  of)  any  buildinf^ 
or  any  cultivated  real  property,  judgment  may  oe  entered 
for  three  times  the  amount  at  which  the  actual  damages 
are  assessed. 

Forcible  entry-Hmd  unlawful  detainer,  treble  daQiages,  sec.  1174;  6 
OaL  6S,  161;  1ft  CaL  149;  23  C^  rrs;  25  CaL  2(S. 
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CHAPTEE  in. 

ACTIONS  TO  DETERMINE  CONFLICTINa 
CLAIMS  TO  REAL  PROPERTT,  AND 
OTHER  PROVISIONS  RELATING  TO 
ACTIONS   CONCERNma   REAL    ESTATE. 

c  738.  Parties  to  an  actloii  to  quiet  title. 

S  739.  When  plalntifl  cannot  recover  costs. 

S  740.  If  plaintiff's  title  terminates  pending  tbe  suit,  what  he  may 

recover,  and  how  verdict  and  judgment  to  be. 
I  741.  When  value  of  Improvements  can  be  allowed  as  a  set-off. 
I  742.  An  order  may  be  made  to  allow  a  party  to  survey  and  measure 

the  land  In  dispute. 
S  743.  Order,  what  to  contain  and  how  served.   If  unnecessary  Injury 

done,  Che  party  surveying  to  be  liable  therefor. 
S  ^44.  A  mortgage  must  not  be  deemed  a  conveyance,  whatever  Its 

terms. 
§  745.  When  court  may  grant  Injunction:  during  foreclosure,  after 

sale  on  exeoution»  before  conveyance. 
§  746.  Damages  may  be  recovered  for  injury  to  the  possession  after 

sale  and  before  delivery  of  possession. 
I  747.  Action  not  to  be  prejudiced  by  alienation,  pending  suit. 
S  74B.  Mining  claims,  actions  concemlDg  to  be  governed  D^  local  rules. 

§  738i  An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him,  for  the  purpose  of  determining 
sucn  adverse  claim. 

Action  to  quiet  title— before  Code,  plaintiff's  possession  essential, 
5  CaL  181:  6  Cal.  33;  7  Cal.  319;  12  Cal.  298. 299;  13  Gal.  107, 521;  14  CaL 
279;  15  Cal.  127;  Curtis  v.  Sutter,  15  Gal.  259;  17  Gal.  149, 461;  21  Cal.  342. 
504;  23  Cal. 71;  25  Cal.  437;  28  Cal.  194.  645;  29  CaL  190;  80  Cal.  662;  32 
C^.  109.  620:  34  Cal.  365, 558, 563;  85  C^.  30:  36  Cal.  313;  37  CaL  282;  38 
Cal.  679;  39  Cal.  13:  40  Cal.  58;  43  Cal.  83;  46  CaL  162:  since  Code,  other- 
wise, 46  Cal.  556;  48  CaL  628:  49  Cal.  356, 517:  50  CaL  485. 619;  51  CaL  801: 
52  Cal.  430, 605;  53  CaL  18, 395, 649:  genenOly,  see  citations  before  and 
since  Code,  supra. 

Obligations— determining  claim  to,  sec.  1050. 

§  739.  If  the  defendant  in  such  action  disclaim  in  his 
answer  any  interest  or  estate  in  the  property,  or  suffer 
judgment  to  be  taken  against  him  without  answer,  the 
plaintiff  cannot  recover  costs. 

Disclaimer— 14  CaL  609;  17  CaL  262;  22  Cal.  105;  27  Cal.  331;  34  Cal.  563. 

§  740.  In  an  action  for  the  recovery  of  real  property, 
where  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  but  it  appears  that  his  right 
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has  terminated  daring  the  pendency  of  the  action,  the 
verdict  andjudgment  must  be  according  to  the  fact,  and 
the  plaintiff  may  recover  damages  for  withholding  the 
property. 

Oommenoement  of  aotion—rigbt  to  recover  at,  14  CaL  465:  title 
subsequently  acaulred,  27  Gal.  239;  30  Cal.467;  89  Cal.354;  41  CaL  22}; 
47  CaL  437. 

Termination  of  right— 22  Cal.  513. 

Pendency  of  action— sec.  1049. 

Damages—see  61  Cal.  112. 

§  741.  When  damages  are  claimed  for  withholding  the 
property  recovered,  upon  which  permanent  improvements 
have  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holdine  under  color  of  title  adversely  to  the  claim 
of  the  plaintiff,  in  good  faith,  the  value  of  such  improve- 
ments must  be  allowed  as  a  set-off  against  such  damages. 

Damages  for  witliholding— 28  Cal.  484. 

&nprovement8— setting  off  value  of,  2  CaL  145;  5  Cal.  319;  8  Cal.  165, 

511;  14  Cal.  465:  18  Cal.  217, 684;  25  Cal.  44;  29  Cal.  160, 380;  31  CaL  487;  35 
Cal.  346;  47  Cal.  56;  51  Cal.  112. 

§  742.  The  court  in  which  an  action  is  pending  for  the 
recovery  of  real  property,  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof,  may,  on  motion,  upon  notice 
by  either  party,  for  good  cause  shown,  grant  an  order  al- 
lowing to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  measurement  thereof,  and  of  any 
tunnels,  shafts,  or  drifts  therein,  for  the  purpose  of  the  ac- 
tion, even  though  entry  for  such  purpose  has  to  be  made 
through  other  lands  belonging  to  parties  to  the  action. 
[In  effect  March  lOfch,  1880.J 

Orders,  motions,  eto.— sec.  1003  et  $eq. 

§  743.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant; 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  make  such 
survey  and  measurement;  but  if  any  unnecessary  injury 
be  done  to  the  property,  he  is  liable  therefor. 

§  744.  A  mortgage  of  r^al  property  shall  not  bedeemed 
a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the  real  property 
without  a  foreclosure  and  sale. 

Oonstmction  of  section— under  Practice  Act,  28  CaL  16;  29  Cal.  25S. 

Oonveyano«  deemed  mortgage— jDeed  appanmtly  absolute,  so  con- 
stroed:  CivU  Code,  sec.  2925:  10  Cal.  197;  22  Cal.  116:  24  CaL  885;  80  CaL 
685:  81  CaL  305;  83  Cal.  338;  46  CaL  299:  proof,  CivU  Code,  sec.  2925:  13 
Cal.  116;  15  Cia.  287;  27  CaL  18, 603;  29  CaL  18;  S3  Cal.  686;  86  CaL  28:  37 
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Cal.  454;  41  CaL  22:  43  Gal.  496;  50  Cal.  207 :  test,  42  CaL  109:  piereqiiis. 
ites,  40  Cal.  119.  Conditional  conveyance,  like  construction,  22  Gal.^55 : 
mortg^age  mere  security.  9  Cal.  365;  16  Cal.  461;  17  Cal.  589:  21  Cal.  609. 
Whatever  its  termst  17  Cal.  589.  Mortgagee's  posse^on,  Civil  Code.  sec. 
2927;  15  Cal.  287;  22  Cal.  255, 330;  24  Cal.  472;  28  Cal.  309.  Contrary  con- 
struction, when,  14  Cal.  256, 428;  18  Cal.  118;  26  Cal.  595;  30  Cal.  289;  33 
Cal.  333;  38  Cal.  586;  42  CaL  75, 2364  43  Cal.  597;  50  Cal.  23:  burden  of 
proof,  53  Cal.  395. 

§  745.  The  court  may  by  injunction,  on  good  cause 
isliown,  restrain  the  party  in  possession  from  doing  any 
act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  be- 
fore a  conveyance. 

Injunction— generally,  sees.  5SSMU3. 

Receiver— sec.  564,  subd.  2. 

'Waste— Civil  Code,  sec.  2929:  10  Cal.  265:  24  Gal.  467:  Backout  v. 
Swift,  27  Cal.  433:  fixtures,  10  Cal.  256;  14  CaL  72;  23  CaL  200. 

Foreclosure  of  mortgage— sec.  726  and  note. 

Execution  sales— sec.  694  et  seq. 

§  746.  "When  real  property  has  been  sold  on  execution, 
the  purchaser  thereof,  or  any  person  who  may  have  suc- 
ceeoied  to  his  interest,  may,  after  his  estate  becomes  abso- 
lute, recover  damages  for  injury  to  the  property  by  the 
tenant  in  possession  after  sale  and  before  possession  is  de- 
livered under  the  conveyance. 

See  note  on  Waste  to  sec.  745. 

§  747.  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  prejudiced  by  any 
afienation  made  by  such  person,  either  oefore  or  after  the 
coxnniencement  of  the  action. 

IAb  pendens— sec.  409  and  note. 

§  748.  In  actions  respecting  mining  claims,  proof  must 
be  admitted  of  the  customs,  usages,  or  regulations  estab- 
lished and  in  force  at  the  bar  or  diggings  embracing  such 
claim ;  and  such  customs,  usages,  or  res^ations,  when  not 
in  conflict  with  the  laws  of  this  State,  must  govern  the  de- 
cision of  the  action. 

M4wliig  customs,  rules,  etc.— 3  CaL  224;  6  Cal.  435;  12  Cal.  426, 534; 
i4  Gal.  378;  15  Gal.  162;  16  Gal.  383:  17  Gal.  107:  18  Gal.  47,  562;  20  CaL 
198;  23  CaL  245;  26  GaL  527;  31  CaL  387,;  30  CaL  3D;  86  CaL  219;  42  GaL626. 

CODB  GIV.  PSOO.— 94. 
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CHAPTBE  IV. 
ACTIONS  FOR  THE  PARTITION  OF  RBAL 


S  782.  Who  may  bring  actions  for  partition. 
S  759.  Interests  of  all  nartles  must  be  set  forth  In  tiie  compbUnt. 
I  754.  Lien-holders  not  of  record  need  not  be  made  parties. 
I  755.  Plaintiff  must  file  notice  of  lis  pendent. 

I  756.  Sunmions  must  be  addressed  to  all  persons  Interested  In  the 
property. 

757.  Unknown  parties  may  be  served  by  publication. 

758.  Answer  of  defendants,  what  to  contain. 

759.  The  rights  of  all  parties  may  be  ascertained  in  tba  action. 

760.  Partlaipartitlon. 

761.  Lien-holders  must  be  made  parties,  or  a  referee  be  appointed  to 
ascertain  their  rights. 

S  762.  Lien-holders  must  be  notified  to  appear  before  the  referee  ap- 
pointed. 
S  768.   The  court  may  order  a  sale  or  partition,  and  appoint  referees 

therefor. 
S  764.  Partition  must  be  made  according  to  the  rights  of  the  parties, 

as  determined  by  the  court, 
f  765.  Referees  must  make  a  report  of  their  proceedings. 
S  766.  The  court  may  set  aside  or  affirm  report,  and  enter  Judgment 

thereon,    upon  whom  judgment  to  be  conclusive. 
I  767.  Judgment  not  to  affect  tenants  for  years  to  the  whole  property. 
$  768.  Expenses  of  partition  must  be  apportioned  among  the  parties. 
S  769.  A  lien  on  an  undivided  interest  or  any  party  is  a  cnarge  only  on 

the  share  assigned  to  such  party. 
S  770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the  property 

not  sold,  when  not  all  sold. 
S  771.  Application  of  proceeds  of  sale  of  Inenmbered  property. 
§  772.  Party  holding  other  securities  may  be  required  first  to  exhaust 

tnem. 

773.  Proceeds  of  sale,  disposition  of. 

774.  When  paid  into  court,  the  cause  may  be  continued  for  tJie  de- 
termination of  the  claims  of  the  parties. 

775.  Sales  by  referees  must  be  at  public  auction. 

776.  The  court  must  direct  the  terms  of  sale  or  credit. 

777.  Referees  may  take  securities  for  purchase-money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  compensa- 
tion. 

779.  The  court  may  fix  such  compensation. 

780.  The  court  must  protect  tenants  unknown. 

781.  The  court  must  ascertain  and  secure  the  value  of  fatore  cootin- 
gent  or  vested  Interests. 

8  782.  Terms  of  sale  must  be  made  known  at  the  time.   Lots  most  be 

sold  separately. 
S  783.  Who  may  not  be  purchasers. 
.784.  Referee  must  make  a  report  of  the  sale  to  the  court. 

785.  If  confirmed,  conveyances  may  be  executed. 

786.  Proceeding  if  a  Uen-holder  become  a  purchaser. 

787.  Conveyance  must  be  recorded,  and  will  be  a  bar  against  parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  must  be  Invested 

for  their  benefit. 
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i  789.  Investment  mntt  be  made  In  the  name  of  the  clerk  of  the 

county. 
S  790.  "When  the  Interests  of  the  parties  are  ascertained,  secmltles 

most  be  taken  In  their  names. 
{  791.  Duties  of  the  clerk  makinff  investments. 
I  792.  When  unequal  pwiiition  Is  <»>dered,  compensation  may  he  ad' 

Judged  in  certain  cases. 
$  T9S.  The  share  of  an  infant  may  be  paid  to  his  guardian. 
S  7SM.  The  guardian  of  an  Insane  person  may  receive  the  proceeds  of 

such  party's  interest. 
S  795.  A  guardian  may  consent  to  partition  without  action,  and  eze- 

cute  releases. 
S  796.  Costs  of  partition  a  lien  upon  shares  of  partners. 
I ;  797.  The  couix,  by  consent,  may  appoint  a  single  referee. 
{ i  796.  Expenses  of  previous  litig^on  for  common  benefit  flowed, 
i  I  799.  Abstract  of  title  in  action  for  partition— when  cost  of  allowed. 
'  I  600.  Abstract,  how  made  and  verified. 
i  801.  Interest  allowed  on  disbursements  made  under  direction  of  the 

court. 

« 

§  752.  'When  several  cotenants  bold  and  are  in  pos- 
sesaion  of  real  property  as  parceners,  joint  tenants,  or 
tenants  in  common,  in  which  one  or  more  of  them  have 
an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
an  action  may  be  brought  by  one  or  more  of  such  persons 
for  a  partition  thereof  according  to  the  respective  rights 
of  the  persons  interested  therein,  and  for  a  sale  of  such 
property,  or  a  part  thereof,  if  it  -appear  that  a  partition 
mot  be 


cannot  be  made  without  great  prejudice  to  the  owners. 

noc«edinga  for  partition-^are  special  and  statutory,  19  CaL  210: 
equitable  character,  35  Cal.  576;  delayed,  when,  21  Cal.  191. 

Object  of  partition— 27  Cal.  91 ;  35  Cal.  576. 

Tenaata  in  common— seeking  partition,  etc.,  3  CaL  69;  96  Cal.  112 :  37 
CaLSSO. 

Estate  of  inheritance,  etc.— mining  interests,  23  Cal.  501. 
Collateral  relief— taking  account,  etc.,  16  Cal.  464;  26  CaL  69. 
Parol  partition-24  Cal.  218, 266;  27  Cal.  418;  46  Cal.  361;  Laatezman 
V.  Williams,  June  4th,  1880. 5  Pac.  C.  L.  J.  527. 
Fartifion  of  easements— Civil  Code,  sec.  807. 

§  753.  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  must  be  set 
forUi  in  the  complaint  specificaDv  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  ii  one  or  more  of  the  par- 
ties, or  the  share  or  quantity  of  interest  of  any  of  the 
IMEirties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  gr  the  remainder  be  a  contin- 
gent remainder,  so  that  such  parties  cannot  be  named, 
uiat  fact  must  be  set  forth  in  the  complaint. 

Complaint  in  partition—^  Cal.  68;  27  Cal.  829;  40  Cal.  498;  48  Cal. 
394:  LantermAa  v.  Williams,  June  4th,  1880, 5  Pac.  C  L.  J.  527:  com- 
Iriaint  generally,  sec.  426,  and  notes.    Partiet,  sec.  754;  27  Cal.  329;  85 
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CaL  676;  89  CaL  112;  88  Cal.  618:  Bees.  384, 887;  and  genenl^rsecs.  887- 
389.    Ohknotm  persofUt  use  of  fictitious  names,  see.  474;  and  as  to  som- 
moD8,  see  sec.  756. 
Abstract  of  title— procured  before  suit,  sec.  799. 

§  754.  No  person  having  a  conveyance  of  or  claiming 
a  lien  on  the  property,  or  some  part  of  it,  need  be  made  a 
party  to  the  action,  unless  such  conveyance  or  lien  appear 
of  record. 

Parties^ee  under  CouFLAiirT  in  Fabtitioit,  sec.  758n. 

§  755.  Immediately  after  filing  the  complaint  in  the 
Superior  Court,  the  pUlntiff  must  record  in  the  office  of 
the  recorder  of  the  county,  or  of  the  several  counties  in 
which  the  property  is  situated,  a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties  so  far 
as  known,  the  object  of  the  action,  and  a  description  of 
the  property  to  be  affected  thereby.  From  the  time  of 
filing  such  notice  for  record,  all  persons  shall  be  deemed 
to  have  notice  of  the  pendency  of  the  action.  pEn  effect 
March  10th,  1880.] 

Lis  pendens— sec.  409  and  notes. 

§  756.  The  summons  must  be  directed  to  all  the  joint 
tenants  and  tenants  in  common,  and  all  persons  having 
any  interest  in,  or  any  liens  of  record  by  mortgage,  judg- 
ment, or  otherwise,  upon  the  property,  or  upon  any  par- 
ticular portion  thereof;  and  generally,  to  all  persons 
unknown  who  have  or  claim  any  interest  in  the  property. 

Summons  in  partition— 35  Cal.  587 :  generally,  sees.  405-416 ;  and  as  to 
contents,  see  sec.  407  and  note. 

§  757.  If  a  party  having  a  share  or  interest  is  unknown, 
or  any  one  of  the  known  parties  reside  out  of  the  State, 
or  cannot  be  found  therein/and  such  fact  is  made  to  ap- 
pear by  affidavit,  the  summons  may  be  served  on  such 
absent  or  unknown  party  by  publication,  as  in  other 
cases.  When  publication  is  macfe,  the  summons,  as  pub- 
lished, must  be  accompanied  by  a  brief  description  of  the 
properjby  which  is  the  subject  of  the  action. 

Service  by  publioation— sees.  412, 413,  and  notes. 

§  758.  The  defendants  who  have  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  or 
who  have  appeared  without  such  service,  must  set  forth 
in  their  answers,  fully  and  pairticularly,  the  origin,  nature, 
and  extent  of  their  respective  interests  in  the  property; 
and  if  such  defendants  claim  a  lien  on  the  property  by 
mortgage,  judgment,  or  otherwise,  they  must  state  the 
original  amount  and  date  of  the  same,  and  the  sum  re- 
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maining  dne  thereon;  also  whether  the  same  has  been 
secured  in  any  other  way  or  not;  and  if  secured,  the 
nature  and  extent  of  such  security,  or  they  are  deemed 
to  have  waived  their  right  to  such  lien. 

Answer  in  partition— 27  Cal.  329 ;  33  Cal.  4fft ;  Lanterman  v.  WlUltuns, 
June  4tli,  1880, 5  Pac.  C.  L.  J.  527 :  late  filing  allowed,  46  Cal.  377 :  plead- 
ing disbursements,  sec.  798;  answer  generally,  sec.  437,  and  notes. 

§  759.  The  rights  of  the  several  parties,  plaintiff  as 
well  as  defendant,  may  he  put  in  issue,  tried,  and  deter- 
mined in  such  action;  and  when  a  sale  of  the  premises  is 
necessary,  the  title  must  he  ascertained  by  proof  to  the 
satisfaction  of  the  court,  before  the  judgment  of  sale  can 
be  made;  and  where  service  of  the  complaint  has  been 
made  by  publication,  like  proof  must  be  required  of  the 
right  of  the  absent  or  unknown  parties,  before  such  judg- 
ment is  rendered;  except  that  where  there  are  several 
unknown  persons  having  an  interest  in  the  property,  their 
rights  may.be  considered  together  in  the  action,  and  not 
as  between  themselves. 

Issues  tried— 27  Cal.  329;  32  Cal.  289;  33  Cal.  459;  48  CaL  391. 

Mode  of  trial— 33  Cal.  467 :  by  referee,  when,  35  Cal.  549;  43  Cal.  625. 

Interlocutory  decree— review  of,  and  generally,  see  Obdeb  ipoe 
Pabtition,  sec.  763n. 

Final  judgment— sec.  766,  and  note. 

§  760.  Whenever  from  any  cause  it  is,  in  the  opinion 
of  the  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  among  all 
the  parties  in  interest,  the  court  may  first  ascertain  and 
determine  the  shares  or  interest  respectively  held  by  the 
original  cotenants,  and  thereupon  adjudge  and  cause  a 
partition  to  be  made,  as  if  such  original  cotenants  were 
the  parties  and  sole  parties  in  interest,  and  the  only 
parties  to  the  action,  and  thereafter  may  proceed  in  like 
manner  to  adjudge  and  make  partition  separately  of  eaclu 
share  or  portion  so  ascertained  and  allotted,  as  between 
those  claiming  under  the  original  tenant  to  whom  the 
same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof »  as  they  may  desire, 

§  76X.  If  it  appears  to  the  court,  by  the  certificate  of 
the  county  recorder  or  county  clerk,  or  by  the  sworn  or 
verified  statement  of  any  person  who  may  have  examined 
or  searched  the  records,  tnat  there  are  outstanding  liens 
or  incumbrances  of  record  upon  such  leal  property,  or 
any  part  or  portion  thereof,  which  existed  and  were  of 
record  at  the  time  of  the  commencement  of  the  action, 
and  the  persons  holding  such  liens  are  not  made  parties 


762-3      PARTiTioir  of  seal  fbopxbtt.  282 

to  tbe  action,  the  court  most  either  order  such  persons  to 
be  made  parties  to  the  action,  by  an  amendment  or  snp- 
plemental  complaint,  or  appoint  a  referee  to  ascertain 
whether  or  not  such  liens  or  Incumbrances  have  been  paid, 
or  if  not  paid,  what  amount  remains  due  thereon,  and 
their  order  among  the  liens  or  incumbrances  severally 
held  by  such  persons  and  the  parties  to  the  action,  and 
whether  the  amount  remaining  due  thelreon  has  been 
secured  in  any  manner,  and  it  secured,  the  nature  and 
extent  of  the  security. 

§  762.  The  plaintiff  must  cause  a  notice  to  be  served, 
a  reasonable  time  previous  to  the  day  for  appearance  be- 
fore the  referee  appointed  as  provided  in  the  last  section, 
on  each  person  having  outstanding  liens  of  record,  who  is 
not  a  party  to  the  action,  to  appear  before  the  referee  at 
a  specified  time  and  place,  to  make  proof,  by  his  own  affi- 
davit or  otherwise,  of  the  amount  due  or  to  become  due 
contingently  or  absolutely  thereon.  In  case  such  person 
be  absent,  or  his  residence  be  unknown,  service  may  be 
made  by  publication,  or  notice  to  his  agents,  under  the 
direction  of  the  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  must  be  made  to  the 
court,  and  must  be  confirmed,  modified,  or  set  aside,  and 
a  new  reference  ordered,  as  the  justice  of  the  case  may 
require. 

§  763.  If  it  be  alleged  in  the  complaint  and  established 
bv  evidence,  or  if  it  appear  by  the  evidence  without  such 
allegation  in  the  complaint  to  the  satisfaction  of  the  court, 
that  the  property  or  any  part  of  it  is  so  situated  that  par- 
tition cannot  be  made  without  great  prejudice  to  the 
owners,  the  court  may  order  a  sale  thereof;  otherwise, 
upon  the  requisite  proofs  being  made,  it  must  order  a 
partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,   and  appoint  three  ref- 
erees therefor,  and  must  designate  the  portion  to  remam 
undivided  for  the  owners  whose  interests  remain  un- 
known, or  are  not  ascertained;  provided,  that  when  the 
site  of  an  incorporate  city  or  town  is  included  within  the 
exterior  boundaries  of  the  property  to  be  partitioned, 
then,  on  said  fact  being  establisned  by  evidence,  the  fol- 
io wUig  proceedings  shall  be  had:    The  coort  shall  there- 
upon ai];ect  the  referees  to  survey  and  appraise  the  enthre 
property  to  be  partitioned  by  actual  lots  and  subdiTisions 
then  existing  m  the  actual  possession  of  the  several  ten- 
ants in  common,  exclusive  of  tbe  value  of  improvements 
thereon,  first  setting  apart  necessary  portions  of  the  prop- 
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eTty  for  ways,  roads,  and  streets,  as  in  section  seven 
liundred  and  sixty-four  of  this  Code  provided,  and  to  re- 
port such  survey  and  separate  appraisement  on  each  lot 
and  subdivision  to  the  court.  The  court  may  confirm, 
change,  modify,  or  set  aside  the  report  in  whole  or  in  part, 
and  ir  necessary  appoint  new  referees.  When,  after  the 
£&al  confirmation  of  the  report  of  such  survey  and  ap- 
praisement, it  shall  appear  by  evidence  to  the  satisfaction 
of  the  court  that  an  equitable  partition  of  the  whole  prop- 
erty is  impracticable,  and  a  sale  of  the  site  of  such  city 
or  town,  or  any  portion  thereof,  will  be  for  the  best  inter- 
ests of  the  owners  of  the  whole  property,  it  shall  order  a 
sale  thereof;  provided,  that  within  sixty  days  thereafter 
any  tenant  in  common,  or  tenants  in  common,  having  im- 
provements erected  on  any  town  or  city  lot  or  subdivis- 
ion included  in  such  order  of  sale,  shall  have  the  prior 
right  to  purchase  the  same  at  such  appraised  valuation, 
and  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest 
in  such  purchaser  or  purchasers,  and  the  court  shall  cause 
to  be  executed  by  said  referees  a  deed  for  such  lot  or  sub- 
division in  fee  and  in  severalty  to  such  purchaser  or  pur- 
chasers; such  further  proceedings  shall  then  be  had  as  to 
the  remainder  of  the  property,  and  the  money  so  paid  to 
the  court,  as  by  this  chapter  provided.  If,  during  the 
pendency  of  the  action,  any  of  the  parties  die,  or  become 
insane  or  otherwise  incompetent,  the  proceedings  shall 
not  for  that  cause  be  delayed  or  suspended,  but  the  attorney 
who  has  appeared  for  such  party  may  continue  to  repre- 
sent such  interest;  and  in  case  any  such  party  has  not 
appeared  by  an  attorney,  the  court  shall  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  heirs  or  legal  representatives,  or  success- 
ors in  interest,  shall  have  appeared  in  the  action;  and  an 
attorney  so  appointed  shall  be  allowed  by  the  court  a 
reasonable  compensation  for  his  services,  which  may  be 
taxed  as  costs  against  the  share  or  interest  represented 
by  such  attorney,  and  may  be  adjudged  a  lien  there- 
on, in  the  discretion  of  the  court.  [In  effect  April  12th, 
1880.] 

Appear  by  the  eyidence— 23  Cal.  501. 

Partition  eaaao't  be  made— 27  CaL  91. 


I.771-7M. 

Older  ibr  pattkHoft^^Interloeutory  charaeUft  39  Cal.  549.  Inditpeiuet* 
hie.  63  CaL  24.  RetiM  of,  new  trlaU,  43  Cal.  625;  49  CaL  119:  appeal,  38 
CSO.  §38^  43  cal.  625. 

Beinee,  aingle-eec.  797;  wlien  sale,  23  CaL  906. 
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§  764.  In  making  partition,  the  referees  must  divide  the 
property,  and  allot  the  several  portions  thereof  to  the 
respective  parties,  quality  and  quantity  relatively  consid- 
ered, according  to  the  respective  rights  of  the  parties  as 
determined  by  the  court,  pursuant  to  the  provisions  of 
this  chapter,  designating  the  several  portions  by  proper 
landmarKs,  and  may  employ  a  surveyor  with  the  neces- 
sary assistants  to  aid  them.    Before  making  partition  or 
sale,  the  referees  may,  whenever  it  will  be  tor  the  advan- 
tage of  those  interested,  set  apart  a  portion  of  the  prop- 
erty for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  shall  not  be  assigned  to  any  of  the  parties  or  sold* 
but  shall  remain  an  open  and  public  way,  road,  or  street, 
unless  the  referees  shall  set  the  same  apart  as  a  private 
vfay  for  the  use  of  the  parties  interested,  or  some  of  them, 
their  heirs  and  assigns,  in  which  case  it  shall  remain  such 
private  way.    Whenever  the  referees  have  laid  out  on  any 
tract  of  land  roads  sufficient  in  the  jud|^ent  of  said  ref- 
erees to  accommodate  the  public  and  private  wants,  they 
shall  report  that  fact  to  the  court,  and  upon  the  confirma- 
tion of  their  report  all  otlier  roads  on  said  tract  shall  cease 
to  be  public  highways.    Whenever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or  more  of  the  ten- 
ants in  common,  being  the  owner  of  an  undivided  interest 
in  the  tract  of  land  sought  to  be  partitioned,  has  sold  to 
another  person  a  specific  tract  by  metes  an^  bounds  out  of 
the  common  land,  and  executed  to  the  purchaser  a  deed  of 
conveyance,  purporting  to  convey  the  whole  title  to  such 
specific  tract  to  too  purchaser  in  fee  and  in  severalty,  the 
land  described  in  such  deed  shall  be  allotted  and  set  apart 
in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  in 
sucli  other  manner  as  shall  make  such  deed  effectual  as  a 
conveyance  of  the  whole  title  to  such  segregated  parcel, 
if  such  tract  or  tracts  of  land  can  be  so  allotted  or  set 
apart  without  material  injury  of  the  rights  and  interests 
ox  the  other  cotenants  who  may  not  have  joined  in  such 
conveyance;  provided^  that  in  all  cases  the  court  shall 
direct  the  referees,  in  making  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  the 
whole  or  in  any  part  of  the  premises  sought  to  be  parti- 
tioned, and  to  locate  the  share  of  each  cotenant,  so  as  to 
embrace  as  far  as  practicable  the  improveipents  made  by 
such  cotenant  upon  the  property,  and  the- value  of  the  im- 
provements made  by  the  tenants  in  common  must  be  ex- 
cluded from  the  valuation  in  making  allotments,  and  the 
land  must  be  valued  without  regard  to  such  improve- 
ment, in  case  the  same  can  be  done  without  material  in- 
jury to  the  rights  and  interests  of   the  other  tenants 
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in'-oommon  owning  such  land.  .' [Approved  April  3rd, 
1876.] 

Specific  tract— 39  Cal.  676. 

ImproTeme&ts— 35  Cat  102. 

Homestead— 46  Cal.  299. 

§  765:  The  referees  must  make  a  report  of  their  pro- 
ceedinga,  specif ying  therein  the  manner  in  which,  they 
executed  their  trust,  and  describing  the  property  divided, 
and  the  shares  allotted  to  each  party,  with  a  particular 
description  of  each  share. 

§  766.  The  court  may  confirm,  change,  modify  or  set 
aside  the  report,  and  if  necessary,  appoint  new  referees. 
Upon  the  report  being  confirmed,  judgment  must  be  ren- 
dered that  such  partition  be  effectual  forever,  which  judg- 
ment is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any  in- 
terest in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  the  inheritance  of 
such  property,  or  any  part  thereof,  after  the  determination 
of  a  particular  estate  therein,  and  who  by  any  contingency 
may  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share  thereof,  as 
tenants  for  years  or  for  life; 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication; 

3.  On  all  other  person?  claiming  from  such  parties  or 
X>er8ons,  or  either  of  them. 

And  no  judraient  is  invalidated  by  reason  of  the  death 
of  any  party  oef ore  final  judgment  or  decree;  but  such 
judgment  or  <3fecree  is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death. 

Judgment  of  partition— scope  of,  41  Cal.  679;  binding  effect  of,  32 
CaL289;  35Cal.576;  90 Cal. 376;  51  CaL429,440;  93  Cal.362:  appealfrom, 
parties  notified  on,  38  Cal.  638. 

ft 

§  767.  The  judgment  does  not  affect  tenants  for  years 
less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

§  768.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and  his  assistants,  when  employed,  must  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in  its 
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diBcretioii»  to  the  referees,  most  be  apportioiiod  9soaong 
the  different  parties  to  the  action,  equitably. 
Beferee's  fees— sec.  1028. 

§  769.  When  a  lien  is  on  an  nndivided  interest  or  estate 
of  any  of  the  parties,  such  lien,  if  a  partition  be  made, 
shall  thenceforth  be  a  charge  only  on  the  share  assigpied 
to  such  party;  but  such  share  must  be  first  charged  with 
its  just  proportion  of  the  costs  of  the  partition,  \n  prefer- 
ence to  such  lien. 

§  770.  When  a  part  of  the  property  only  is  ordered 
to  oe  sold,  if  there  be  an  estate  lor  life  or  years,  in  an  un- 
divided share  of  the  whole  property,  such  estate  may  be 
set  off  in  any  part  of  the  property  not  ordered  to  be  sold. 

§  771.  The  proceeds  of  the  sale  of  incumbered  prop* 
ertv  must  be  applied  under  the  direction  of  the  court,  as 
follows : 

1.  To  pay  its  just  proportion  of  the  general  oosts  of  the 
action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in 
their  order  of  priority,  by  payment  of  the  sums  due  and 
to  become  due;  the  amount  due  to  be  Terified  by  affidavit 
at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 

§  772.  Whenever  any  party  to  an  action,  who  holds  a 
lien  upon  the  property,  or  any  part  thereof,  has  other 
securities  for  the  payment  of  the  amount  of  such  lien,  the 
court  may,  in  its  discretion,  ord^r  such  securities  to  be  ex- 
hausted before  a  distribution  of  the  proceeds  of  sale,  or 
may  order  a  just  deduction  to  be  made  from  the  amount 
of  the  lien  on  the  property,  on  account  thereof. 

§  773.  The  proceeds  of  sale  and  the  securities  taken  by 
the  referees,  or  any  part  thereof,  must  be  distributed  by 
them  to  the  persons  entitled  thereto,  whenever  the  court 
so  directs.  But  in  case  no  direction  be  given,  all  of  such 
proceeds  and  securities  must  be  paid  into  court,  or  depos- 
ited therein,  or  as  directed  by  the  court. 

Deposit  in  court— sees.  572-574, 2102. 

§  774.  When  the  proceeds  of  the  sale  of  any  share  or 
parcel  belonging  to  persons  who  are  parties  to  the  action, 
and  who  are  Known,  are  paid  into  court,  the  action  may 
be  continued  as  between  such  parties,  for  the  determina- 
tion of  their  respective  claims  tnereto,  which  must  be  as- 
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certained  and  adjadged  by  the  oonrt.  Furiher  testimony 
may  te  taken  in  conrt,  or  oy  a  referee,  at  the  discretion  of 
the  court,  and  the  conrt  may,  if  necessary,  require  such 
parties  to  present  the  facts  or  law  in  controversy,  by 
pleadings,  as  in  an  original  action. 

§  775.  All  sales  of  real  property,  made  by  referees  un- 
der this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  re- 
quired for  the  sale  of  real  property  on  execution.  The 
notice  must  state  ihe  terms  of  sale*  and  If  the  property  or 
an  V  part  of  it  is  to  be  sold  subject  to  a  prior  estate,  charge, 
or  lien,  that  must  be  stated  in  the  notice. 

Terms,  distinct  lots— sec.  782. 

Notice  of  execution  sales— sees.  082, 603 :  proceedings,  sec.  0M  et  atq. 

§  776.  The  court  must,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase- 
money  of  any  portion  of  the  premises  of  whicn  it  may 
direct  a  sale  on  credit,  and  for  that  portion  of  which  the 
purchase-money  is  required,  bv  the  provisions  hereinafter 
contained,  to  be  invested  for  the  benefit  of  unknown  own- 
ers, infants,  or  parties  out  of  the  State. 

t777.  The  referees  may  take  separate  mortgages  and 
er  securities  for  the  whole,  or  convement  poruons  of 
the  pnrchase-money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of 
any  known  owner  of  full  age,  in  the  name  of  such  owner; 
and  for  the  shares  of  an  infant,  in  the  name  of  the  guar- 
dian of  such  infant;  and  for  other  shares,  in  the  name  of 
the  clerk  of  the  county  and  his  successors  in  office. 

§  778L  The  person  entitled  to  a  tenancy  for  life,  or 
years,  whose  estate  has  been  sold,  is  entitled  to  receive 
such  sum  as  may  be  deemed  a  reasonable  satisfaction  for 
such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  oy  an  instrument  in  writing, 
filed  with  the  clerk  of  the  court.  Upon  the  filing  of  bu<ul 
consent,  the  clerk  must  enter  the  same  in  the  nunntes  of 
the  court. 

§  779.  If  such  consent  be  not  given,  filed,  and  entered, 
as  provided  in  the  last  section,  at  or  before  a  judgment  of 
sale  is  rendered,  the  court  must  ascertain  ana  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  deduct- 
ing expenses,  will  be  a  jnist  and  reasonable  sum  to  be 
allowed  on  account  of  such  estate;  and  must  order  the 
same  to  be  paid  to  such  party,  or  deposited  in  conrt  for 
him,  as  the  ^ase  may  require. 
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§  780.  If  the  persons  entitled  to  such  estate  for  life  or 
^^ears  be  unknown,  the  court  must  provide  for  the  protec- 
tion of  their  rights,  in  the  same  manner,  as  far  as  may  be, 
as  if  they  were  known  and  had  appeared. 

§  781.  In  all  cases  of  sales,  when  it  appears  that  any 
person  has  a  vested  or  contingent  future  right  or  estate  in 
any  of  the  property  sold,  the  court  must  ascertain  and 
settle  the  proportional  value  of  such  contingent  or  vested 
right  or  estate,  and  must  direct  such  proportion  of  the 
proceeds  of  the  sale  to  he  invested,  secured,  or  paid  over, 
in  such  manner  as  to  protect  the  rights  and  interests  of 
the  parties. 

§  782.  In  all  cases  of  sales  of  property  the  terms  must 
be  made  known  at  the  time;  and  if  the  premises  consist 
of  distinct  farms  or  lots,  they  must  be  sold  separately. 

§  783.  Neither  of  the  referees,  nor  any  person  for  the 
benefit  of  either  of  them,  can  be  interested  in  any  pur- 
chase ;  nor  can  a  suardiau  of  an  infant  party  be  interested 
in  the  purchase  of  any  real  property,  beine  the  subject  of 
the  action,  except  for  the  beneiit  of  the  inmnt.  All  sales 
contrary  to  the  provisions  of  this  section  are  void. . 

§  784.  After  completing  a  sale  of  the  property,  or  any 
part  thereof  ordered  to  "be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  the  different 
parcels  of  land  sold  to  each  purchaser;  the  name  of  the 

Surchaser;  the  price  paid  or  secured;  the  terms  and  con- 
itions  of  the  sale,  and  the  securities,  if  any,  taken.  The 
report  must  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated. 

§  785.  If  the  sale  be  confirmed  by  the  court,  an  order 
must  be  entered,  directing  the  referees  to  execute  convey- 
ances and  take  securities  pursuant  to  such  sale,  which 
they  are  hereby  authorized  to  do.  Such  order  may  also 
give  directions  to  them  respecting  the  disposition  of  the 
proceeds  of  the  sale. 

§  786.  When  a  party  entitled  to  a  share  of  the  property, 
or  an  incumbrancer  entitled  to  have  his  lien  paid  out  ot 
the  sale,  becomes  a  purchaser,  the  referees  may  take  his 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs 
to  him. 

§  787.  The  conveyances  must  be  recorded  in  the  county 
where  the  premises  are  situated,  and  shall  be  a  bar  against 
all  persons  interested  in  the  property  in  any  way  who 
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shall  have  been  named  as  parties  in  tbe  action,  and 
against  all  such  parties  and  persons  as  were  unknown,  if 
the  summons  was  served  by  publication,  and  against  all 
persons  claiming  under  them,  or  either  of  them,  and 
against  all  persons  having  unrecorded  deeds  or  liens  at 
the  commencement  of  the  action.  [In  effect  July  Ist,. 
1874.] 

§  78&  When  there  are  proceeds  of  a  sale  belonging  to 
an  unknown  owner,  or  to  a  person  without  the  State,  wha 
has  no  legal  representative  within  it,  the  same  must  be 
invested  in  bonds  of  this  State  or  of  the  United  States^ 
for  the  benefit  of  the  persons  entitled  thereto. 

§  789.  When  the  security  of  the  proceeds  of  sale  is 
ts£en,  or  when  an  investment  of  any  such  proceeds  is 
made,  it  must  be  done,  except  as  herein  otherwise  pro- 
vided, in  tbe  name  of  the  clerk  of  the  county  where  the 
gapers  are  filed,  and  his  successors  in  office,  who  must 
old  the  same  for  the  use  and  benefit  of  the  patties  in- 
terested, subject  to  the  order  of  the  court. 

S  790.  When  security  is  taken  by  the  referees  on  a 
sale,  and  the  parties  interested  in  such  security,  bv  an  in- 
strument in  writing,  under  their  hands,  delivered  to  the 
referees,  agree  upon  the  shares  and  prouortions  to  which 
they  are  respectively  entitled;  or  when  shares  and  propor- 
tions have  been  previously  stdjudged  bv  the  court,  such 
securities  must  be  taken  in  the  names  of,  and  payable  to, 
the  parties  respectively  entitled  thereto,  and  must  be  de- 
livered to  such  parties  upon  their  receipt  therefor.  Such 
agreement  and  receipt  must  be  returned  and  filed  with 
^e  clerk. 

§  791.  The  clerk  in  whose  name  a  security  is  taken,  or 
by  whom  an  investment  is  made,  and  his  successors  in 
office,  must  receive  the  interest  and  principal  as  it  becomes 
due,  and  apply  and  invest  the  same  as  the  court  may  di- 
rect; and  must  deposit  with  the  county  treasurer  all 
secturities  taken,  and  keep  an  account  in  a  book  provided 
and  kept  for  that  purpose,  in  the  clerk's  office,  free  for 
inspection  by  all  persons,  of  investments  and  moneys  re- 
ceived by  him  thereon,  and  the  disposition  thereof. 

§  792.  When  it  api>ears  that  partition  cannot  be  made 
equal  between  the  parties,  according  to  their  respective 
rights,  without  prejudice  to  the  liffhts  and  interests  of 
some  of  them,  and  a  partition  be  oraered,  the  court  may 
adjudge  compensation  to  be  made  by  one  party  to  an- 
Cona  Civ.  Pboo.— •&• 
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Other,  on  account  of  the  ineqaality;  bat  Bach  oompenaa- 
tion  shall  not  be  reqaired  to  be  made  to  others  bv  owners 
unknown,  nor  by  an  infant,  onless  it  appears  that  sach 
infant  has  personal  property  sufficient  for  that  purpose, 
and  that  his  interest  will  be  promoted  thereby.  And  in 
all  cases,  the  court  has  power  to  make  comx>ensatory  ad- 
justment between  the  respective  parties,  according  to  the 
ordinary  principles  of  equity. 
Deposit  in  court,  sees.  573, 2104. 

§  793.  When  the  share  of  an  infant  is  sold,  the  pro- 
ceeds of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  his  general  guardian,  or  the  special  guardian  ap- 
pointed for  nim  in  the  action,  upon  giving  the  secaxify 
required  by  law  or  directed  by  order  of  the  court. 

General  guardian— flees.  1747-1809. 

Graardian  ad  litem— generally,  sees.  372,  373:  in  partition,  limited 
powers,  19  Cal.  210. 

§  794.  The  guardian  who  may  be  entitled  to  the  cus- 
tody and  management  of  the  estate  of  an  insane  person, 
or  other  person  adjudged  incapable  of  conducting  his  own 
affairs,  whose  interest  in  real  propert;^  has  been  sold,  may 
receive,  in  behalf  of  such  person,  his  share  of  the  pro- 
ceeds of  such  real  property  from  the  referees,  on  execut- 
ing, with  sufficient  sureties,  an  undertaking,  approved  by 
a  3udge  of  the  court,  that  he  will  f aithfidly  dischargp  the 
trust  reposed  in  him,  and  will  render  a  true  and  just  ac- 
count to  the  person  entitled,  or  to  his  legal  representative. 
[In  effect  March  10th,  1880.] 

Guardians— sec.  793». 

§  795.  The  general  guardian  of  an  infant,  and  the 
guardian  entitled  to  the  custody  and  management  of  the 
estate  of  an  insane  person,  or  other  person  s^judged  jmca- 
pable  of  conducting  his  own  affairs,  who  is  interested  in 
real  estate  held  in  joint  tenancy,  or  in  common,  or  in 
any  other  manner  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share  to 
be  set  off  to  such  infant  or  other  person  entitled,  and  may 
execute  a  release,  in  his  behalf,  to  the  owners  of  the 
shares,  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  an  order  of  the  court. 

Onardiana— sec.  793». 

§  796.  The  costs  of  partition,  including  reasonable 
counsel  fees,  expended  by  the  plaintiff  or  either  of  the 
defendants,  for  the  common  benefit,  fees  of  referees,  and 
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other  diabnrseineiits,  must  be  paid  by  the  fMcrties  respect* 
ively  entitled  to  share  in  the  lands  diTldea,  in  proportion 
to  their  respective  interests  therein,  and  may  be  included 
and  specified  in  the  jadnnent.  In  that  case,  they  shall 
be  a  ben  on  the  several  scares,  and  the  judgment  ma^  be 
enforced,  by  execution,  aeainst  such  shares,  and  against 
other  property  held  by  tne  respective  parties.  Whes, 
however,  litigation  arises  between  some  of  the  parties 
only,  the  court.may  require  the  expense  of  such  lit^^tion 
to  be  paid  by  the  parties  thereto,  or  any  of  them.  [In 
effect  July  Ist,  1874.] 

Oosts— 16  CaL  471. 

Belinwes'  fees,  etc.— sec.  678  and  note. 

§  797.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers 
and  may  perform  all  the  duties  required  of  the  three  ref- 
erees. 

§  796.  If  it  appear  that  other  actions  or  proceedings 
have  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  confirmation, 
or  perfecting  of  the  title,  or  setting  the  boundaries,  or 
makinff  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  uiall  allow  to  the  parties  to  the  action  who  have 
paid  the  expense  of  such  litigation  or  other  proceediugs, 
all  the  exi>enses  necessarily  incurred  therein,  except 
counsel  fees,  which  shall  have  accrued  to  the  common 
benefit  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures, 
and  in  the  same  kind  of  money  expended  or  paid,  and 
the  same  must  be  pleaded  and  allowed  by  the  court  and 
included  in  the  final  judgment,  and  shall  be  a  lien  upon 
the  share  of  each  tenant,  respectively,  in  proportion  to 
his  interest,  and  shall  be  enforced  in  tne  same  manner  as 
taxable  costs  of  partition  are  taxed  and  collected.  [Ap- 
proved February  4th,  1876.] 

§  799.  If  it  appears  to  the  court  that  it  was  necessary 
to  have  made  an  abstract  of  the  title  to  the  property  to 
be  partitioned,  and  such  abstract  shall  have  been  pro- 
cured by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed 
to  have  the  same  made  before  the  commencement  of  the 
action,  and  any  one  of  the  defendants  shall  have  had 
such  abstract  afterward  made,  the  cost  of  the  abstract, 
with  interest  thereon  from  the  time  the  same  is  subject  to 
the  inspection  of  the  respective  parties  to  the  action,  must 
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be  allowed  and  taxed.  Whtoerer  sach  abstract  is  pro- 
daced  [procured  7]  by  the  plaintiff,  before  the  commence- 
ment of  the  action,  he  mast  file  with  his  complaint  a  no- 
tice that  an  abstract  of  the  title  has  been  made,  and  is  sub- 
ject to  the  inspection  and  use  of  all  the  parties  to  the 
acjipn,  designating  therein  where  the  abstract  will  be  kept 
fofluispection.  But  if  the  plaintiif  shall  have  failed  to 
procure  such  abstract  before  commencing  the  action,  and 
any  defendant  shall  procure  the  same  to  be  made,  he  shall, 
as  soon  as  he  has  directed  it  to  be  made,  file  a  notice  there- 
of in  the  action,  with  the  clerk  of  the  court,  statine  who  is 
making  the  same  and  where  it  will  be  kept  when  Imished. 
The  court  or  the  judge  thereof  may  direct,  from  time  to 
time,  during  the  progress  of  the  action,  who  shall  have 
the  custody  of  the  abstract. 

§  800.  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of  rec- 
ords, and  need  not  be  certified  by  the  recorder  or  other 
officer,  but  instead  thereof,  it  must  be  verified  by  the  affi- 
davit of  the  person  making  it,  to  the  effect  that  he  believes 
it  to  be  correct;  but  the  same  may  be  corrected,  from  time 
to  time,  if  found  incorrect,  under  the  direction  of  the 
court. 

§  801.  'Whenever,  during  the  progress  of  the  action  for 
partition,  any  disbursements  shall  have  been  made,  under 
the  direction  of  the  court,  or  the  judge  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time 
of  making  such  disbursements.  • 
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CHAPTER  V. 

MICTIONS  FOR  THE  USURPATION   OF  AXf 
OFFICE  OR  FRANCHISE. 

S  802.  Certain  writs  abolished. 

I  803.  Action  may  be  brought  against  any  party  nsurpliiff,  etc.,  any 
-office  or  franchise. 

S  804.  Nsune  of  person  entitled  to  office  may  be  set  forth  in  the  com- 
plaint. If  fees  have  been  received  by  the  usurper,  he  may 
be  arrested. 

S  806.  Judgment  may  determine  the  rights  of  both  incnmbent  and 

§  806.  When  rendered  in  favor  of  applicant. 

§  807.  Damages  may  be  recovered  by  successful  applicant. 

§  808.  When  several  persons  claim  the  same  office,  their  rights  may  be 

determined  by  a  single  action. 
S  809.  If  defendant  found  guilty,  what  judgment  to  be  rendered 

against  lum. 

§  802.  The  writ  of  scire  facias  is  abolished.  [In  effect 
March  10th,  1880.] 

Scire  facias— for  reviylng  executions,  formerly,  see  sec.  685n. 

Quo  warranto— abolished  by  Code,  restored  1880,  see  sec.  76,  subd.  5: 
amend  accordingly,  note  to  sec.  51,  entitled  Wkits,  osbtain,  abol- 

ISHKP. 

§  803.  An  action  may  be  brought  by  the  attorney-gen- 
eral, in  the  name  of  the  people  of  this  State,  upon  his 
own  information,  or  upon  the  complaint  of  a  private 
party,  against  any  person  who  usurps,  intrudes  into,  or 
unlawfully  holds  or  exercises  any  public  office,  civil  or 
military,  or  any  franchise  within  this  State.  And  the  at- 
torney-general must  bring  the  action,  whenever  he  has 
reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised by  any  person,  or  when  he  is  directed  to  do  so  by 
the  governor. 

Complaint— sec.  804 :  security  by  relator,  sec.  810. 

Office-14  Cal.  43;  25  Cal.  98;  28  Cal.  382;  50  CaL  433. 

nsnrper  or  intruder— 10  Cal.  376:  20  Cal.  50. 

Remedy  for  usurpation  of  office— quo  warranto,  3  Cal.  167 ;  7  Cal.  393, 
432;  47  Cal.  524:  contesting  elections,  distinct,  see.  1011  et  sea,;  28  Cal. 
129 :  Inapplicable  when,  47  Cal.  524 :  not  by  collateral  proceedmg,  3  Cal. 
167;  13  Cal.  621:  17  Cal.  626;  23  Cal.  314:  certiorari  ImproperTXamb  v. 
Schottler,  March  17th,  1880, 5  Pac.  C.  L.  J.  140. 

Franchise— Civil  Code,  sec.  358:  dissolution  of  corporations,  Civi] 
Code,  sees.  899. 400. 
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§  804.  Whenever  such  action  is  brought,  the  attorney- 
general,  in  addition  to  the  statement  of  the  cause  of  action, 
may  also  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  office,  with  a  statement  of  his  right 
thereto;  and  in  such  case,  upon  proof  by  affidavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to 
the  office,  and  bv  means  of  his  usurpation  thereof,  an  order 
may  be  jgrantea  by  a  justice  of  tbe  Supreme  Court,  or  a 
judge  ot  the  Superior  Court,  for  the  arrest  of  such  de- 
fendant and  holding  him  to  bail;  and  thereupon  he  mav 
be  arrested  and  held  to  bail  in  the  same  manner,  and  with 
the  same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is  snbject 
to  arrest.    [In  effect  March  10th,  1880.] 

Action— where  several  claimaiits,  sec.  808. 

Right  to  the  office— proof  of,  10  GaL  377. 

Oomplaint-14  CftL  43;  16  CaL  358. 

Answer -28  Cal.  382. 

Arrest  and  bail— sec.  478  et  uq. 

§  805.  In  every  such  action,  judgment  may  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party  so  alleged  to  be  entitled,  or  only  upon 
the  right  of  the  defendant,  as  justice  may  require. 

Judgment— sec.  809;  27  CaL  470. 

Review— of  contested  election  cases,  24  Cal.  449, 4S7. 

§  806.  If  the  judgment  be  rendered  upon  the  lieht  of 
the  person  so  alleged  to  be  entitled,  and  the  same  oe  in 
favor  of  such  person,  he  will  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  law,  to  take  upon  himself  the  execation  of 
the  office. 

§  807.  If  judgment  be  rendered  upon  the  right  of  the 
person  so  alleg^  to  be  entitled,  in  favor  of  sucn  per8<Hi, 
he  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  office 
by  the  defendant. 

Damages  snstalnad— 28  CaL  21,  M. 

§  806.  When  several  persons  claim  to  be  entitled  to 
the  same  office  or  franchise,  one  action  may  be  brouffht 
against  all  such  persons,  in  order  to  try  their  respective 
rights  to  such  office  or  franchise. 

§  809.  When  a  defendant,  against  whom  such  action 
has  been  brought,  is  adjudged  guilty  of  usurping  or  in- 
truding into,  or  unlawfully  holding  any  office*  franchise, 
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or  privilege,  judgment  must  be  rendered  that  such  de- 
fendant be  excluded  from  the  office,  franchise,  or  priv- 
ilege, and  that  he  pay  the  costs  of  the  action.  The  court 
inay*also,  in  its  discretion,  impose  upon  the  defendant  a 
fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
collected,  must  be  paid  into  the  treasury  of  the  State. 

§  810.  "When  the  action  is  brought  upon  the  informa- 
tion or  application  of  a  private  party,  the  attorney-gen- 
eral may  require  such  party  to  enter  into  an  undertaking, 
with  sureties  to  be  approved  by  the  attorney-general,  con- 
ditioned that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  plaintiff, 
and  all  the  costs  and  expenses  incurred  in  the  prosecution 
of  the  action.    [In  effect  July  1st,  1874.] 
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CHAPTER  VI. 

OF   ACTIONS    AGAINST   STEAMERS,  VES- 
SELS,  AND   BOATS. 

$  813.  Wben  Teasels,  etc.,  are  liable.   Their  liabilities  constitute  liens. 

%  814.  Actions  may  be  brouglit  directly  against  such  vessels,  etc. 

§  815.  Complaint  must  be  verified. 

I  816.  Summons  may  be  served  on  the  master,  mate,  etc. 

§  817.  Plaintiff  may  have  such  vessel,  etc.,  attached. 

§  818.  The  clerk  must  issue  the  writ  of  attachment. 

§  819.  Such  writ  must  be  directed  to  the  sheriff.  Sheriff  may  release 
upon  sufficient  undertaking. 

S  820.  Sheriff  must  execute  such  writ  without  delay. 

§  821.  The  owner,  master,  etc.,  may  appear  and  defend  such  vessel. 

§  822.  Proceedings  in  actions  under  this  chapter. 

I  823.  After  appearance,  attachment  may,  on  motion,  be  discharged. 

S  824.  When  not  discharged,  such  vessel,  etc.,  may  be  sold  at  public 
auction.  Application  of  proceeds. 

§  825.  Mariners  and  others  may  assert  their  claim  for  wages,  notwith- 
standing prior  attachment.   How  enforced. 

S  826.  Proof  of  the  claims  of  mariners  and  others. 

S  827.  Sheriff's  notice  of  sale  to  contain  measurement,  tonnage,  etc. 

§  813.  All  steamers,  vessels,  and  boats  are  liable: 

1.  For  services  rendered,  on  board  at  the  request  of,  or 
on  contract  with,  their  respective  owners,  masters,  agents, 
or  consignees; 

2.  For  supplies  furnished  in  this  State  for  their  use,  at 
the  request  of  their  respective  owners,  masters,  agents,  or 
consignees ; 

3.  For  work  done  or  materials  furnished  in  this  State 
for  their  construction,  repair,  or  equipment: 

4.  For  their  wharfage  and  anchorage  within  this  State ; 

5.  For  non-performance,  or  malperf ormance,  of  any  con- 
tract for  the  transportation  of  persons  or  property  between 
places  within  the  State,  made  by  their  respective  owners, 
masters,  agents,  or  consignees; 

6.  For  injuries  committed  by  them  to  persons  or  prop- 
erty, in  this  State. 

Demands  for  these  several  causes  constitute  liens  upon 

all  steamers,  vessels,  and  boats,  and  have  priority  in  tneir 

order  herein  enumerated,  and  have  preference  over  all 

other  demands ;  but  such  liens  only  continue  in  force  for 

the  period  of  one  year  from  the  time  the  cause  of  action 

accrued.    [In  effect  July  Ist,  1874.] 

Section  constitutional-jurisdiction  of  StaCte  Courts,  1  Cal.  485;  2Cal. 
M8;  6CaL  268;  9  Cal.  697;  13  Cal.  369;  34  Cal.  676;  42  CaL  227, 4fi9;  50  CaL 
235. 
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Praotioe  under  sectioii— admiralty  procedure  Inapplicable,  18  Gal. 
526. 

SuBDiYisioir  1.  Services  rendered— seamen's  wages,  sec.  114;  1 
Cal.  485.    Salvagct  Civil  Code,  sec.  2079. 

Subdivision  2.  Supplies  furnished— request  of  master,  50  Cal. 
241. 

Subdivision  5.   Transportation,  contract  for--of  passengers,  13 

Cal.  369:  18  Cal.  526:  of  property,  6  Cal.  462;  42  Cal.  227. 

Subdivision  6.   Injuries  to  property— collision.  2  Cal.  370. 

Lien— when  attaches,  8  Cal.  418:  defined,  sec.  1180.  ** 

Preference— over  all  other  demands,  as  to  labor  claims,  see  sees. 
1204-1206. 

Period— of  one  year,  when  begins,  29  Cal.  419. 

§  814.  Actions  for  any  of  the  causes  specified  in  the 
preceding  section  must  be  brought  against  the  owners  by 
name,  if  known,  but  if  not  known,  tbat  fact  shall  be 
stated  in  the  complaint,  and  the  defendants  shall  be  desig- 
nated as  unknown  owners.  Other  persons  having  a  lien 
upon  the  vessel  may  be  made  defendants  in  the  action, 
the  nature  and  amount  of  such  lien  being  stated  in  the 
complaint.    [In  effect  July  1st,  1874.] 

Unknown  owners— fictitious  designation  of,  sec.  474. 

Parties— wife,  18  Cal.  526:  generally,  sec.  367  et  seq. 

§  815.  The  complaint  must  designate  the  steamer,  ves- 
sel, or  boat  by  name,  apd  must  be  verified  by  the  oath  of 
the  plaintiff,  or  some  one  on  his  behalf. 

Complaint- in  general,  sec.  426n. 

Verification  of  pleadings— sec.  446. 

§  816.  The  summons  and  copy  of  the  complaint  must 

be  served  on  the  owners  if  they  can  be  found ;  otherwise, 

they  may  be  served  on  the  master,  mate,  or  person  having 

charge  of  the  steaiaer,  vessel,  or  boat.    [In  effect  March 

10th,  1880.] 

Service  of  summons— on  person,  confers  jurisdiction,  2  Cal.  308: 
generally,  sec.  410  et  seq. 

§  817.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  at- 
tached as  security  for  the  satisraction  of  any  judgment 
that  may  be  recovered  in  the  action.  [In  effect  July  1st, 
1874.] 

Attachment— not  netcessary  to  acquire  lien  on  vessel,  7  Csd.  405,  and 
see  8  Cal.  418 :  generally,  sec.  537  et  seq. 

Steamer,  vessel,  or  boat— used  in  navigating  the  waters  of  this  State, 
Statute  1850;  see  1  Cal.  162. 
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§  81&  The  derk  of  the  court  must  iasne  a  writ  of  at- 
tachment, on  the  application  of  the  plaintiff,  ui>on  receiv- 
ing a  written  nndertakins  on  behalf  of  the  plaintiff,  exe- 
cuted by  two  or  more  sufficient  sureties,  to  the  effect  that 
if  the  judgment  be  rendered  in  f aypr  of  the  owner  of  the 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  will  ^ay 
all  costs  and  damages  that  may  be  awarded  against  him, 
or  all  damages  that  may  be  sustained  by  him  from  the 
attachment,  npt  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  in  no  case  be  less  than  five  hundred 
dollars.    [In  effect  July  1st,  1874.] 

Attachment  bond— generally,  compwe  sec  588. 
^  0nd««3d«,.-gener.lly,  .ec.  Ml»:  qn-Mctton.  oC  ,ar,Um.  «e. 

§  83.9.  The  writ  must  be  directed  to  the  sheriff  of  the 
county  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel,  or  boat,  with 
its  tackle,  apparel,  and  furniture,  and  keep  the  same  in 
his  custody  until  discharged  in  due  course  of  law.  (In 
effect  July  1st,  1874.] 

§  820.  The  sheriff  to  whom  the  writ  is  directed  and  de- 
livered must  execute  it  without  delay,  and  must  attach 
and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named 
therein,  with  its  tackle,  apparel,  and  furniture,  until  dis- 
eharsed  in  due  course  of  law;  but  the  sheriff  is  not  author- 
ized by  any  such  writ  to  interfere  with  the  discharge  of 
any  merchandise  on  board  of  such  steamer,  vessel,  or 
boat,  or  with  the  removal  of  any  trunks  or  other  property 
of  passengers,  or  of  the  captain,  mate,  seamen,  steward, 
cook,  or  otner  persons  employed  on  board.  [In  effect  July 
Ist,  1874.] 

§  821.  The  owner,  or  the  master,  agent,  or  consignee  of 
the  steamer,  vessel,  or  boat,  may,  on  behalf  of  the  owner, 
appear  and  answer,  or  plead  to  the  action;  and  may  ex- 
cept to  the  sufficiency  of  the  sureties  on  the  undertaking 
filed  on  behalf  of  the  plaintiff,  and  may  reguire  sureties 
to  justify,  as  upon  bail  on  arrest.   [In  eftect  July  Ist,  1874.] 

Appearance— sec.  1014. 

Anawer— sec.  437  and  notes. 

Jnatiflcation  of  snretiea— sec.  405. 

§  822.  After  the  attachment  is  levied,  the  owner,  or  the 
master,  aeent,  or  consignee  of  the  steamer,  vessel,  or  boat, 
may,  on  behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at 
least  two  sufficient  sureties  in  an  amount  sufficfent  to 
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satisfy  the  demand  in  suit,  besides  costs,  or  depositing 
that  amoaut  with  the  sheriff.  Upon  receiving  such  under- 
taking or  amount,  the  sheriff  must  restore  to  the  owner,  or 
the  master,  agent,  or  consignee  of  the  owner,  the  steamer, 
vessel,  or  boat  attached.    [In  effect  July  1st,  1874.] 

Oonnter-bond— 1  CaL  165,  and  compare  sec.  MO:  tmdertalEings,  see 
sec.  818n. 

§  823.  After  the  appearance  in  the  action  of  the  owner, 
the  attachment  may,  on  motion,  also  be  discharged,  in  the 
same  manner,  and  on  like  terms  and  conditions,  as  at- 
tachments in  other  cases,  subject  to  the  provisions  of  sec. 
825.  [In  effect  July  Ist,  1874. J 
Difloharge  of  attachment— «ec8.  fiS4-558. 

§  824.  If  the  attachment  be  not  discharged,  and  a 
jnogment  be  recovered  in  the  action  in  favor  ofthe  plaint- 
iff, and  an  execution  be  issued  thereon,  the  sheriff  must 
sell  at  public  auction,  after  publication  of  notice  of  such 
sale  for  ten  days,  the  steamer,  vessel,  or  boat,  with  its 
t^u;kle,  apparel,  and  furniture,  or  such  interest  therein  as 
maybe  necessary,  and  must  apply  the  proceeds  of  the  sale 
as  follows : 

1.  When  the  action  is  brought  for  demands  other  than 
the  wages  of  mariners,  boatmen,  and  others  employed  in 
the  service  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- 
ment of  the  amount  of  such  wages,  as  specified  in  the  ex- 
ecution; 

2.  To  the  pa3rment  of  the  judgment  and  costs,  includ- 
ing his  fees; 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee,  who  may  have  ap- 
peared on  behalf  of  the  owner,  or  if  there  be  no  appear- 
ance, then  into  court,  subject  to  the  claim  of  any  party 
or  parties  legally  entitled  thereto.  [In  effect  July  1st, 
1874.] 

Sale  on  ezecntion— generally,  sec.  694  et  seq. 
Payment  into  cofart— sees.  572-li74, 2104. 

§  825.  Any  mariner,  boatman,  or  other  person  em- 
ployed in  the  service  Of  the  steamer,  vessel,  or  boat  at- 
tached, who  may  wish  to  assert  his  claim  for  wages  against 
the  same,  the  attachments  being  issued  for  other  demands 
than  such  wages,  may  file  an  affidavit  of  his  claim,  set- 
ting forth  the  amount  and  the  particular  service  rendered, 
with  the  clerk  of  the  court;  and  thereafter  no  attachment 
can  be  discharged  upon  filing  an  undertaking,  unless  the 
amount  of  such  claim,  or  the  amount  determined  as  pro- 
vided in  the  next  section,  be  covered  thereby,  in  addition 
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to  the  other  requirements:  and  any  execution  issued 
against  such  steamer,  vessel,  or  l!)oat,  upon  judgment  re- 
covered thereafter,  must  direct  the  application  of  the  pro- 
ceeds of  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims  filed, 
or  the  amount  determined  as  provided  in  the  next  sec- 
tion, which  amount  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  judgment  and  costs  and  sher- 
iffs fees;  and  must  direct  the  payment  of  any  balance  to 
the  owner,  master,  or  consignee  who  may  have  appeared 
in  the  action;  but  if  no  appearance  by  them  be  made 
therein,  it  must  direct  a  deposit  of  the  balance  in  court. 
[In  effect  July  1st,  1874.] 

F]referred  claims— for  wages,  etc.,  sees.  120A-I208. 
Deposit  in  oottrt— sees.  672  et  seq.j  2104. 

§  826.  If  the  claim  of  the  mariner,  boatman,  or  other 

{)erson,  filed  with  the  clerk  of  the  court,  as  provided  in  the 
ast  section,  be  not  contested  within  five  days  after  notice 
of  the  filing  thereof  by  the  owner,  master,  agent,  or  con- 
signee of  the  steamer,  vessel,  or  boat  asainst  which  the 
claim  is  filed,  or  by  any  creditor,  it  shaU  be  deemed  ad- 
mitted; but  if  contested,  the  clerk  must  indorse  upon  the 
affidavit  thereof  a  statement  that  it  is  contested,  and  the 
grounds  of  the  contest^  and  must  immediately  thereafter 
order  the  matter  to  a  smgle  referee  for  his  determination, 
or  he  may  hear  the  proou  and  determine  the  matter  him- 
self. The  judgment  of  the  clerk  or  referee  may  be  re- 
viewed by  a  court  in  which  the  action  is  pending,  or  a 
judge  thereof,  immediately  after  the  same  is  given,  and 
the  judgment  of  the  court  or  judge  shall  be  final.  On  the 
review,  the  court  or  judge  may  use  the  minutes  of  the 
proofs  ta^en  by  the  clerk  or  referee,  or  may  take  the 
proofs  anew.    [In  effect  March  10th,  1880.] 

§  827.  The  notice  of  sale  published  by  the  sheriff  must 
contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel  or  boat,  and  a  general  description  of 
her  condition. 
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CHAPTER  I. 

PIiACB  OF  TRIAL  OF  ACTIONS  IN  JTT8TICBS' 

COURTS. 


(w*.  Actions.  In  what  township  or  city  may  he  commenced. 
83S.  Place  ox  trial  may  be  changed  in  certain  cases. 

834.  Limitation  on  the  right  to  change. 

835.  To  what  court  transferred. 
838.  Proceedings  after  order  changing  place  of  trial. 

.  837.  Ettect  of  an  order  changing  place  of  triaL 
S  838.  Transfer  of  cases  to  the  District  Court. 

§  832.  Actions  in  Justices'  Courts  must  be  commenced, 
and,  subject  to  tberight  to  cbange  the  place  (ff  trial,  as  in 
this  chapter  provided,  must  be  tried: 

1.  If  there  be'  no  Justices'  Court  for  the  township  or 
city  hi  which  the  defendant  resides — ^in  any  city  or  town- 
ship of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise 
jointly  liable  in  the  same  action,  and  reside  in  different 
townships  or  different  cities  of  the  same  county,  or  in 
different  counties — in  the  township  or  city  in  which  any 
of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property-*-in  the 
tcoimship  or  city  where  the  injury  was  committed,  or 
wnere  the  defendant  resides;  < 

4.  If  for  the  recovery  of  pcorsonal  property,  or  the  value 
thereof,  or  damages  for  tas^K  or  detaming  the  same — in 
the  township  or  city  in  whififf  tne  property  may  be  found, 
or  in  which  the  property  was  taken,  or  in  which  the  de- 
fendant resides: 

6.  When  the  defendant  is  a  non-resident  of  the  county— 
in  any  township  or  city  wherein  he  may  be  found; 

6.  When  the  defendant  is  a  non-resident  of  the  State— in 
any  township  or  city  in  the  State; 

7.  When  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  m  another  county, 
township,  or  city — in  the  township  or  city  in  which  such 
obligation  is  to  be  performed,  or  in  which  ne  resides;  and 
the  township  or  city  in  which  the  obligation  is  incurred 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is 
to  be  performed,  unless  there  is  a  special  contract  to  the 
contrary; 
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8.  When  the  parties  voluntarily  appear  and  plead  with- 
out sammons—iQ  any  township  or  cltv  in  the  State; 

9.  In  all  other  cases— -in  the  township  or  city  in  which 
the  defendant  resides.    [In  effect  July  1st,  1874.] 

Jnrisdictioii  of  Justices'  Ooixrts-«ecs.  112-115, 925w 

BesidAnee— «B  a  jurisdictioiial fact.  15  Cal.  296;  18  Cal.  128:  M  Cal. 821. 

§  833.  The  court  may,  at  any  time  before  the  trial,  on 
motion^  change  the  place  of  trial  in  the  following  cases: 

1.  When  it  appears  to  the  satisfaction  of  the  justice  be- 
fore whom  the  action  is  pending,  by  affidavit  of  either 
party,  that  such  justice  is  a  material  witness  for  either 
party; 

2.  when  either  party  makes  and  files  an  affidavit  that 
he  believes  that  he  cannot  have  a  fair  and  impartial  trial 
before  such  justice,  by  reason  of  the  interest,  prejudice, 
or  bias  of  the  iastice; 

3.  When  a  jury  has  been  demanded,  and  'either  party 
makes  and  files  an  affidavit  that  he  cannot  have  a  fair 
and  impartial  trial,  on  account  of  the  bias  or  prejudice  of 
the  citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disquallfled  from 
acting; 

6.  When  the  justice  is  sick  or  unable  to  act. 
Ohange  of  veniie— generally,  sec.  397  et  seq.:  effect  of  order  for,  50 
Cal.  443.    ' 

SxJBnmsion  2.  Partialitr  alleeed— traosf er  Imperatiye,  5  Osl.  667 ; 
22GaL34. 

§  834.  The  place  of  trial  cannot  be  changed,  on  motion 
of  the  same  party,  more  than  once,  upon  any  or  all  the 
^rounds  specified  in  the  first,  second*  and  third  subdivis- 
ions of  the  preceding  section. 

See  notes  to  last  section. 

§  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  jMLrties  may  agree  upon;  and  if  they  do  not  so  agree, 
then  to  another  Justices^  Court  in  the  same  county. 

§  836.  After  an  order  has  been  made,  transf errins  the 
action  for  trial  to  another  court,  the  following  proceedings 
must  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately 
transmit  to  the  justice  of  the  court  to  which  it  is  trans- 
ferred, on  payment  by  the  party  applying  of  all  the  costs 
that  have  accrued,  all  the  papers  in  the  action,  together 
with  a  certified  transcript  from  his  docket  of  the  proceed- 
ings therein; 
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2.  Upon  the  receipt  by  him  of  such  papers,  the  justice 
of  the  court  to  which  the  case  is  transferred  must  issue  a 
notice,  stating  when  and  where  the  trial  will  take  place, 
which  notice  must  be  served  upon  the  parties  at  least  one 
day  before  the  time  fixed  for  trial. 

§  837.  From  the  time  the  order  changing  the  place  of 
trial  is  made,  the  court  to  which  the  action  is  .thereby 
transferred  has  the  same  jurisdiction  over  it  as  though  it 
had  been  commenced  in  such  court. 

Jurisdiction  vests— 50  GaL  441. 

Farther  change  of  Tenne— 22  Cal.  34. 

§  838.  The  parties  to  an  action  in  a  Justices'  Court  can- 
not give  evidence  upon  any  question  which  involves  the 
title  or  possession  of  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  nne,  nor  can 
any  issue  presenting  such  question  be  tried  by  such  court; 
and  if  it  appear,  from  the  answer  of  the  defendant,  veri- 
fied by  his  oath,  that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or  possession  to 
real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  the  justice  must  suspend  all 
further  proceedings  in  the  action  and  certify  the  plead- 
ings, and,  if  any  of  the  pleadings  are  oral,  a  transcript  of 
the  same,  from  his  docket  to  tne  clerk  of  the  Superior 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  Superior  Court 
shall  have  over  the  action  the  sam^  jurisdiction  as  if  it 
had  been  commenced  therein;  provided,  that  in  cases  of 
forcible  entry  and  detainer,  of  which  Justices*  Courts 
have  jurisdiction,  any  evidence,  otherwise  competent, 
may  be  given,  and  any  question  properly  involved  there- 
in may  be  determined.    [In  effect  March  26th,  1880.] 

Oertijring  to  Superior  Court— from  Justices'  Courts  in  citfe&and 
counties,  see  sec.  93:  mandamus  for  refusal,  50  Cal.  509. 

Title  or  possession  of.  realty  involved— see  sec.  112,  subd.  i  and 
notes;  also  31  Cal.  140:  trespass,  when  within  jurisdiction,  53  Cal.  23. 

Legalitr  of  taz,  etc.,  involved— see  sec.  112,  subd.  4  and  note;  24  Cai. 
61. 

Forcible  entrjr  and  detainer— jurisdiction  of,  sec.  113,  subd.  I  and 
note. 
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CHAPTER  n. 

MAKKER    OF  COMMBNCING  ACTIONS  IK 

JUSTICES'   COT7RTS. 

S  839.  AetloiiB,  bow  commenced. 

i  840.  Summons  may  issue  within  a  year. 

S  841.  Defendant  may  waive  summons. 

S  842.  Parties  may  appear  in  person  or  by  attorney. 

I  843.  When  guardian  necessary*  how  appointed. 

S  844.  Summons,  how  issued,  directed,  and  what  to  contain. 

f  845.  Time  for  appearance  of  defendant. 

S  e4«.  Alias  summons. 

S  847.  Same. 

S  848.  Summons,  limitation  upon  time  of  service. 

I  849.  Summons,  by  whom  and  how  served  and  retomed. 

§  890.  Hour  for  appearance. 

§  639.  An  action  in  a  Justice's  Court  is  commenced  by 
filing  a  complaint.    [In  effect  March  11th,  1876.] 

Oomxnenoement  of  action— generally,  sees.  950,  405:  pendency 
from,  sec.  1049. 

Oomplaint— frenerally,  sec.  426  and  notes. 

Actiona— in  cities  and  counties,  title,  etc.,  sec.  80. 

§  840.  The  court  must  indorse  on  the  complaint  the 
date  upon  which  it  was  filed,  and  at  any  time  within  one 
year  thereafter  the  plaintiff  may  have  summons  issued. 

lasoance  of  sxunmons— generally,  sec.  400. 

Fajonent  of  fees— in  cities  and  counties,  sec.  91. 

§  841.  At  any  time  after  the  complaint  is  filed,  the 

defendant  may,  in  writing,  or  by  appearing  and  pleading, 
waive  the  issuing  of  summ<^s. 
Waiver— compare  sec.  406. 

§  842.  Parties  in  Justices'  Courts  may  appear  and  act 
in  person  or  by  attorney ;  and  any  person,  except  the  con- 
stable by  whom  the  summons  or  jury  process  was  served, 
may  act  as  attorney. 

Jnatioes'  Oonrt  practitionera— sec.  96,  and  note. 

Attorneys— generally,  sec.  2T5,  et  »eq. 

§  843.  When  an  infant,  insane,  or  incompetent  person 
is  a  party,  he  must  appear  either  by  his  general  guardian, 
if  he  have  one,  or  by  a  guardian  ad  lilem  appointed  by 
the  jusuce.  When  a  guardian  ad  litem  is  appointed  by 
the  justice,  he  must  be  appointed  as  follows: 
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1.  If  the  infant,  insane,  or  incompetent  person  be  plaint- 
iff, the  appointment  mnst  be  made  before  the  summons 
is  issued,  upon  the  application  of  the  infant,  if  he  be  of 
the  age  of  fourteen  years;  if  under  that  aee,  or  if  insane 
or  incompetent,  upon  the  application  of  a  relative  or 
friend. 

2.  If  the  infant,  insane,  or  incompetent  person  be  de- 
fendant, the  appointment  must  be  made  at  the  time  the 
summons  is  returned,  or  before  the  answer^  upon  the  ap- 
plication of  the  infant,  if  he  be  of  the  age  of  fourteen  years, 
and  apply  at  or  before  the  summons  is  returned.  If  he 
be  under  the  age  of  fourteen,  or  be  insane  or  incompetent, 
or  neglect  so  to  apply,  then  upon  the  application  of  a  rel- 
ative or  friend,  or  any  other  party  to  the  action,  or  by  the 
justice,  on  his  own  motion.    [In  effect  March  26th,  1880.] 

Gumrdians— compare  sees.  872, 373,  and  notes. 

§  844.  The  summons  must  be  directed  to  the  defend- 
ant, and  signed  by  the  justice,  and  must  contain: 

1.  The  title  of  the  court,  name  of  the  county  and  city 
or  township  in  which  the  action  is  commenced,  and  the 
names  of  the  parties  thereto; 

2.  A  sufficient  statement  of  the  cause  of  action,  in  gen- 
eral terms,  to  apprise  the  defendant  of  the  nature  of  the 
claim  against  him; 

3.  A  direction  that  Xhe  defendant  appear  and  answer 
before  the  justice,  at  his  office,  as  specmed  in  sec.  8i5  of 
this  Code; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
ant so  appear  and  answer,  the  plaintiff  will  take  judg- 
ment for  tne  sum  claimed  by  him  (stating  it); 

6.  In  other  actions,  a  notice  that  unless  defendant  so 
appear  and  answer,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded.  If  the  plaintiff  has  appeared 
by  attorney,  the  name  of  the  attorney  must  be  indorsed 
upon  the  summons.    [In  effect  March  26th,  1880.] 

Ooatoata  of  rammoBS— oompare  sec.  407,  an<t  note. 

Xatendmeitta— as  to  Inferior  conrts,  sec.  Sin;  33  GaL  322. 

§  845.  The  time  specified  in  the  summons  for  the  ap- 
pearance of  the  defendant  must  be  as  follows: 

1.  If  an  order  of  arrest  be  indorS^  upon  the  summons, 
forthwith;  -^ 

2.  In  all  other  cases,  the  summons  must  contain  a  diree* 
tUm  that  the  defendant  must  appear  and  answer  the 
complaint  within  five  days,  if  the  summons  be  served  in 
the  dty  and  county,  township,  or  city,  in  which  the  action 


307  ooMXEzromo  agtioks.  Si  846-9 


is  brougbt;  within  ten  days,  if  served  out  of  the  township 
or  city,  but  in  the  county  in  which  the  action  is  brought, 
and  within  twenty  days,  if  seryed  elsewhere.  [In  effect 
March  26th,  1880.] 

Time  for  appewaaoe^-jreneraUy,  sec.  407;  snbd.  3,  note :  In  Jiutices' 
Courts,  8  Cal.  339;  23  Gal.  85;  34  CftL  64S. 

§  M6.  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  the  justice, 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons  in  the  same  form  as  the  original,  except  that 
he  may  fix  the  time  for  the  appearance  of  the  defendant 
at  a  period  not  to  exceed. ninety  days  from  its  date. 

AJias  ramttoiit->^rm6TaUy,  compare,  see.  406. 

§  847.  The  justice  mav,  within  a  year  from  the  date 
of  the  filing  of  the  complaint,  issue  as  many  alias  sum- 
mons as  may  be  demanded  by  the  plaintiff. 

Alias  annuttona— see  sec.  403. 

§  848.  The  summons  cannot  be  served  out  of  the  county 
of  the  lustice  before  whom  the  action  is  brought,  except 
when  the  action  is  brought  upon  a  joint  contract  or  obli- 
gation of  two  or  more  persons,  who  reside  in  different 
counties,  and  the  summons  has  been  served  upon  the  de- 
fendant, resident  of  the  county,  in  which  case  the  sum- 
mons may  be  served  upon  the  other  defendant  out  of  the 
county;  and  except,  also,  when  an  action  is  brought 
a^inst  a  party  who  h^s  contracted  to  perform  an  obliga- 
tion at  a  i>articular  place,  and  resides  in  a  different 
county,  in  which  case  summons  may  be  served  in  the 
county  where  he  resides;  and  except,  also,  where  an 
action  is  brought  for  injury  to  person  or  property,  and 
the  defendant  resides  in  a  different  county,  in  which  case 
summons  may  be  served  in  the  county  where  the  defend- 
ant resides.    [Approved  April  drd,  1876.] 

Ftocess  of  Justices'  Ooturta— extent  of,  sees.  M,  106:  c<»istltation- 
ality  of  provisions,  14  Cal.  158. 

§  849.  The  summons  may  be  served  by  a  sheriff  or  con- 
stable of  any  of  the  counties  of  this  State :  provided^  that 
when  a  summons,  issued  by  a  justice  of  the  peace,  is  to 
be  served  out  of  the  county  in  which  it  was  issued,  the 
summons  shall  have  attached  to  it  a  certificate  under  seal 
by  the  county  clerk  of  such  county,  to  the  effect  that  the 
person  issuing  the  same  was  an  acting  justice  of  the  peace 
at  the  date  of  the  summons;  or  the  summons  may  be 
served  by  any  male  resident,  over  the  age  of  twenty-one 
years,  not  a  party  to  the  suit,  within  the  county  where  the 
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action  is  broaght,  and  must  be  served  and  retnined  as 
provided  in  Title  V ,  Part  n,  of  this  Code,  (sees.  405-416)  or 
it  may  be  served  by  publication,  and  sees.  413  and  412,  so 
far  as  they  relate  to  toe  publication  of  summons,  are  made 
applicable  to  Justices'  Courts;  the  word  "justice"  being 
substituted  for  the  word  "  judire/'  whenever  the  latter 


"judge," 
ly  2rrth,  18 


word  occurs.    [In  effect  May  27th,  1874.] 

Service  of  stimxnons--g«neradly :  Sheriff  and  deimfte*— f  or  Jostlees' 
Courts  In  cities  and  counties,  sec.  87:  (Aoiwta6/«~Bee  Political  Code, 
sees.  4314, 431fi;  4  CaL  188. 

§  850.  When  all  the  parties  served  with  process  shall 
have  appeared,  or  some  of  them  have  appeared,  and  the 
remaining  defendants  have  made  default,  the  justice  must 
fix  a  day  tor  the  trial  of  said  cause,  and  notify  the  plaint- 
iff and  the  defendants  who  have  appeared,  thereo£  The 
parties  are  entitled  to  one  hour  in  which  to  appear  after 
the  time  fixed  in  the  Baid  notice,  but  are  not  bound  to  re- 
main longer  than  that  time,  unless  both  parties  have 
appeared,  and  the  justice,  being  present,  is  engaged  in  the 
trial  of  another  cause.    [Approved  April  3rd,  1876.] 

Time  of  trial-Hsec.  873  et  seq. 
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CHAPTEB  in. 

PXiBADIirOB  IN  JU8TICBS'  COURTS. 

i  an.  Form  of  pleadings. 
I  8S2.  Pleadings  In  Justices'  Courts. 

653.  Goipplaint  defined. 

854.  When  demurrer  to  complaint  may  be  pot  In. 

fiS6.'  If  the  defendant  omits  to  set  up  coimterKdalm. 

857.  When  plaintiff  may  demur  to  answer. 
I  858.  Proceedings  on  demurrer. 
S  859.  Amendment  of  pleadings. 
S  860.  Answer  or  demurrer  to  amended  pleadings. 

ft  851.  Pleadings  in  Justices'  Courts— 
.  Are  not  required  to  be  in  any  particular  form,  but 
mast  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
title; 

4.  *If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

Subdivision  3.  Veiifled  answer-^sec.  112,  subd.  2,  sec.  838. 
Liberal  construction  of  pleadings— in  Justices'  Courts,  4  CaL  120;  6 
Cal.  63;  13  Gal.  598;  16  Cal.  372;  20  CaL  282. 

§  852.  The  pleadings  are-- 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  comnlaint; 

3.  The  answer  by  the  defenoant; 

4.  The  demurrer  to  the  answer, 
liist  of  pleadings— generally,  sec.  422. 

§  853.  The  complaint  in  Justices'  Courts  is  a  concise 
statement,  in  writing,  of  the  facts  constituting  the  plaint- 
iff's cause  of  action;  or  a  copy  of  the  account,  note,  bill, 
bond,  or.  instrument  upon  which  the  action  is  based. 

Oomplaint— generally,  see  426,  and  notes. 

§  854.  The  defendant  may,  at  any  time  before  answer- 
ing, demur  to  the  complaint.* 
Demnqrer— generally,  sec.  430,  and  notes. 

§  855.  The  answer  may  contain  a  denial  of  anv  or  all 
of  the  material  facts  stated  in  the  complaint,  which  the 
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defendant  believes  to  be  untrue,  and  also  a  statement,  in 

a  plain  and  direct  manner,  of  any  otber  facts  constituting 

a  defense  or  counter-claim,  upon  which  an  action  might 

be  brought  by  the  defendant  |  against  the  plaintiff  in  a 

Justices'^Court. 

Answer— In  Justices'  Cknirts,  17  Cal.1m:  20  Gal.  48;  23  CaL  16;  90  GaL 
545 :  obJeethm  to  tnrisdlctloii  by.  6  Cat  ya :  as  marer,  8  GaL  aW:  gen- 
erally, sec.  437  and  notes. 

Ooonter-claim— Above  $300,  beyond  ]Arlsdlctlon>  23  Gal.  61. 

§  856.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  laslb  section,  neither  he  nor 
his  assignee  can  afterward  maintain  an  action  against  the 
plaintiff  therefor. 

Ootinter-olaim  waiTed-^nerally,  sec.  439,  and  not^ 

«  §  d57.  When  the  answer  contains  new  matter  in  avoid- 
ance, or  constituting  a  defense  or  a  43ounter-^laim,  the 
plaintiff  may,  at  any  time  before  the  trial,  demur  to  the 
same  for  insuiSciency,  stating  therein  the  grounds  of  such 
demurrer. 

Demnnor  to  answer^-i^enerally,  sec.  443. 

§  858.  The  proceedings  on  demurrer  are  as  follows : 

1.  If  the  demurrer  to  the  complaint  is  sustained,  ^he 
plaintiff  may,  within  such  time,  not  exceeding  two  days, 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de- 
fendant may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de- 
fendant may  amend  his  answer  within  such  time,  not  ex- 
ceeding two  days,  as  the  court  majr  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
most  proceed  as  if  no  demurrer  had  been  interposed. 

Proceedings  on  demnrrer<-compare  sees.  472, 636. 

§  859.  Either  party  may,  at  anytime  before  the  conclu- 
sion of  the  trial,  amend  any  pleading,  but  if  the  amend- 
ment is  made  aiter  the  issue,  and  it  appears  to  the  sat- 
isfaction of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjournment  must  be  granted.  Tlie  court 
may  also,  in  its  discretion,  when  an  adjournment  will  by 
the  amendment  be  rendered  necessary,  require,  as  a  con- 
dition to  the  allowance  of  such  amendment,  made  after 
issue  joined,  the  payment  of  costs  to  the  adverse  party, 
t-o  be  fixed  by  the  court,  not  exceeding  twenty  dollars. 
The  court  mav  also,  on  such  terms  as  may  be  just,  and 
on  payment  of  costs,  relieve  a  party  from  a  judgment  by 
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def anlt  taken  against  him  by  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  but  the  application  for  such 
relief  must  be  made  within  ten  days  after  the  entry  of  the 
judgment  and  upon  an  affidavit  showing  good  cause  there- 
for.    % 

Amatndment— liberal,  of  Justices'  Court  pleadings,  10  GaL  342:  U 
OaL  280:  generally,  sec.  471  ana  notes:  aojournment  for,  sec.  874, 
subd.  2. 

§  8G0.  When  a  pleading  is  amended,  the  adverse  party 
may  answer  or  demur  to  it  within  such  time,  not  exceed- 
ing two  days,  as  the  court  may  allow. 

Time  to  plead— compare  sec.  432. 


i 
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CHAPTER  IV. 

PROVISIONAL  REMXSDIBS  IN 

COURTS. 

Abt.  I.  ASSEBT  Aim  Bail. 
n.  Attaohxbztt. 
m.  claix  Ajn>  dxlivibbt  of  Pxbsovai*  Pbovxbtt. 

ABTICLE  I. 

■ 

ASBBST  AHD  BAIL. 

S  861.  Order  of  arrest  and  arrest  of  defendant. 
s  862.  Affidavit  and  undertaking  for  order  of  arrest. 
S  863.  A  defendant  arrested  must  be  taken  before  the  Justice  Imme- 
diately. 
$  864.  The  officer  must  give  notice  to  the  plaintiff  of  arrest. 
S  865.  The  officer  must  detidn  the  defendant. 

§  861.  An  order  to  arrest  the  defendant  may  be  in- 
dorsed on  a  summons  issued  by  the  justice,  and  the  de- 
fendant may  be  arrested  thereon  by  the  sheriff  or  consta- 
ble, at  the  time  of  serving 'the  summons,  and  brought 
before  the  justice,  and  there  detained  until  duly  dis- 
charged, in  the  following  cases : 

i.  In  an  action  for  the  recovery  of  money  or  damag^es, 
on  a  cause  of  action  arising  upon  contract,  express  or  im- 

Slied,  when  the  defendant  is  about  to  depart  from  the 
tate,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  m  a  fiduciary 
capacity; 

3.  "When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  oblig^^n  for  which 
the  action  is  brought : 

4.  When  the  defendant  has  removed,  concealed,  or  dis« 

Sosed  of  his  property,  or  is  about  to  do  so,  with  intent  to 
ef  raud  his  creditors. 
But  no  female  can  be  arrested  in  Any  action. 

Arrest  and  bail— frenerally,  sec.  478  et  teq. 

Frooess  of  Justices'  Oonrts— extent  of,  see  sec.848ii. 

§  862.  Before  an  order  for  an  arrest  can  be  made^  the 
party  applying  must  prove  to  the  satisfaction  of  the  jus- 
tice, by  the  affidavit  of  himself  or  some  other  person,  the 
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CaetB  upon  which  the  appUcation  i»  fotmded.  The  plaint- 
iff nrast  also  execute  and  deliyer  to  the  joatloe  a  written 
imdertaking  in  the  Bum  of  three  hundred  dollars,  w}th 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pAf 
all  costs  that  may  be  adjudged  to  the  defendant,  and  au 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  the  same  be  wrongful,  or  without  sufficient  cause,  not 
exceeding  the  sum  specified  in  the  undertaking.  [In  effect 
July  1st,  1874.] 
Affidavit  and  nndertakiag  for  ur««t— comp«re  sees.  481, 482. 

§  863.  The  defendant,  immediately  upon  being  ar- 
rested, must  be  taken  to  the  office  of  the  instice  who 
made  the  order,  and  if  he  is  absent  or  unable  to  tnr  the 
acticm,  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant, that  he  is  a  material  witness  in  the  acti6n,  the  officer 
must  immediately  take  the  defendant  before  another  jus- 
tice of  the  township  or  city,  if  there  is  another,  and  If  ^ 
not,  then  before  the  justice  of  an  adjoining  township,  who 
"must  take  jurisdiction  of  the  action,  and  proceed  thereon, 
as  if  the  summons  had  been  issued  and  the  order  of  ar- 
rest made  by  him. 

§  864.  The  officer  making  the  arrest  must  immediately 
give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
£^ent,  and  indorse  on  the  supunons,  and  subscribe  a  cer- 
tificate, stating  the  time  of  serving  the  same,  the  time  of 
the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

§  865.  The  officer  making  the  arrest  must  keep  the 
defendant  in  custody  until  he  is  discharged  by  order  of 
the  justice. 

▲BTIGUB  n. 

Attaohxsvt. 

I  868.  "Writ  of  sttsehment  stuOl  tome  apon  aflldavlt. 

f  887.  Undertskiog  on  attacimient  mnst  be  required. 

S  868.  Wilt  of  aMnhment,  anbetance  of.   OOcer  may  take  an  under- 

taking  HKad  of  levying. 
S  889.  Certain  proYlsloiu  ^>ply  to  aU  attachments  in  Jnitiees'  Conrts. 

S  866.  A  writ  to  attach  the  property  of  the  defendant 
must  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
ing summons  and  before  answer,  on  receiving  an  affidavit 
by  or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as 
are  required  to  be  shown  by  the  affidavit  specified  in  sec- 
tion five  hundred  and  thirty-eight  of  thia  Code. 

Attachment— generally,  sec.  537  et  seq. 

After  iaaning  sammoaa^23  Cal.  89. 
Gonx  Cry.  Pboo.— Air, 
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§  667.  Before  issuing  the  writ,  the  justice  must  regnize 
a  written  undertaking  on  the  part  of  the  plaintiff^  with 
^inco  or  more  sufficient  sureties,  in  a  sum  not  less  than  fifty, 
%or  more  than  three  hundred  dollars,  to  the  effect  that  if 
the  defendant  recover  judsment,  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking. 
Undertaking  on  attachment— generally,  sec.  539  and  notes.. 

§  868.  The  writ  may  be  directed  to  the  sheriff  or  any 
constable  of  the  county,  or  the  sheriff  of  any  other  county, 
and  must  require  him  to  attach  and  safely  keep  all  the 
property  of  the  defendant  within  his  county,  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiff's  demand,  the  amount  of  which  must 
be  stated  in  conformity  with  the  complaint,  unless  the 
.  defendant  give  him  security,  by  the  undertaking  of  two 
sufficient  sureties,  in  an  amouilt  sufficient  to  satisfy  such 
demand,  besides  costs;  in  which  case,  to  take  such  under- 
taking. 
Oontents  of  writ— compare  sec.  540. 

§  869.  The  sections  of  this  Code  from  section  fiye 
hundred  and  forty-one  to  section  five  hundred.and  fifty- 
nine,  both  inclusive,  are  applicable  to  attachments  issued 
in  Justices'  Courts,  the  word  ''constable"  being  substi- 
tuted for  the  w%>rd  **  sheriff,"  whenever  the  writ  is  directed 
to  a  constable,  and  the  word  '^  justice"  being  substituted 
for  .the  word  "judge." 

ABTIGLE  UL 

Claim.  Ajn>  Dxuvbbt  ov  FaasoirAL  Pbopsstt. 

S  870.  How  claim  and  delivery  enforced. 

§  870.  In  an  action  to  recover  possession  of  personal 
property,  the  plaintiff  may,  at  the  time  of  issuing  sum- 
mons, or  at  any  time  thereafter  before  MBpver,  clsum  the 
delivery  of  such  propertv  to  him;  and  thviectionB  of  this 
Code,  from  section  five  hundred  and  ten  tO  section  five 
hundred  and  twenty-one,  both  inclusive,  are  applicable 
to  such  claim  when  made  in  Justices'  Courts,  the  powers 
therein  given  and  duties  imposed  on  sheriffs  being  ex- 
tended to  constables,  and  the  word  '*  justice  "  substituted 
for  **  judge." 

Olaim  and  delivery'-generaUy,  sec.  509  et  teq. 
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CHAPTER  V. 

JtTOQMENT    B7    DBFAtTIiT    IK    JTTBTICES' 

COURTS.  , 

I  871.  Jadgment  when  defendant  fails  to  appear. 
I  872.  Judgment  against  defendant  on  demurrer. 

§  871.  If  the  defendant  fail  to  appear,  and  to  answer 
or  demur  within  the  time  specified  in  the  summons,  then, 
upon  proof  of  service  of  summons,  the  following  proceed- 
ings must  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  ren- 
der judgment  in  favor  of  plamtiff  for  the  sum  specified  in 
the  summons; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his 
favor  for  such  sum  (not  exceeding  the  amount  stated  in 
the  summons)  as  appears  by  such  evidence  to  be  just.  [In 
effect  AprU  16th,  1880.] 

De£atilt  judgment— generally,  sec.  085. 

§  872.  In  the  fc^lowing  cases  the  same  proceedings 
must  be  had,  and  judgment  must  be  rendered  in  like  man- 
ner, as  if  the  defendant  had  failed  to  appear  and  answer 
or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defend- 
ant fails  to  answer  it  as- amended,  within  the  time  allowed 
by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the 
defendant  fails  to  amend  the  answer  within  the  time  al- 
lowed by  the  court. 

Omnpare-H9ec.  858  and  notes. 
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CHAPTER  VI. 

TIME  OF  TRIAL  ABB  POSTPONSMENTS  IN 

JT7BTICBS'  COURTS. 

ti  873.  Time  when  trial  most  be  commenced. 
S  874.  When  court  mfty,  of  its  own  motion,  postpone  triid. 
S  875.  Postponement  by  consent. 
S  876.  Postponement  upon  application  of  a  party. 
S  877.  No  continuance  lor  more  than  ten  days  to  he  granted,  imlBss 
upon  filing  of  undertaking. 

§  873.  Unless  postponed  as  provided  in  this  cbapter ,  or 
nmess  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the 
time  specified  in  the  notice  mentioned  in  section  850,  and 
the  trial  mnat  be  continued  without  adjournment  for  moie 
than  twenty-four  hours  at  any  one  time,  until  all  the 
issues  therein  are  disposed  of.    [Approved  April  3rd,  1876.] 

§  874.  The  court  may,  of  its  own  motion,  postpone  the 

trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by 
law  or  by  an  order  of  the  court  for  the  trial,  the  court  is 
engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  b^r  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  nec- 
essary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  is- 
sues of  fact,  and  a  jury  has  been  demanded. 

SUBDiYisioir  2.  Amendment  of  pleadings,  etc.— see  sees.  858, 858. 

§  875.  The  court  may,  by  consent  of  the  i>arties,  given 
in  writing  or  in  open  court,  postpone  the  trial  to  a  time 
agreed  upon  by  the  parties. 

§  876.  The  trial  may  be  postponed  upon  the  applica- 
tion of  either  party,  for  a  period  not  exceeding  four 
months : 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  he  cannot,  for  want  oi  mate- 
rial testimony,  which  he  expects  to  procure,  safely  pro- 
ceed to  trial,  and  must  show  in  what  respect  the  testmiony 
expected  is  material,  and  that  he  has  used  due  diligence 
to  procure  it,  and  has  been  unable  to  do  so; 
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2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
tbe  defendant  is  under  arrest,  a  postponement  for  more 
tlian  three  hours  discharges  the  defendant  from  custody; 
'but  the  action  may  proceed  notwithstanding,  and  the  de- 
fendant is  suhject  to  arrest  on  execution,  in  the  same 
nkanner  as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  oi  a  defendant  under 
arrest,  before  it  ban  be  granted  he  must  execute  an  under- . 
taking,  with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the 
effect  that  he  will  render  himself  amenable  to  the  process 
of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein; 
or  that  the  sureties  will  pay  to  the  plaintiff  the  amount  of 
any  judgment  which  he  may  recover  in  the  action,  not  ex- 
ceeding the  amount  specified  in  the  undertaking.  On  fil- 
ing the  undertaking  specified  in  this  subdivision,  the  jus- 
tice must  order  the  defendant  to  be  discharged  from  cus- 
tody: 

4.  The  party  making  the  application  must,  if  requited 
by  the  adverse  party,  consent  that  the  testimony  of  any 
witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  justice,  and  that 
the  testimony  so  taken  may  be  read  on  toe  trial,  with  the 
same  effect,  and  subiect  to  the  same  objections,  as  if  the 
witness  was  producea. 

But  the  court  may  require  the  part^  making  the  appli- 
cation to  state,  upon  aindavit,  the  evidence  wnich  he  ex- 
pects to  obtain;  and  if  the  adverse  party  thereupon  admit 
that  such  evidence  would  be  given,  and  that  it  be  consid- 
ered as  actually  given  on  tl;^  trial,  or  offered  and  over- 
ruled as  improper,  the  trial  must  not  be  posti>oned. 

Postponement— generally,  sec.  595,  and  notes:  costs  of,  sec.  1089. 

Undertaking,  soreties,  etc— sees.  941n,  1067. 

SUBDivisiovs  2  and  3.  Arrest  and  bail— sec.  478  et  uq, 

§  877.  No  adjournment  must,  unless  by  consent,  be 
granted  for  a  period  longer  than  ten  days,  upon  the  appli- 
cation of  either  party,  except  upon  condition  that  such 
party  file  an  undertaking,  in  an  amount  fixed  by  the  jus- 
tice, with  two  sureties,  to  be  approved  by  the  justice,  to 
the  effect  that  they  will  pay  to  the  opposite  party  the 
amount  of  any  judgment  which  may  be  recovered  against 
the  party  applying,  not  exceeding  the  sum  specified  in  the 
undertaking. 

Undertakings— see  sec.  876ii. 
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CHAPTER  vn;. 

TRIALS  IN  JUSTICES'  COURTa 

S  878.  Issue  defined,  and  the  different  kinds. 

8  879.  Issue  of  law,  now  raised. 

S  880.  Issue  of  fact,  how  raised, 

I  88L  Issue  of  law,  how  tried.  ,  I 

S  882.  Issue  of  fact,  how  tried. 

\  883.  Jury,  how  waived. 

S  884.  Either  party  failing  to  appear,  trial  may  proceed  at  request  of 

other  party. 
S  885.  Challenges  to  jurors.  ■ 
I  886.  Manner  of  pleading  a  written  instrument. 
I  887.  If  a  copy  of  an  instrument  be  filed,  the  signatures  wiU  be 

deemed  admitted,  unless  denied  under  oath. 

§  878.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  oy  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds : 

1.  Of  law;  and, 

2.  Of  fact. 
Same  as  see.  588. 

§  879.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 
Same  as  sec.  589. 

§  880.  An  issue  of  fact  arises— 

1.  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and,  ' 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Same  as  sec.  590. 

§  881.  An  issue  of  law  must  be  tried  by  the  court. 
Compare— 4ec.  591. 

§  882.  An  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  is  waived,  in  which  case  it  must  be  tried  by  tiie 
court. 

Compare— sec.  502. 

§  883.  A  jury  may  be  waived —  .    j 

1.  By  consent  of  parties,  entered  in  the  docket;  '^ 

2.  By  a  failure  of  either  party  to  demand  a  jury  before 
the  commencement  of  the  trial  of  an  issue  of  fact; 
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3.  By  the  failure  of  either  party  to  appear  at  the  time 
fixed  for  the  trial  of  an  issue  of  fact. 
Wairer  of  jxay—eompKn  sec.  631,  and  notes. 

§  884.  If  either  party  fails  to  appear  at  the  time  fixed 
for  trial,  the  trial  may  proceed  at  the  request  of  the  ad- 
verse party. 

Oompare— sec.  5M. 

§  885.  The  challenges  are  either  peremptory  or  for 
cause.  Each  party  is  entitled  to  three  peremptory  chal- 
lenges. Either  party  may  challenge  for  cause  on  anv 
grounds  set  forth  in  section  six  hundred  and  two.  Chal- 
lenges for  cause  must  be  tried  by  the  justice. 

Ohallengeo— compare  sees.  001, 602. 

§  886.  When  the  cause  of  action  or  counter-claim  arises 
upon  an  account  or  instrument  for  the  payment  of  money 
only,  the  court,  at  any  time  before  the  trial,  may,  by  an 
order  imder  his  hand,  require  the  original  to  be  exhibited 
to  the  inspection  of,  and  a  copy  to  be  furnished  to,  the  ad- 
verse party,  at  such  time  as  may  be  fixed  in  the  order;  or, 
If  such  order  is  not  obeyed,  the  account  or  instrument 
cannot  be  given  in  evidence. 

Order  for  inspection— sec.  1000. 

§  887.  If  the  plaintiff  annex  to  his  complaint,  or  file 
-with  the  justice  at  the  time  of  issuing  the  summons,  the 
original  or  a  copy  of  the  promissory  note,  bill  of  exchange, 
or  other  written  obligation  for  the  payment  of  money, 
upon  which  the  action  is  brought,  the  aefendant  is  deemed 
to  admit  the  genuineness  of  the  signatures  of  the  makers, 
indorsers,  or  assignors  thereof,  unless  he  specifically  de- 
nies the  same  in  his  answer,  and  verify  the  answer  by  his 
oath. 

Oompare— sees.  447, 8S3. 

Signatore  of  bonda—bjr  printed /oc  similer4S  Cal.  569. 


i§  flB9-90  jvDOitsaxn.  -  tttO 


GHAFTBB  VIII. 

JXTDaBCBNTB  (OTHBR  THAN  B7  DfiPAULT) 
IN  JU8TXCB8'  COURTS. 

I  889.  Judgment  by  confession. 

I  880.  Jucument  of  rHamiftgAi  entered  In  certain  caees  withoat  xnejn- 
aice. 

891.  Judgment  upon  Terdict. 

892.  Judgment  after  trial  by  the  court. 

895.  Judgment  when  the  defendant  is  subject  to  arrest. 
884.  If  the  sum  found  due  exceeds  the  Jurisdiction  of  the  J«Btlee» 

the  excess  may  be  remitted. 

896.  Olfer  to  compromise  before  triaL 

896.  Costs  may  be  included  in  the  judgment. 

897.  Abstract  of  judgment. 

896.  Abstract  may  be  filed  and  docketed  In  county  deik's  offlee. 

899.  Effect  of  docketing. 

900.  Judgment  not  a  lien  unless  abstract  is  recorded  in  the  recorder's 

oiAce. 

§  889.  Judgments  upon  confession  may  be  entered  up 
in  any  Justices'  Court  specified  in  the  confession. 

Oeafesiioh  of  Judgmoit— 8  CaL  76;  sec.  11S$:  and  genenOy,  sees. 
1182-1195:  jurlsdictton,  sec.  112,  subd.  6. 

§  890.  Judgment  that  the  action  be  dismissed,  without 
prejudice  to  a  new  action,  may  be  entered  with  costs,  in 
the  following  cases : 

1.  When  the  plaintiff  voluntarily  dismisses  the  action 
before  it  is  finally  submitted; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  the  action  has  been 
postponed,  or  within  one  hour  thereafter; 

3.  when,  after  a  demurrer  to  the  complaint  has  been 
sustained,  the  plaintiff  fails  to  amend  it  within  the  time 
allowed  by  the  court ; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,  or  city;  but  if  the  objection  is  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  frnot  taken  at 
the  trial,  it  is  waived. 

Diamiasal,  etc.— comiwre  sec.  661,  and  notes :  effect  of,  29  CaL  312. 

SuBDrTisioK  4.  Action  brought,  where-«ec.  832.  Appears  by  the 
eridenoe— 18  CaL  128.  Waiver  of  obj  eotion— 15  Cal.  296 ;  and  compare 
sec.  434  and  note. 
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§  891.  When  a  txial  by  jury  has  been  had»  judgement 
must  be  entered  by  the  justice,  at  once,  in  confonuity 
iivitb  the  verdict. 

ZSntrf  of  jndgpMiit^Lsmcli  v.  Kelly,  41  CaL  4S2:  genenUy,  sec.  ttM, 
aiulnote.  /ndginmit— genentUy,  note  to  sec.  66i. 

S  892.  When  the  trial  is  by  the  court,  judgment  must 
l>e  entered  at  the  close  of  the  trial. 
See  sec.  Win. 

§  893.  The  judgment  in  Justices'  Courts  must  be  en- 
tered substantially  in  the  form  required  by  section  six 
bundred  and  sixty-seven  of  this  Code.  When  the  judg- 
jment  is  rendered  in  a  case  where  the  defendant  is  subject 
to  arrest  and  imprisonment  thereon,  the  fact  that  the  de- 
fendant is  so  subject,  must  be  stated  in  the  judgment. 
[In  effect  July  1st,  1874.] 

Executiof^  against  the  person,  extent  of  pn>oefS— see.  84Bii. 

§  894.  When  the  amount  found  due  to  either  party  ex- 
ceeds the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judg- 
ment may  be  rendered  for  the  residue. 

Limit— tturee  hundred  dollars,  sec.  112. 


have  judgment  therefor,  with  the  costs  then  accrued;  but 
if  he  do  not  accept  such  offer  before  the  trial,  and  fail  to 
recover  in  the  action  a  sum  in  excess  of  the  offer,  he  can- 
not recover  costs,  but  costs  must  be  adjudged  against 
him,  and,  if  he  recover,  be  deducted  from  his  recovery. 
The  offer  and  failure  to  accept  it  cannot  be  given  in  evi- 
dence nor  affect  the  recovery,  otherwise  than  as  to  costs. 
[Approved  March  2nd,  1878.] 
Ofibr  to  compromise— compare,  sec.  997. 

§  896.  The  justice  must  tax  and  include  in  the  judg* 
ment  the  costs  allowed  by  law  to  the  prevailing  party. 
Oosts— sec.  924:  percentage  in  San  Francisco,  see  Stats.  1866,  p.  66. 

§  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  an  abstract  of 
the  judgment  in  substantially  the  following  form  (filling 
blanks  according  to  the  facts): 

State  of  Gaijfornia, county,  (or  city  and  county). 

y  plaintiff,  t;. ,  defendant.  In  Justices'  Court,  be- 
fore   ,  justice  of  the  peace, township  (or  city,  or 

city  and  county), ,  18—  [inserting  date  of  abstract]. 
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Jadgment  entered  for  plaintiff,  (or  defendant)  for$ , 

on  the day  of .    I  certify  that  the  foregoing  is  a 

correct  abstract  of  a  judgment  rendered  in  said  action  in 

my  court— or  (as  the  case  may  be)  in  the  court  of , 

justice  of  the  peace,  as  appears  by  his  docket  now  in  my 

possession,  as  nis  successor  in  office.    — • ,  Justice  of 

the  Peace.    [In  effect  March  26th,  1880.] 

AbBtract— A2  Cal.  399 :  transcript,  formerly,  27  Cal.  371 :  In  cities  and 
counties,  sec.  82. 

§  896.  The  abstract  may  be  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  judgment  was 
rendered,  and  the  judgment  docketed  in  the  judgment 
docket  of  the  Superior  Court  thereof.  The  time  of  th^ 
receipt  of  the  abstract  by  the  clerk  must  be  noted  hj 
him  thereon,  and  entered  in  the  docket.  \Jn.  effect  March 
26th,  1880.] 

Docketing— generally,  sec.  671. 

Recalliog-iS  Cal.  269. 

§  899.  From  the  time  of  docketing  in  the  county 
clerk's  office,  execution  may  be  issued  thereon  by  the 
county  clerk  to  the  sheriff  of  any  county  in  the  State, 
other  than  the  county  in  which  the  judgment  was  ren- 
dered, in  the  same  manner  and  with  like  effect  as  if  issued 
on  a  judgment  of  the  Superior  Court.  [In  effect  March 
26th,  1880.] 

Execution— generally,  sec.  681  et  $eq. 

§  900.  A  judgment  rendered  in  a  Justice's  Court 
creates  no  lien  ujpon  any  lands  of  the  defendant,  unless 
such  an  abstract  is  filed  in  the  office  of  the  recorder  of  the 
county  in  which  the  lands  are  situated.  When  so  filed, 
and  from  the  time  of  filing,  the  iud^ent  becomes  a  lien 
upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  such  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward,  and  before  the  lien 
expires,  acquire.  The  lien  continues  for  two  years,  un- 
less the  judgment  be  previously  satisfied.  \la  effect 
April  16th,  1880.] 

ITo  lien— unless  abstract  filed  and  recorded,  52  Cal.  399. 

Recording— sec.  674;  19  Cal.  145. 

Lien,  extent  and  duration  of— compare,  sec.  674. 
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CHAPTER  rx. 

BXUCUTIONB  FROM  JXJSTICBS'  COT7RTS. 

901.  Execatlon  may  Issue  at  any  time  within  five  yean. 

902.  Execution,  contents  of . 
908.  Benewal  of  execution. 
901.  Duty  of  officer  receivinff  execution. 
905.  Proceedings  supplementary  to  execution. 

§  901.  Execation  for  the  enforcement  of  a  judgment 
of  a  Jastice's  Goart  may  be  issued  by  the  justice  who 
entered  the  judgment,  or  his  successor  in  omce,  on  the 
application  of  toe  party  entitled  thereto,  at  any  time 
within  five  years  from  the  entry  of  judgment. 

Within  five  years— 8  Cal.  612;  26  Cal.  156:  generally,  sec.  685:  action 
on  Judgment  after,  16  CaL  372. 
Staying  proceedings— on  void  Judgment,  49  Cal.  266. 
Szecution— sec.  684f»:  generally,  sec.  681  et  teq. 

§  902.  The  execution  must  be  directed  to  the  sheriff  or 
to  a  constable  of  the  county,  and  must  be  subscribed  by 
the  justice  and  bear  date  the  day  of  its  delivery  to  the 
officer.  It  must  intelligil)ly  refer  to  the  judgment,  by 
stating  the  names  of  the  parties,  and  the  name  of  the 
justice  before  whom,  and  ot  the  county  and  the  township 
or  city  where,  and  the  time  when,  it  was  rendered;  the 
amount  of  judgment,  if  it  be  for  money;  and,  if  less  than 
the  whole  is  due,  the  true  amount  due  thereon.  It  must 
contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable,  as  are  required  by  the  provisions  of  title  nine, 
part  two,  of  this  Code,  in  an  execution  to  the  sheriff. 

Oompare— sec.  661  et  seq, 

Begion  of  prooess— see  sec.  848»;  17  CaL  294. 

§  903.  An  execution  may,  at  the  request  of  the  judg- 
ment creditor,  be  renewed  before  the  expiration  of  the 
time  fixed  for  its  return,  by  the  word  '*  renewed  "  written 
thereon,  with  the  date  thereof,  and  subscribed  by  the  jus- 
tice. Such  renewal  has  the  effect  of  an  original  issue, 
and  may  be  repeated  as  often  as  necessary.  Ii  an  execu- 
tion is  returned  unsatisfied,  another  may  be  afterward 
issued. 


§904. 

isoirectc 


The  sheriff  or  constable  to  whom  the  execution 
ted  must  execute  the  same  in  the  same  manner  as 


t  Wd  SZBCCTK^ffB. 

the  Btaflriff  is  regniied  by  the  prorisions  of  title  nine,  part 

two,  of  this  Code,  to  proceed  upon  execntions  directed  to 

him ;  and  the  constable,  when  the  ezecation  is  directed  to 

him,  is  vested  for  that  purpose  with  all  the  powers  of  the 

sheriff. 

Sz0cvl«  111*  -writ— eoBOire, aec 681  et teq.:  and  genenDy, see  sec 
BBiwtseq. 

§  905.  The  sections  of  this  Code,  from  seven  hundred 
and  fourteen  to  seven  hundred  and  twenty'-one,  both  in- 
clusive, are  applicable  to  Justices'  Courts,  we  word  "con- 
stable" being  substitnted,  to  that  end,  for  the  word 
•*  sheriff,"  and  the  word  "justice  "  for  the  word  "  judge." 
Proceedings  sa^^lemenlifT  to  ezecntion-47  CaL  Ul ;  sees.  n4-72L 


CHAPTER  X.  . 
CONTZSMPT8  IN  JUSTICBS'  COURTS. 
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906.  GcmtemptsaJiistlceniaypQniBhfar. 

907.  FroceeoingB  for  contempt. 
906.  Same. 

909.  Pimlabments  for  contempts. 

910.  The  conviction  must  be  entered  in  the  docket. 

§  906.  A  justice  may  punish  as  for  contempt,  persons 
guilty  of  the  following  acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  to- 
vrard  the  justice  while  noldine  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trisl  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance  in  the  presence  of  the  justice,  or  in  the  imme- 
diate vicinity  of  the  court  held  by  him,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him ; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  to  answer  as  a  witness ; 

6.  Bescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held 
by  him.  ' 

Oontempts— 4^eraOy,  sec.  1209  et  teq, 

Oourti  and  judicial  oflloen,  powers  of— seo.  128  and  notes,  sees. 
177-179. 

§  907.  When  a  contempt  is  committed  in  •  the  imme- 
diate view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily;  to  that  end  an  order  must  be  made 
reciting  the  facts,  as  they^  occurred,  and  adjudging  that 
the  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 
Oompare— sec.  1211. 

§  906.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  %he  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person 
so  guilty  may  be  arrested  and  brought  before  the  lustice 
immediately,  when  an  opportunity  to  be  heard  In  nis  de- 
CODB  Cr7.  Pboo.— }i6« 
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fense,  or  exciue;  most  be  giyen.    The  joBtiee  may,  theze- 
upon,  discharge  him,  or  may  conyicthim  of  the  offense. 
Oompara— 8ec.'1211;  sec.  1212  ei  seq, 

§  909.  A  justice  may  pnnish  for  contempts  by  fine  or 
imprisonment,  or  both;  such  fine  not  to  exceed  in  any 
case  one  handred  dollars,  and  such  imprisonment  one  day. 

One  dajr's  impriionment— but  see  sec.  1219;  47  Cal.  181. 

§  910.  The  conviction,  specifying  particularly  the  of- 
fense and  the  judgment  thereon,  must  be  entered  by  the 
justice  in  his  docket. 
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CHAPTEE  XI. 
DOCKETS  OF  JUBTZOBS. 

911.  I>oelEet,  wbat  to  eontain. 

912.  Entries  tiiereln  primary  evidence  of  the  facts. 

913.  An  Index  to  the  docket  must  be  kept. 

914.  Dockets  must  be  deUyered  by  justice  to  his  tneceiBor,  or  to 
county  clerk. 

S  915.  Proceedmgs  when  office  becomes  vacant,  and  before  a  succes- 
sor Is  appointed. 

§  911.  Every  justice  must  keep  a  book,  denominated 
a  "docket/'  in  which  he  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum 
of  money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons,  and  the  time  of  its  return ; 
and  if  an  order  to  arrest  the  defendant  be  made,  or 
a  writ  of  attachment  be  issued,  a  statement  of  the 
fact; 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 
or  their  non-appearance,  if  default  be  made;  a  minute  oi 
the  pleadings  and  motions;  if  in  writing,  referring  to  them : 
if  not  in  writing,  a  concise  statement  of  the  matejdal 
parts  of  the  pleadings; 

5.  Every  adjournment,  stating  on  whose  application 
and  to  what  time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  juiv,  and 
the  time  appointed  for  the  return  of  the  jury  and  for  tbe 
trial: 

7.  The  names  of  the  jurors  who  appear  and  are  sworn, 
and  the  names  of  ail  witnesses  sworn,  and  at  whose  re- 
quest; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  dis* 
agreement  and  discharge; 

9.  The  judgment  of.  the  court,  specifying  the  costs  in- 
cluded, and  tne  time  when  rendered; 

10.  The  issuing  of  the  execution,  when  issued  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and 
a  statement  of  any  money  paid  to  the  justice,  when  and 
by  whom; 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given. 


I 
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and  of  the  appeal  bond,  if  any  be  filed.    pEn  effect  July 
l8t,  1874.] 

Docket  in  oltiei  and  counties— sec.  93. 

Residence  of  defendimt— see  sec.  832n. 

Entries  in  docket— snbd.  8.  Return  of  tummont,  10  GsL  98;  15  GsL 
296»8al>d.9:  judgment,  41  GaL  282. 

§  912.  The  several  particulars  of  the  last  section  speci- 
fied must  be  entered  under  the  title  of  the  action  to  which 
they  relate,  and  (unless  otherwise  in  this  title  provided) 
at  the  time  when  they  occur.  Such  entries  in  a  justice's 
docket,  or  a  transcript  thereof,  certified  by  the  justice,  or 
his  successor  in  office,  are  prima  facie  evidence  of  the 
facts  BO  stated.    [In  effect  March  26th,  1880.] 

Prima  facie  evidence— sec  1833:  justices'  docket  as,  82  CaL  49:  ad- 
missibility of  parol  evidence,  84  CaL  321. 

§  913.  A  justice  must  keep  an  alphabetical  index  to  his 
docket,  in  which  must  be  entered  the  names  of  the  parties 
to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  enterea  in  the  index, 
in  the  alphabetical  order  of  the  first  letter  of  the  family 
name. 

914.  Every  Justice  of  the  peace,  upon  the  expiration 
term  of  office,  must  deposit  with  his  successor  his 
official  dockets  and  all  papers  filed  in  his  office,  as  well  his 
own  as  those  of  his  predecessors,  or  any  other  which  may 
be  in  his  custody  to  be  kept  as  public  records. 

§  915.  If  the  office  of  a  justice  become  vacant  by  his 
death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  (qualified,  the  docket 
and  papers  in  possession  of  such  justice  must  be  deposited 
in  the  office  of  some  other  justice  in  the  township,  to  be 
by  him  delivered  to  the  successor  of  such  justice.  If 
there  is  no  other  justice  in  the  township,  then  the  docket 
and  papers  of  such  justice  must  be  deposited  in  the  office 
of  the  county  clerk  of  the  county,  to  be  by  him  delivered 
to  the  successor  in  office  of  the  justice. 

§  916.  Any  justice  with  whom  the  docket  of  his  prede- 
cessor or  of  another  justice  is  deposited,  has  and  may  ex- 
ercise over  all  actions  and  proceedings  entered  in  such 
docket,  the  same  jurisdiction  as  if  originally  commenced 
before  nim.  In  case  of  the  creation  m  a  new  county,  or 
the  change  of  the  bounjdary  between  two  counties,  any 
justice  into  whose  hands  the  docket  of  a  justice  formerly 
acting  as  such  within  the  same«territory  may  come,  is, 
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for  the  purposes  of  this  section,  considered  the  successor 
of  such  former  justice. 

§  917.  The  justice  elected  to  fill  a  vacancy  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before 
the  expiration  of  a  full  term.  When  a  full  term  expires, 
the  same  or  another  person  elected  to  take  office  in  the 
same  township  or  city,  from  that  time  is  the  successor. 

§  918.  When  two  or  more  justices  are  equally  entitled, 
under  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  a  judge  of  the  Superior  Court  must, 
by  a  certificate  subscribed  by  him  and  filed  in  the  office 
of  the  county  clerk,  designate  which  justice  is  the  suc- 
cessor of  a  justice  going  out  of  office,  or  whose  office  has 
become  vacant.    [In  effect  March  26th,  1880.] 
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OHAPTBB  Xn. 

GBXraRAXi  PROVISIONS   BJSLATXSa  TO 
JUSTICES'  COURTS. 

$  919.  Justices  may  Issue  snbpcenas  and  final  process  to  any  inrt  of  tiie 

county. 
S  930.  Blanks  must  be  filled  in  all  p$ipetB  issued  by  a  Justice,  except 
subpomas. 
921.  Justices  to  receive  all  moneys  collected  and  pay  same  to  parties. 
933.  In  case  of  disability  of  Justice,  another  Jnsace  may  attiend  on 
bis  l)e]ialf . 

!923.  Justices  may  require  security  for  costs. 
924.  Who  entitled  to  costs. 
925.  What  provisions  of  €k>de  i^plicable  to  Justices'  Courto. 

§  919.  Jastices  of  the  peace  may  issue  subpoenas  in 
any  action  or  proceeding:  in  the  courts  held  by  tnem,  and 
final  process  on  any  judgment  recovered  therein,  to  any 
part  01  the  county. 

Final  process— to  any  part  of  the  county,  sees.  91, 106. 

§  920.  The  summons,  execution,  and  every  other  pa- 
per made  or  issued  by  a  justice,  except  a  subpoena,  must 
be  issued  without  a  blank  left  to  be  filled  by  another,  oth- 
erwise  it  is  void. 

§  921.  Justices  of  the  peace  must  receive  from  the 
sheriff  or  constables  of  their  county,  all  moneys  collected 
on  any  process  or  order  issued  from  their  courts  respect- 
ively, and  must  pav  the  same,  and  all  moneys  paid  to 
them  in  their  official  capacity,  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay.  (In  effect 
March  26th,  1880.] 

S  92Z  In  case  of  the  sickness  or  other  disability,  or 
necessary  absence  of  a  justice,  on  a  return  of  a  sum- 
mons, or  at  the  time  appointed  for  a  trials  another  justice 
of  the  same  township  or  city  may,  at  his  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power,  for 
the  time  being,  of  the  justice  before  whom  the  summons 
was  returnable.  In  that  case,  the  proper  entiy  of  the 
proceedings  before  the  attending  justice,  subscribed  by 
nim,  must  be  made  in  the  docket  of  the  justice  before 
whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, the  justice  before  whom  the  summons  was  return- 
able may  resume  jurisdiction. 


SSI  QWXWMAL  PBOTmom. 

§  923.  Justices  may,  in  all  cases,  reqnixe  a  deposit  of 
money  or  an  nndertaking,  as  security  for  costs  oz  conrt, 
before  issuing  a  summons. 
Iftepayment  o£  fees— «ec.  91. 

S924.  The  prevailing  party  in  Justices'  Courts  is  en- 
ed  to  costs  of  the  action,  and  also  of  any  proceedings 
taken  by  him  in  aid  of  an  execution,  issued  upon  any 
judgment  recovered  therein.    [In  effect  July  1st,  1874.] 
Costs— see  sec.  888. 

§  925.  Justices's  Courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  this  Code 
'which  are,  in  their  nature,  applicable  to  the  organization, 
powers,  and  course  of  proceedings  in  Justices'^Courts,  or 
-which  have  been  made  applicableby  special  provisions  in 
tbis  title,  are  applicable  to  Justices'  Courts  and  the  pro- 
ceedings therein. 

Peonlisr  and  limited  JarisdiotioB—seos.  112-114  snd  notes. 

Provisions  ap|^Uoable-47  CaL  181. 

f92€.  In  all  civil  cases  arising  in  Justices'  Courts, 
erein  an  undertaking  is  required  as  prescribed  in  this 
Code,  the  plaintiff  or  defendant  may  deposit  with  said 
justice  a  sum  of  money  in  United  States  gold  coin  equal 
to  the  amount  required  by  the  said  undertaking,  wbieh 
said  sum  of  money  shall  be  taken  as  security  in  place  of 
said  undertaking.    [Approved  February  26th«  187&] 
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TITLB  Xn. 

PROCBJESDINGS  IN   CIVTLi  ACTIONS  JN  PO- 

LICB  COURTS. 

929.  How  commenced. 

930.  Sommons  must  issae  on  filing  complaint. 

931.  Defendant  may  plead  orally  or  in  writing. 
a  982.  Trl^  by  jury,  when  defendant  is  entitled  to» 
S  983.  Proceedings  to  be  conducted  as  in  Justices'  Courts. 

^  929.  Civil  actions  in  Police  Courts  are  commenced  by 
filmg  a  complaint,  setting  forth  the  violation  of  the  ordi- 
nance complained  of,  with  such  particulars  of  time,  place, 
and  manner  of  violation  as  to  enable  the  defendant  to 
understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance 
may  be  referred  to  by  its  title.  The  complaint  must  be 
verified  by  the  oath  of  the  party  complaming,  or  of  his 
attorney  or  agent. 

§  930.  Inmiediately  after  filing  the  complaint,  a  sum- 
mons must  be  Issued,  directed  to  the  defendant,  and  re- 
turnable either  immediately  or  at  any  time  designated 
therein,  not  exceeding  four  days  from  the  date  of  its 
issuing. 

§  931.  On  the  return  of  the  summons  the  defendant 
may  answer  the  complaint.  The  answer  may  be  oral  or 
in  writing,  and  immediately  thereafter  the  case  must  be 
tried,  unless,  for  good  cause  shown,  an  adjournment  is 
granted.  * 

§  932.  In  all  actions  for  violation  of  an  ordinance, 
where  the  fine,  forfeiture,  or  pehalty  imposed  by  the  or- 
dinance is  less  than  fifty  dollars,  the  trial  must  be  by  the 
court.    In  actions  where  the  fine,  forfeiture,  or  penalty  im- 

Eosed  by  the  ordinance  is  over  fifty  dollars,  the  defendant 
I  entitled  to  a  trial  by  jury. 

§  933.  All  proceedings  in  civil  actions  in  police  Courts, 
must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  Justices' 
Courts. 
Police  oonrt  proceedings— no  jurisdiction  where  legality  of  license 
uestioned,  51  CaL499:  civil  proceedings  in  Justices' Courts,  sees.  832- 


TITLE  Xm. 

Of  Appeals  in  Civil  Actions. 

Chap.     L  Appeals  in*general. 

n.  Appeals  from  District  Courts. 

m.  Appeals  from  County  Courts. 

IV.  Appeals  from  Probate  Courts. 

V.  Appeals  to  County  Courts. 
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Ml.  A  In  fln  dan. 

to.  U  Judgmeol. 

M.  A  of  docammtt. 

HI.  A  iitl»aofacanTer«iiec,«c 

M.  ii  lappwlouu'lMUmlteillii 

tff.  U  itarHTcnL 

MJ.  g  ngoo.piw.L 

m.  11  IniB  the  iDdgnunt. 

ta.'K  3an.«iceptordangntit- 

I W.  II  turn  lo  order  gaotliii  or 


6  93Cl  a  Judgment  or  order  in  a,  oivil  action,  except 

WQea  expressly  made  final  by  this  Code,  may  1>e  reviewed 
as  prescribed  in  tbis  title,  and  not  otherwise. 

Jndjnimt*  md  ordorm— •Bpeil  from, « ._--— 

Kat  olhanriM-a  Cil.  vn-,  U  Cal.  Kt; 
April  ;tti,  lea),  n  pk.  c.  l.  j.  no. 

§  937.  An  order  made  ont  of  oonrt,  witbont  notice  to 
tbe  adverse  party,  may  be  vacated  or  modified  without 
notice,  by  the  jndge  ntio  made  it;  ot  may  be  vacated  or 
modified  on  notice,  in  the  manner  in  whicn  otliar  motions 

TauUnc  en  ._ 

%  938.  Any  party  aggrieved  may  appeal  In  tbe  o 


AarpnrtractnaTtd-aitrpntT.lOftLni  HOiLiW;  U  OiL  77;  Gl 

Cal.  7«:  iggTlsnid,«  CiL  MS:  S  OL  tM;  10  C*L  Ml  U  Cid.l»l;  i;  (M. 

AdvaiH  pulT-S  CaL  «37;  S3  C^  7«3. 

Daath  ot  purl)'— u  iflectliig  sppati,  9  Cil.ltS;  mc.Hk;  mo.  tttUHl 


_, „ _j  action  or  special  pro- 
ceeding conuuBiiced  in  tb«  court;  in  nhich  tbe  Bawe  is  ren- 
dered, within  one  year  after  tbe  entry  of  judgment;  but 
an  exceptitin  to  the  decision  or  verdict,  on  the  ground  tiat 
it  is  not  Bupported  by  tbe  evidence,  cannot  be  reviewed  on 
an  nppeal  from  the  judgment,  onieBB  the  appeal  is  taken 
-within  sixty  days  after  the  rendition  of  the  Indgment ; 

2.  From  a  judjement  rendered  on  an  appeal  from  an  in- 
ferior conrt,  witSin  ninety  dnya  after  the  entry  of  such 
judgment; 

3.  From  an  order  granting  or  refuBins  a  new  trial ;  from 
an  order  granting  or  disaoTvine  an  injunction;  from  an 
order  refusing  to  grant  or  dissolve  an  injunction;  from  ati 
order  dissolving  or  refusing  to  dissolve  an  attacliment: 
from  an  order  granting  or  refusing  to  grant  n  change  of 
the  place  of  trfiti;  from  any  special  order  made  after  final 
Judgment,  and  from  an  interlocutory  judgment  In  actions 
for  partition  of  real  property,  and  from  an  order  conflrnt- 
ing,  changing,  modllylng  or  setting  aside  the  report  in 
whole  or  in  part,  of  tile  referees  in  actions  for  partition  of 
real  property,  in  the  cases  mentioned  in  the  provisions  in 
section  seven  hundred  and  Biity  three  of  this  Code,  with- 
in sixty  days  after  the  order  or  interlocutory  judgment  is 
made  and  entered  in  the  minutes  of  the  court  or  med  with 
the  clerk.     [In  effect  April  12th,  1S80.] 

AppaaU— to  Sopiema  Conrt,  seen.  963-9M;  to  Sopenor  Oonit,  tea. 

*I1-BH0. 


Spsolll  pmoHdlni,  In— I  ClLHa;  »ClLI«;  ISGlLN;  MOLMi 

»<M.tai  wCaLiu;  nOiLiti  ncai.iW;  ucai.i»i  ucm.cu. 

WitUn  ona  jtni-t»  C*l.  STl;  (7  CaL  IS;  1»  CiJ.  IM;  Donglan  p 
FllI(ltl,Mo.  e,ns,Feb.  nb,  iee«.  It  Puc.  C.  l;  J.  IB ;  begliuilDii  or  period, 
>e«neitDOU:  aotprolouged,  w1ieD,4:CiU.77:  frot>M«  Coorl  (ppBa)^ 
■lity  dftys  only,  mc,  171}. 

BntiTof  JndEmaut— atter.UOal.IM)  lIcLancbUnv.Dalierti',  April 

0.  t.  J.  ilS:  befon  CoOe.di^  renaitton.n  OLjlijIil  CaLStl:  HOI. 

towfllelanar  of  »Tld»iie»   t1ui»  torirowl  H'oni,  W  C»L  lU. 
SUBDiviitoa  t.   jBdmant  ivndarad 


ardap-ganeimlly,  Me^BabiLJii.  imder^IlajLL^JuDOicnrTi  »_ 


Qruitliii  or  reftuliif  &bw  tzlal«  appaal  from 
■  --■-■■  ■    — ler  FiHAL  JuDom: — '  "" 

Y  DA.Ya,ao<ie,  infra.   iBiaBcUan, 

_,, „ _,  II  C»L  iM;  li  iSl.  JM^Cdhan  .. 

Sir.Huch  ttli,l8M,tPu.  C.L.J.  Til  bi  coDntrjndge,  tanner);,  t 

Attsohment— order  ■■  to  dluolntlon  of,  before  Code,  no  BppeaL  H 
CaL  H7  i  2»  C*l.  HI :  gemndr,  (w  lec.  ttn. 

Oluuin  of  ▼enne— order  le  to.  zenflnnr.eee  100.07;  fo^oerlrnoC 
dlreeUy  ■ppealible,  s  <U.  Mfti  1  < 


CaLsn:  csoenllr. 


irloeatonr  ladcment  In,  M  C*l.  M:  HUler  «.  ih*ni, 
PM.C.  t.).]TrbetoreUN,noai)pul,MC*l.  It;  11 
ly.^eeseo-TQuidnotee:  order  on  report  of  refarecA, 


337  APPEALS  IN  GENEBAL.  §§  940-1 

Sixty  da78~22  Cal.  650;  30  Cal.  11, 280;  31  Cal.  207;  35  Cal.  216;  38  Cal, 
286;  43  Cal.  482, 625, 636;  51  Cal.  417;  53  Cal.  630. 

§  940.  An  appeal  is  taken  by  iiling  with  the  clerk  of 
tbe  court  in  which  the  judgment  or  order  appealed  from 
is  entered,  a  notice  stating  the  appeal  from  tne  same,  oi 
some  specific  part  thereof,  and  serving  a  similar  notice  on 
the  adverse  party  or  his  attorney.  The  order  of  service 
is  immaterial,  but  the  appeal  is  inefEectual  for  any  pur- 
pose unless  within  five  days  after  service  of  the  notice  of 
appeal,  an  undertaking  be  filed,  or  a  deposit  of  money  be 
niade  with  the  clerk,  as  hereinafter  provided,  or  the  un- 
dertaking be  waived  by  the  adverse  x>arty  in  writing.  [In 
effect  July  1st,  1880.] 
Appeal,  steps  of— before  Code,  8  Cal.  133, 340;  9  Cal.  641 ;  10  Cal.  31. 

Notice  of  appeal— Resuisiteaf2i  Cal.  364;  29  Cal.  224;  32  Cal.  160;  39 
Cal.  289;  40  Cal.  154.  To  whom  given,  38  Cal.  637.  Fiiing  and  servitiQ 
order  immaiericU,  l>at  both  same  day,  since  Code,  46  Cal.  650;  48  Cal.  567 : 
previously  otherwise,  10  Cal.  185;  42  Cal.  402;  before  Code,  prior  service 
unproper,  10  Cal.  31 ;  24  Cal.  94, 229 ;  26  Cal.  262;  30  Cal.  527;  32  Cal.  475: 
33  GaL  317;  34  CaL  518;  42  Cal.  278.  Service,  on  attorney.  7  Cal.  244;  35 
CaL184;  39  Cal.  150:  and  generally,  see  sec.  1010  ej  «eg.  .*  formerly  noni 
In  probate  appeals,  34  Cal.  685:  but  see  sec.  1714.  Oiven  too  late,  effect 
on  appeal,  23  Cal.  650 ;  50  Cal.  94.    Stipulation  as  to  filing,  29  Cal.  460. 

ITndertaldxxg  on  zppezl—Beguirements  of,  sec.  941,  and  notes.  Un- 
neeeatary*  when,  secs.l965, 1058.  Within  five  days.  15  Cal.  383, 386;  42  Cal. 
277:  ana  not  before  notice  of  appeal  given,  10  CaL  480;  16  Cal.  423;  la 
CaL  77:  24  CaL  609;  42  Cal.  275;  46  Caf.  650:  within  thne  Umited  for 
appeal,  51  Cal.  417.  Ineffectual  appeal,  not  to  be  dismissed,  52  Cal.  325. 
Exception  to  sureties,  time  for,  sec.  648  and  notes. 

§  941.  The  undertaking  on  appeal  must  be  in  writing, 
and  must  be  executed  on  the  part  of  the  appellant,  by  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  agamst 
him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceed- 
ing three  hundred  dollars;  or  that  sum  must  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  was 
entered,  to  abide  the  event  of  the  appeal. 

Undertaking  on  apipeaX— Filing,  time  for,  sec.  940  and  note;  and  see 
sec.  1064;  15  GaL  31 :  nroof  of,  8  CaL  130.  Sufficiency  of,  sec.  954;  5  Cal. 
71;  7  Cal.  244:  9  Cal.  33:  10  Cal.  165;  13  Cal.  502, 606;  15  Cal.  31;  18  Cal.  402; 
21  Cal.  512 :  23  Cal.  136, 526:  42  Cal.  32.  Liability  on,  9  Cal.  278 ;  10  Cal. 517 ; 
13  Cal.  363;  16  CaL  69;  23  Cal.  159, 268:  29  Cal.  138:  33  Cal.  161 ;  38  CaL 596; 
48  Cal.  453;  Crane  v.  Weymouth,  March  31st,  1880,5  Fac.  C.  L.  J.  315. 
^urefjef,  paying  judgment,  sec.  1059;  53  Cal.  616:  justification  of,  sec. 
948  and  note.    V?ut7  by  assignee,  6  Cal.  8/. 

Deposit  with  clerk— eec.  948,  also  sees.  573, 2104. 

Undertakings  fsenenXLj—Liability,  attachment,  13  Cal.  553;  44  Cal. 
168:  criminal  case,  S.  F.  v.  Bandall,  SXarch  23rd,  1880,  6  Pac.  C.  L. 
J.  194:  executor,  29  Cal.  98:  injunction,  3  Cal.  218;  4  Cal.  88;  9  Cal. 
285;  10  CaL  353. 390;  13  Cal.  585, 588;  25  Cal.  170;  28  CaL  11:  law  not  re- 
quired by,  20  Cal.  528:  parties  suing,  2  Cal.  562;  7  Cal.  551: 9  CaL  285. 
\ureHes,  justification  of,  18  Cal.  121:  liability  of.  Civil  Code,  sec.  2836; 
17  Cal.  506;  26  CaL  535 :  qualification,  sec.  1058 :  subrogation,  sec.  709. 

Cods  Civ.  Pboc— 1S9. 
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§  942.  If  the  appeal  be  from  a  jud^ent  or  order 
directing  the  payment  of  money,  it  does  not  stay  the  exe- 
cution of  the  judgment  or  order  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  by  two  or 
more  sureties,  to  the  effect  that  they  are  bound  in  double 
the  amount  named  in  the  judgment  or  order;  that  if  the 
judgment  or  order  appealed  from,  or  anv  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  tne  appellant  will 
pav  the  amount  directed  to  be  paid  by  the  judgment  or 
oraer,  or  the  part  of  such  amount  as  to  which  the  judg- 
ment or  order  is  affirmed,  if  affirmed  only  in  part,  and  all 
damages  and  costs  which  may  be  awarded  against  the 
appellant  up6n  the  appeal,  and  that  if  the  appellant  does 
not  make  such  payment  within  thirty  days  after  the  filing 
of  the  remittitur  from  the  Supreme  Court  in  the  court 
from  which  the  appeal  is  taken,  judgment  may  be  entered 
on  motion  of  the  respondent  in  his  ravor  against  the  sure- 
ties, for  such  amount,  together  with  the  interest  that  may 
be  due  thereon,  and  the  damages  and  costs  which  may  be 
awarded  against  the  appellant  upon  the  appeal.    If  the 
ju(^gment  or  order  appealed  from  be  for  a  greater  amount 
than  two  thousand  dollars,  and  the  sureties  do  not  state 
in  their  affidavits  of  justification  accompanying  the  under- 
taking, that  they  are  each  worth  the  sum  specified  in  the 
undertaking,  the  stipulation  may  be  that  the  judgment  to 
be  entered  against  the  sureties  shall  be  for  such  amounts 
only  as  in  their  affidavits  they  may  state  that  they  are 
severally  worth,  and  judgment  may  be  entered  against  the 
sureties  by  the  court  from  which  the  appeal  is  taken,  pur- 
suant to  the  stipulations  herein  designated.    When  the 
judgment  or  order  appealed  from  is  made  payable  in  a 
specified  kind  of  money  or  currency,  the  judgment  en- 
tered against  the  sureties  upon  the  undertaking  must  be 
made  payable  in  the  same  kind  of  money  or  currency. 
[In  effect  July  1st,  1880.] 

Undertaking  to  stay  execution— 10  Gal.  335;  13  Cal.  602;  15  GaL  374; 
25 Gal.  337:  40  Cal.  278;  49  Gal.  72, 351;  Hill  v.  Flnnigan,  April  6th,  1880, 
5Pac.  G.L.  J.  301. 

Judgment  a£Bn&ed— or  Appeal  dismissed,  6  GaL  175;  16  Cal.  327;  29 
Cal.  138. 
Specified  kind  of  money— sec.  667  and  notes. 

§  943.  If  the  judgment  or  order  appealed  from,  direct 
the  assignment  or  delivery   of  documents  or  personal 

groperty,  the  execution  of  the  judgment  or  order  cannot 
e  stayed  bv  appeal,  unless  the  things  required  to  be 
assigned  or  delivered  be  placed  in  the  custody  of  such 
officer  or  receiver  as  the  court  may  appoint,  or  unless  an 
undertaking  be  entered  into  on  the  part  of  the  appellant, 
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iKTitli  at  least  two  sareties,  and  in  such  amount  as  the 
court,  or  a  judge  thereof,  may  direct,  to  the  effect  that 
tlie  appellant  will  obey  the  order  of  the  appellate  court, 
upon  tne  appeal.    [In  effect  March  9th,  1880.] 

ZKeoeiver— eec.  564. 

Undertaking— sec.  941. 

S  944.  If  the  judgment  or  order  appealed  from  direct 
tlie  execution  of  a  conveyance  or  other  Instrument,  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by 
the  appeal  until  the  instrument  is  executed  and  deposited 
with  tlie  clerk  with  whom  the  judgment  or  order  is  en- 
tered, to  abide  the  judgment  of  the  appellate  court. 

§  945.  If  the  judgment  or  order  appealed  from  direct 
the  sale  or  delivery  of  possession  of  real  property,  the  ex- 
ecution of  the  same  cannot  be  stayed,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
Tvith  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed,  or  the  appeal  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  time  of  the  appeal  until  tlie  de- 
livery of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  to  be  lixed  by  the  judge  of 
the  court  by  which  the  judgment  was  rendered  or  order 
made,  and  which  must  be  specified  in  the  undertaking. 
When  the  judgment  is  for  the  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  payment  of  such 
deficiency. 

Realty,  sale  or  dalivenr  of  posaession  of— 21  Cal.  233;  England  r. 
Lewis,  25  Cal.  337;  29  Cal.  11 ;  38  Cal.  flOO:  undertaking,  sec.  Ml. 
».  745, 746. 


§  946.  Whenever  an  appeal  is  perfected,  as  provided  in 
the  precedinp;  sections  of  this  chapter,  it  stays  all  further 

Sroceedings  m  the  court  below  upon  the  judgment  or  or- 
er  appealed  from,  or  upon  the  matters  embraced  therein, 
and  releases  from  levy  property  which  has  been  levied 
upon  under  execution  issued  upon  such  judgment;  but 
the  court  below  may  proceed  upon  any  other  matter  em- 
braced in  the  action  and  not  affected  by  the  order  ap- 
pealed from.  And  the  court  below  may,  in  its  discre- 
tion, dispense  with  or  limit  the  security  required  by  this 
chapter,  when  the  appellant  is  an  executor,  administra- 
tor, trustee,  or  other  person  acting  in  another's  right. 
An  api>eal  does  not  continue  in  force  in  an  attaehment. 
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unless  an  nndertakinj^  be  execnted  and  filed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  in  double  the 
amount  qf  the  debt  claimed  by  him,  that  the  appellant 
will  pay  all  costs  and  damages  which  the  respondent  may 
sustain  by  reason  of  the  attachment,  in  case  the  order  of 
the  court  below  be  sustained ;  and  unless,  within  five  days 
after  the  entry  of  the  order  appealed  from,  such  appeal 
be  perfected.    [In  effect  July  1st,  1874.] 

Stay  of  proceedings— sec.  949ft;  7  CaL  132;  47  Cal.  584;  53  GaL  75. 

Levy,  release  of—not  before  Code,  49  Gal.  72. 

Security  of  executor,  etc.— see  sec.  966. 

§  947.  The  undertakings  prescribed  by  sections  nine 
hundred  and  forty-one,  nine  hundred  and  fortv-two,  nine 
hundred  and  forty-three,  and  nine  hundred  and  forty-five, 
may  be  in  one  instrument  or  several,  at  the  option  of  the 
appellant. 

Undertakings— sec.  941,  notes. 

§  948.  The  adverse  party  may  except  to  the  sufficiency 
of  the  sureties  to  any  of  the  undertaKings  mentioned  in 
sections  nine  hundred  and  forty-one,  nine  hundred  and 
forty-two,  nine  hundred  and  forty-three,  and  nine  hund- 
red and  forty-five,  at  any  time  within  thirtv  days  after 
the  filing  of  such  undertaking;  and  unless  they  or  other 
sureties,  within  twentv  days  after  the  appellant  has  been 
served  with  notice  of  such  exception,  justify  before  a 
judge  of  the  court  below,  or  county  clerk,  upon  five  days' 
notice  to  the  respondent  of  the  time  and  place  of  justifi- 
cation, execution  of  the  judgment,  order,  or  decree  ap- 
pealed from  is  no  longer  stayed;  and  in  all  cases  where 
an  undertaking  is  rec[uired  on  appeal  by  the  provisions  of 
this  title,  a  deposit  in  the  court  below  of  the  amount  of 
the  judgment  appealed  from,  anA  three  hundred  dollars 
in  addition,  shall  be  equivalent  to  filing  the  undertaking, 
and  in  all  cases  the  undertaking  or  deposit  may  be  waived 
by  the  written  consent  of  the  respondent.-  [In  effect 
March  9th,  1880.] 

Justification  of  sureties— see  sec.  495;  1  Cal.  199;  32  Cal.  373:  notke 
of,  10  Cal.  460:  15  Cal.  361:  effect  of  failure,  10  Cal.  183,480;  17  Cal.  121; 
52  Cal.  447;  HUl  v.  Flnnigan,  March  13th,  1880, 5  Pac.  C.  L.  J.  122;  Ihfd. 
April  6tb,  1880. 5  Pac.  C.  C  J.  301 :  before  county  judge,  prior  to  amdt. 
l8tsU,  18  Cal.  668 ;  21  Cal.  512 :  waiver,  32  Cal.  49. 

§  949.  In  cases  not  provided  for  in  sections  nine  hundred 
and  forty-two,  nine  hundred  and  forty-three,  nine  hundred 
and  forty-four,  and  nine  hundred  and  forty-five,  the  per- 
fecting of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty- 
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one,  stays  proceedings  in  the  court  below  xij^n  the  judg- 
ment or  order  appealed  from,  except  where  it  directs  the 
sale  of  perishable  property;  in  which  case  the  court  below 
may  order  the  property  to  be  sold  and  the  proceeds  there- 
of to  be  deposited,  to  abide  the  judgment  of  the  appellate 
court.  And  except  also,  where  it  adjudges  the  defendant 
guilty  of  usurping,  or  intruding  into,  or  unlawfully  hold- 
ing public  office,  civil  or  military,  within  this  State.  And 
except  also,  where  the  order  grants,  or  refuses  to  grant,  a 
change  of  place  of  trial  of  an  action.  [In  effect  February 
16th,  1874.J 

Stay  of  proceedings— 7  Cal.  132;  19  Cal.  118;  24  Cal.  569;  25  Cal.  3!)7; 
S2Cail.622. 

§  950.  On  an  appeal  from  a  final  judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  of  the  judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case,  upon  which  the  api>ellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  the  motion  is  'made 
upon  the  minutes  of  the  court,  as  provided  in  section  six 
hundred  and  sixty-one,  or  any  bill  of  exceptions  settled, 
as  provided  in  sections  six  hundred  and  forty-nine  or  six 
hundred  and  fifty,  or  used  on  motion  for  a  new  trial,  may 
be  used  on  appeal  from  a  final  judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  the  new  trial. 
[in  effect  July  1st,  1874.] 

Papers  on  appeal  from  jadgment— 53  Cal.  281;  Welch  v.  Allen, 
Feb.  26tli,  1880:  notice  of  appeal,  8  Cal.  340;  10  Cal.  490;  29  Cal.  460;  35  Cal. 
288:  Ittdgment  roll,  sec.  670  and  notes;  47  Gal.  604:  53  Cal.  251:  excep- 
tions, sec.  956;  2  CaL64;  32  CaL91;  47  Cal.  640,643;  50  Cal.  508,524;  51 
CaL  110;  53  Cal.  602. 

Transcript— generally,  sec.  129n;  8  Cal.  340;  10  Cal.  491;  24  Cal.  267;  26 
CaO.  263:  27 CaL  649;  28  Cal. 555:  29  Cal.  461, 486;  31  Cal.  107.657: 34  Cal. 28. 
506:  35 Gal.  184;  36  Cal.  l2fiL521,  580;  89  Cal.  93;  43  Cal.  177.458.482:  47 
Csa.605;  48 Cal. 28;  49  Cal.'^840:  antbenticatlon  of, sec.  953  ^nd  notes: 
contents,  sees.  950-952  and  notes,  supra. 

§  951.  On  appeal  from  a  judgment  rendered  on  an  ap- 
peal, or  from  an  order,  except  an  order  granting  or  refus- 
mg  a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below.    [In  effect  July  1st,  1874.] 

Papers  on  appeal  from  jndgment— compare  sec.  950n. 

Record  on  appeal  from  orders— 25  Cal.  584;  27  Cal.  685;  28  Cal.  649; 
33  CaL  534;  47  Cal  167. 

§  952.  On  an  appeal  from  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  order  appealed 
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from,  and  of  the  papers  designated  in  section  six  hundred 

and  sixty-one  of  this  Code.    [In  effect  July  1st,  1874.] 

Papers  on  appeal— generally^,  see  sees.  950, 951. 

Order  as  to  new  trial— record  on  appeal  from,  23  Gal.  540;  25  CaL 
584:  28  Cal.  58;  29Cal.  612;  45  CaL  174;  Thompson  v.  Patterson,  April 
23rd,  1880, 5  Pac.  C.  L.  J.  388. 

§  953.  The  copies  provided  for  in  the  last  three  sec- 
tions must  be  certified  to  be  correct  by  the  clerk  or  the 
attorneys,  and  must  be  accompanied  with  a  certificate  of 
the  clerk  or  attorneys  that  an  undertaking  on  appeal,  in 
due  form,  has  been  properl^p^  filed,  or  a  stipulation  of  the 
parties  waiving  an  undertaking.    [In  effect  July  1st,  1874.] 

Oertiflcate— 42  Gal.  629;  43GaL  25, 54;  51  Gal.  420:  Winder  v.  Hendrlck, 
March  3rd,  1880, 5  Pac.  G.  L.  J.  67 :  undertaking  filed,  8  Cal.  340;  28  Cal. 
58;  62  Cal.  644. 

Stipulation— 48  Gal.  83:  generally,  283n. 

Transcript— see.  950n. 

Review  on  appeal— sec.  53n:  when  certiorari  proper  mode,  3  CaL 
424. 

§  954.  If  the  appellant  fails  to  furnish  the  requisite 
papers,  the  appeal  may  be  dismissed;  but  no  appeal  can 
be  dismissed  for  insufficiency  of  the  undertaking  thereon, 
if  a  good  and  sufficient  undertaking,  approved  by  a  jus- 
tice <^  the  Supreme  Court,  be  tiled  in  the  Supreme  Court 
before  the  hearing  upon  motion  to  dismiss  the  appeal. 

Requisite  papers  not  furnished— 2>Mmt«»a;/or,  sec.  129n;  2  Gal.  149, 
150. 162;  6  Gal.  155;  25  Gal.  534:  88  Gal.  572;  47  Gal. 414;  50  Gal.  94;  People 
V.  Center,  March  Ist,  1880,  5  Pac.  G.  L.  J.  40;  Splnettl  v.  BrignardeUo, 
April 7th,  1880, 5  Pac.  G.  L.  J.  329:  motion, 8  Gal.  347;  38  Cal.  S?:  47  Gal. 
606;  48  Cal.  151 :  restoration  of  appeal,  2  Gal.  162;  21  Gal.  512;  25  CaL  598. 
SubstUuted  undertaking,  21  Gal.  M2;  23  Gal.  526;  32  CaL  375;  52  CaL  447. 

§  955.  The  dismissal  of  an  appeal  is  in  effect  an  affirm- 
ance of  the  judgment  or  order  appealed  from,  unless  the 
dismissal  is  expressly  made  without  prejudice  to  another 
appeal. 

Effect  of  dismissal— 15  CaL  324:  16  CaL  207;  40  Cal.  101, 278;  Spinetti 
r.  Brtgnardello,  April  7th,  1880, 5  Pac.  C.  L.  J.  329. 

Control  over  judgment  on  appeal— sec.  53n. 

§  956.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  the  verdict  or  decision,  and  any  intermediate  or- 
der or  decision  excepted  to,  which  involves  the  merits,  or 
necessarily  affects  tne  judgment,  except  a  decision  or  or- 
der from  which  an  appeal  might  have  been  taken.  [Ap- 
proved April  3rd,  1876— in  effect  June  1st,  1876.] 

Review  on  appeal— see.  53»;  Ashley  v.  Olmstead,  April  21st,  1880, 5 
Pac.  C.  li.  J.  310;  Thompson  v.  Patterson,  April  23rd,  1880, 5  Pac.  C.  L. 
J.  388;  Freeman  v.  Campbell,  May  20th,  1880, 5  Pac.  C.  L.  J.  533. 

btennediate  orders— JtronHippealaWe,  see  under  sec.  939n:  embody* 
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insr  In  record.  28  Cal.  170,295:  41  CaL  136;  43  CaL  299;  4S  CaL  180,  369. 
A^ecting  Judgment,  24  Cai.  447. 

Appealable  order— not  reviewed,  42  Gal.  387.    . 

Oertiorari— where  no  appeal,  63  Cal.  496. 

§  957.  When  the  judgment  or  order  is  reversed  or  mod- 
ified, the  appellate  court  may  make  complete  restitution 
of  all  property  and  rights  lost  by  the  erroneous  judgment 
or  order,  so  far  as  such  restitution  is  consistent  with 
protection  of  a  purchaser  of  property  at  a  sale  ordered 
by  the  judgment,  or  had  under  process  issued  upon  the 
judgment,  on  the  appeal  from  which  the  proceedings  were 
not  stayed ;  and  for  relief  in  such  cases  tiie  ai)pellant  may 
have  his  action  against  the  respondent,  enforcing  the  judg- 
ment for  the  proceeds  of  the  sale  of  the  property,  after 
deducting  therefrom  the  expenses  of  the  sale.  When  it 
appears  to  the  appellate  court  that  the  appeal  was  made 
for  delay,  it  may  add  to  the  costs  such  damages  as  may  be 
just.    [In  effect  July  1st,  1874.] 

Judgment  reversed— sec.  966.  also,  sec.  63n. 

Modified— sec.  63n;  Kern  Valley  Bank  v.  Chester,  June  8rd,  1880,  6 
Pac.  G.  L.  J.  620. 

Restitntion- 10  Cal.  335;  14  Cal.  667;  18  Cal.  276;  46  Cal.  276;  48  Cal.  639. 

Costs  on  appeal— generally,  sec.  1034;  33  Cal.  161:  and  for  costs  be-, 
low,  etc.:  see  sees.  1022-1039:  where  modification  of  Judgment,  sec. 
1027,  subd.  2 ;  1  Cal.  61 ;  13  Cal.  491 ;  18  Cal.  689 ;  49  Gal.  293. 

Appeal  for  delay— damages,  as  penalty,  23  Cal.  649;  33  Cal.  161;  63 
Cal.  187;  Livermore  v.  Hodgkins,  May  26th,  1880,  6  Pac.  C.L.J.  616: 

gercentage  awarded,  2  Cal.  149. 160. 168;  9  Cal.  94, 277;  10  Cal.  622, 623:  12 
aL  449, 669;  14  Gal.  241;  41  Cal.3S»,661;  43  Cal.  497;  44  Gal.  131;  46  Cal. 
393:  47  CaO.  618;  48  CaL  131;  Mix  v.  Boothe,  Feb.  12th.  1880, 4  Pac.  C.  L. 
J«  663. 

§  958.  When  judgment  is  rendered  upon  the  appeal,  it 
must  be  certified  by  the  clerk  of  the  Supreme  Court  to  the 
clerk  with  whom  the  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the 
judsment,  the  clerk  with  whom  the  roll  is  filed  must  at- 
tach the  certificate  to  the  judgment  roll,  and  enter  a  min- 
ute of  the  judgment  of  the  Supreme  Court  on  the  docket; 
against  the  original  entry.  In  cases  of  appeal  from  an 
order,  the  clerk  must  enter  at  length  in  the  records  of  the 
court  the  certificate  received,  and  minute  against  the  en- 
try of  the  order  appealed  from,  a  reference  to  the  certifi- 
cate, with  a  brief  statement  that  such  order  has  been 
affirmed,  rcTersed;  or  modified  by  the  Supreme  Court  on 
appeal. 

Judgment  rendered  on  appeal— sec.  63f»:  rehearing,  sec.  129n. 

Remittitnr— amendment  after,  19  Cal.  127:  costs,  3  Cal.  212:  12  Cal. 
467;  19  Cal.  127:  opinion,  sec.  129>»:  power  of  court  below.  3  Cat  214;  82 
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CaL414;  nOaL484:  41CW.868;  45  0»1.1M,617:  recallliur,  22  Cal.2S:  91 
CaL  82;  a6  OaL  239;  4S  CaL  178;  46  Gal.  640;  tt  CaL47S.  " 

§  959.  The  proTislons  of  this  chapter  do  not  apply  to 
appeals  to  Superior  Courts.    [In  effect  March  9th,  1880.] 
Appeals  to  Superior  Oonrts— sees.  974-880. 
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CHAPTER  n. 

APPEALS  TO  SUPRBME  COURT. 

963.  When  an  aippeal  may  be  taken. 

964.  Appeals;  in  whatcases  appealed  firom  Justices' Courts. 

965.  AppeaJs  by  executors  anu  administrators. 

966.  Acta  of  executors  and  administrators,  where  appointment  va- 
cated. 

g  963.  An  appeal  may  be  taken  to  the  Supreme  Court, 
from  a  Superior  Court,  in  the  following  cases : 

1.  From  a  final  judgment  entered  in  an  action  or  spe* 
cial  proceeding  commenced  in  a  Superior  Court,  or 
brought  into  a  Superior  Court  from  another  Court; 

2.  From  an  order  granting  or  refusing  a  new  trial;  or 
granting  or  dissolving  an  injunction;  or  refusing;  to  grant 
or  dissolve  an  injunction;  or  dissolving  or  refusing  to  dis- 
solve an  attachment;  or  changing  or  refusing  to  change 
the  place  of  trial;  from  any  special  order  made  after  final 
judgment;  and  from  such  interlocutory  judgment  in  ac- 
tions for  partition  as  determines  the  rights  and  interests 
of  the  respective  parties  and  directs  partition  to  be  made ; 

3.  From  a  judgment  or  order  granting,  refusing,  or  re- 
voking letters  testamentary,  or  of  administration,^  or  of 
guardianship;  or  admitting  or  refusing  to  admit  a  will  to 
probate ;  or  against  or  in  favor  of  the  validity  of  a  will, 
or  revoking  the  probate  thereof;  or  against  or  in  favor  of 
setting  apart  property,  or  making  an  allowance  for  a 
widow  or  child;  *or  against  or  in  favor  of  directing  the 
partition,  sale,  or  conveyance  of  real  property;  or  set- 
tling an  account  of  an  executor,  or  administrator,  or 
guardian;  or  refusing,  allowing,  or  directing  the  distribu- 
tion or  partition  of  an  estate,  or  any  part  thereof;  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 
ur  confirming  or  refusing  to  confirm  a  report  of  an  ap- 
praiser setting  apart  the  homestead. 

Subdivision  l.  Appeal  from  final  judgment— compare  sec.  939, 
subd.  1,  and  notes. 

SuBDivisiOK  2.  Appeals  from  orders— compare  sec.  939,  subd.  3, 
and  notes. 

SXTBDiVisiON  3.  Appeals  from  probate  decisions— generally,  see 
sees.  1714, 1715;  34  Cal.  6S2:  special  administration,  granting  no  appeal, 
sec.  1413:  goaralaDShlp,  48  Cal.  83:  refusing  probate,  36  Cal.  75:  setting 
aiMTt  homestead,  £^tate  of  Bums,  Ffeb.  28tb,  1880,  5  Pac.  C.  L.  J.  49: 
aettimg  account,  96  Cal.  105:  order  of  distribution,  40  Cal.  468;  49  Cal. 
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550 :  refaslmg  p^ment  of  claim,  49  CaL  152.  Non^-appealable  orders-^ 
45  Cal.  257Tm  C&L  298:  51  Cal.  563;  53  Cal.  631 :  Esti^  of  Montgomery, 
May  27tli,  1880, 5  Pac.  C.  L.  J.  478. 

§  964.  The  foregoing  section  does  not  apply  in  cases 
appealed  from  Justices',  Police,  or  other  inferior  courts, 
except  cases  of  forcible  entrjr  and  detainer,  and  cases  in- 
volving the  title  or  possession  of  real  property,  or  the 
legality  of  an^  tax,  impost,  assessment,  toll,  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars. 

Appeals  to  Superior  Oourt-Hiec.  974  et  $eq. 

Forcible  entry  and  detainer-concurrent  Jurisdiction  of  Justices' 
Courts,  sec.  U3,  subd.  1. 

§  965.  When  an  executor,  administrator,  or  ^ardian, 
who  haA  given  an  official  bond,  appeals  from  a  judgment 
or  order  of  the  Superior  Court  made  in  the  proceedings 
had  upon  the  estate  of  wliich  he  Is  executor,  administra- 
tor,  or  guardian,  his  official  bond  shall  stand  in  the  place 
of  an  undertaking  on  appeal;  and  the  sureties  thereon 
shall  be  liable  as  on  such  undertaking. 

Undertaking— on  appeal,  and  generally,  sec.  941,  notes. 

Arobate  appeals— sec.  963,  subd.  3  and  notes. 

§  966.  When  the  judgment  or  order  appointing  an  ex- 
ecutor, or  administrator,  or  guardian*,  is  reversed  on  ap- 
geal,  for  error^  and  not  for  want  of  jurisdiction  of  the 
ourt,  all  lawful  acts  in  administration  upon  the  estate 
performed  by  such  executor,  or  administrator,  or  guar- 
dian, if  he  have  qualified,  are  as  valid  as  if  such  judgment 
or  order  had  been  affibrmed. 
Appointment  of  ezecator,  etc^appeal  from,  soc*  963,  subd.  3. 
Beatitation  on  reversal,  etc.— sec.  957. 
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CHAPTER  III. 
APFEAIiS   TO   SX7PBRIOR   COURTS. 

S  974.  Appeal  from  judgment  of  Justice's  or  Police  Court. 
ti  975.  Appeal  on  questions  of  law  statement. 
97B.*  Appeal  on  questions  of  fact,  or  law  and  fact. 

977.  Transmission  of  papers  to  appellate  court. 

978.  Undertaking  on  appesd. 

979.  Stay  of  proceedings  on  filing  undertaking. 

980.  Powers  of  Superior  Court  on  appeal. 

§  974.  Any  party  dissatisfied  with  a  judgment  ren- 
dered in  a  civil  action  in  a  Police  or  Justice's  Court,  may 
appeal  therefrom  to  the  Superior  Court  of  the  county,  at 
any  time  within  thirty  days  after  the  rendition  of  the 
judgment.  The  appeal  is  taken  by  filing  a  notice  of  ap- 
peal with  the  justice  or  judge,  and  serving  a  copy  on  the 
adverse  party.  The  notice  must  state  whether  the  appeal 
is  taken  from  the  whole  or  a  part  of  the  judgment,  and  if 
from,  a  part,  what  part,  and  whether  the  appeal  is  taken 
on  questions  of  law  or  fact,  or  both. 

Notice  of  appeal— sufficiency,  5  Cal.  124;  23  Cal.  136:  service  on 
adverse  party,  see  sec.  1015;  6  Cal.  245:  7  Cal.  245,  and  compare  sec. 
940:  proof  of  service,  16  Cal.  368:  appeal,  when  proper  remedy,  50  Cal. 
509. 

§  975.  When  a  party  appeals  to  the  Superior  Court  on 
questions  of  law  alone,  he  mnst,  within  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  of  the  case 
and  file  the  same  with  the  justice  or  'judge.  The  state-  ^  . 
ment  must  contain  the  grounds  upon  which  the  party  in-  'V"^^* 
tends  to  rely  on  the  appeal,  and  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  grounds,  and  no  more. 
Within  ten  days  after  he  receives  notice  that*  the  state- 
ment is  filed,  the  adverse  party,  if  dissatisfied  with  the 
same,  may  file  amendments.  The  proi)osed  statement 
and  amendments  must  be  settled  by  the  justice  or  judge; 
and  if  no  amendment  be  filed,  the  original  statement  stands 
as  ado|>ted.  The  statement  thus  adopted,  or  as  settled 
by  the  justice  or  judge,  with  a  copy  of  the  docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the 
parties  durins  the  trial,  and  the  notice  of  appeal,  may  be 
used  OTt  the  nearing  of  the  appeal  before  the  Superior 
Court. 

Settlement  of  statement— on  appeal,  compare  sec.  650  and  notes. 
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§  976.  When  a  party  appeals  to  the  Superior  Goorfe  on 

questions  of  fact,  or  on  questions  of  both  law  and  fact, 

no  statement  need  be  made,  but  the  action  must  be  tried 

anew^in  the  Superior  Court.    [In  effect  March  26th,  1880.] 

TMed  anew— 5  Cal.  53,  75;  10  CaL  19;  11  CaL  828:  conduct  of  trial, 
sec.  960. 

§  977.  Upon  receiving  the  notice  of  appeal,  and  on 
payment  of  the  fees  of  the  justice  or  judge,  and  filing  an 
undertaking  as  required  in  the  next  section,  and  after 
settlement  or  adoption  of  statement,  if  any,  the  justice 
or  judge  must,  within  five  days,  transmit  to  the  clerk  of 
the  Superior  Court,  if  the  ap]>eMl  be  on  questions  of  law 
alone,  a  certified  copy  of  his  docket,  the  statement  as  ad- 
mitted or  as  settled,  the  notice  ot  appeal,  and  the  undertak- 
ing filed;  or,  if  the  appeal  be  ou  questions  of  fact,  or  both 
law  and  fact,  a  certified  copy  of  bis  docket,  the  pleadings, 
all  notices,  motions,  and  other  papers  filed  in  the  cause, 
the  notice  of  appeal,  and  the  undertaking  filed';  and  the 
justice  or  judge  may  be  compelled  by  the  Superior  Court, 
by  an  order  entered  upon  motion,  to  transmit  such  pa- 
pers, and  may  be  fined  for  neglect  or  refusal  to  transmit 
the  same.  A  certified  copy  of  such  order  may  be  served 
on  the  justice  or  judge  by  the  party  or  his  attorney.  In 
the  Superior  Court,  either  party  ma^  have  the  benefit  of 
all  legal  objections  made  in  the  Justice's  or  Police  Court. 
[In  effect  March  26th,  1880.] 

Payment  of  fees— 5  Cal.  89;  6  CaL  287;  9  Cal.  571.  T^ransmittins: 
record— 9  Cal.  17. 

§  978.  An  appeal  from  a  Justice's  or  Police  Court  is 
not  effectual  for  any  purpose,  unless  an  undertaking  be 
filed  with  two  or  more  sureties  in  the  sum  of  one  hundred 
dollars  for  the  payuient  of  the  costs  on  the  appeal;  or,  if 
a  stay  of  proceeding  be  claimed,  in  a  sum  equal  to  twice 
the  amount  of  the  jud^ent,  including  costs,  when  the 
judgment  is  for  the  payment  of  money;  or  twice  the  value 
of  property,  including  costs,  when  the  judgment  is  for  the 
recovenr  of  specific  personal  property,  and  must  be  con- 
ditioned, when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment 
apt>ealed  &om,  and  all  costs,  if  the  api>eal  be  withdrawn 
or  dismissed,  or  the  amount  of  anv  judgment  and  all 
costs  that  may  be  recovered  against  nim  in  the  action  in 
the  Superior  Court.  When  the  action  is  for  the  recovery 
of  or  to  enforce  or  foreclose  a  lien  on  specific  personiu 
property,  the  undertaking  must  be  conditioned  *that  the 
appellant  will  pay  the  judgment  and  costs  appealed  from, 
and  obey  the  order  of  the  court  made  therein,  if  the  ap- 
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peal  1)6  withdiawn  or  dismissed,  or  any  jadgment  and 
costs  that  may  be  recovered  against  him  in  said  action 
in.  the  Superior  Court,  and  will  obey  any  order  made  by 
tlie  court  therein.    When  the  judgment  appealed  from 
directs  the  delivery  of  possession  of  real  property,  the 
execution  of  the  same  cannot  be  stayed  unless  a  written 
undertaking  be  executed  on  the  part  of  tl)A,  appellant, 
"With  two  or  more  sureties,  to  the  effect  thalT'during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  appeal  be  dismissed  or  withdrawn,  or 
tlie  judgment  affirmed,  or  judgment  be  recovered  against 
liini  in  the  action  in  the  Superior  Court,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  oi  possession  there- 
of; or  that  he  will  pay  an;]  judgment  and  costs  that  may 
1)6  recovered  against  nim  in  said  action  in  the  Superior 
Court,  not  exceeding  a  sum  to  be  fixed  by  the  justice  of 
the  court  from  which  the  appeal  is  taken,  and  which  sum 
must  be  specified  in  the  undertaking.    A  deposit  of  the 
amount  of  the  judgment,  including  all  costs  appealed 
from,  or  of  the  value  of  the  property,  including  all  costs 
in  actions  for  the  recovery  of  specific  personal  property, 
with  the  justice  or  judge,  4s  equivalent  to  the  filing  of  the 
undertaking,  and  in  such  cases,  the  iustice  or  ju.dgo  must 
transmit  the  money  to  the  clerk  of  the  Superior  Court,  to 
be  by  him  paid  out  on  the  order  of  the  court.   The  adverse 
party  may  except  to  the  sufficiency  of  the  sureties  within 
five  days  after  the  filing  of  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  the  justice  or  judge 
'Within  five  days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such  undertaking  had  been 
given.    [In  effect  March  26th,  1880.] 

Undertaking  on  appeal— compare  sec.  941  uid  notes:  see  5  Cal.  71, 
78;7CaL245;  8CaL83;  9CaLm. 
SuretieSy  excepting  to— 47  CaL  604:  Jqstiflcation,  sec.  048. 

§  979.  If  an  execution  be  issued  on  the  filing  of  the 
undertaking  staying  proceedings,  the  justice  or  judge 
must,  by  order,  direct  the  officer  to  stay  all  proceedings 
on  the  same.  Such  officer  must,  upon  payment  of  his 
fees  for  services  rendered  on  the  execution,  thereupon  re- 
linquish all  property  levied  upon,  and  deliver  the  same  to 
the  judgment  debtor,  together  with  all  moneys  collected 
from  sales  or  otherwise.  If  his  fees  be  not  paid,  the  offi- 
cer may  retain  so  much  of  the  property  or  proceeds  thereof 

CoDB  Civ.  Pboc.— 80. 
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as  may  be  necessary  to  pay  the  same.    [En  e£Eect  Mazch 

aeth,  1880.] 

Stay  of  prooeedlngs— sec.  MBn. 

§  980.  Upon  an  appeal  heard  upon  a  statement  of  the 
case,  the  Superior  Court  may  review  all  orders  affecting 
the  judgment  appealed  from,  and  may  set  aside,  or  con- 
firm, or  modify  any  or  all  of  the  proceedings  subsequent 
to  and  dependent  upon  such  judgment,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial.  When  the  action  is 
tried  anew  on  aypeal,  the  trial  must  be  conducted  in  all 
respects  as  other  trials  In  the  Superior  Court.  The  pro- 
visions of  this  Code  as  to  changing  the  place  of  trial,  and 
all  the  provisions  as  to  trials  in  the  Superior  Court,  are 
applicable  to  trials  on  appeal  in  the  Superior  Court.  For 
a  failure  to  prosecute  an  appeal,  or  unnecessary  delay  in 
bringiuff  it  to  a  hearing,  the  Superior  Court,  after  notice, 
may  order  the  appeal  to  be  dismissed,  with  costs;  and  if 
it  appear  to  such  court  that  the  appeal  was  made  solely 
for  delay,  it  may  add  to  the  costs  such  damages  as  may  . 
be  just,  not  exceeding  twenty-five  per  cent,  of  the  judg- 
ment appealed  from.  Judgments  rendered  in  the  Su- 
perior Court  on  appeal  shall  have  the  same  force  and 
effect,  and  may  be  enforced  in  the  same  manner,  as  judg- 
ments in  actions  commenced  in  the  Superior  Court  [d 
effect  March  26th,  1880.] 

New  trial-«  GaL  517 ;  9  Cal.  211 ;  40  CaL  855. 

Oondact  of  txial-ceneraUy,  sec.  607n:  amendmeiit  to  pleadlngi,  10 
CaL342. 

Transfer  from  Justices'  Oonrt— 17  Cal.  68;  50  CaL  509. 

Dismissal  of  appeal<-39  Cal.  669;  40  Cal.  642. 

Appeal  for  delaf— compare  sec.  957». 

CHAPTER  T/XXT, 

An  Act  to  repeal  chapters  four  and  five,  of  title  tAirfeen,  q/ 
part  two,  of  the  Code  of  CivU  Procedure,  and  each  and 
every  section  of  said  chapters  four  and  five,  relating  to 
appeals  in  civil  actions.    [Approved  April  15th,  18^.J 

The  People  of  the  State  of  California,  represented  in 
Senate  and  Assembly,  do  enact  as  follows: 

§  1.  Chapters  four  and  five,  of  title  thirteen,  of  part 
two,  of  the  Code  of  Civil  Procedure,  and  each  and  every 
section  of  said  chapters  four  and  five,  [§§  969-980J  are  here- 
by repealed. 

§  2.  This  Act  shall  take  effect  immediately. 


TITLB  XIV. 

Of  MisceUaneous  Provisions. 

Chap.  I.  Proceedings  against  joint  debtors. 

n.  Offer  of  the  defendant  to  compromise. 

HI.  Inspection  of  writings. 

IV.  Motions  and  orders. 

V.  Notices,  and  filing,  and  service  of  papers. 

VI.  Of  costs. 

VH.  General  provisions. 

[361] 
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CHAPTER  I. 

PROCEEDINaS  AGAINST  JOINT  DEBTOiia. 

S  989.  Parties  not  smnmoned  in  action  on  joint  contract  may  be  smn- 

moned  after  Judgment. 
§  990.  Sammons  in  that  case,  what  to  contain,  and  bow  served. 
§  991.  Affidavit  to  accompany  summons.  • 

S  992.  Answer,  when  filed  and  what  it  may  contain. 
§  993.  What  constitute  thepleadings  in  the  case. 
§  994.  Issues,  how  tried,   verdict,  what  to  be. 

§  989.  When  a  judgment  is  recovered  against  one  or 
more  of  several  persons,  jointly  indebted  upon  an  obliga- 
tion, by  proceeding,  as  provided  in  section  four  hundred 
and  fourteen,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  sum- 
moned to  show  cause  why  they  should  not  be  bound  by 
the  judgment  in  the  same  manner  as  though  they  had 
been  originally  served  with  the  summons. 

Oognate  provisions— sees.  383, 414, 679. 

Boundbythejadgment— 48Cal.438:  but  no  action  on  judgfaient,  39 
Cal.34. 

§  990.  The  summons,  as  provided  in  the  last  section, 
must  describe  the  judgment,  and  require  the  person  sum- 
moned to  show  cause  why  he  should  not  be  bound  by  it, 
and  must  be  served  in  the  same  manner  and  returnable 
within  the  same  time  as  the  original  summons.  It  is  not 
necessary  to  file  a  new  complaint. 

Summons— contents,  service,  etc.,  sees.  407, 410,  et  seq. 

§  991.  The  summons  must  be  accompanied  by  an  affi- 
davit of  the  plaintiff,  his  agent,  representative,  or  attor- 
ney, that  the  judgment,  or  some  part  thereof,  remains, 
unsatisfied,  and  must  specify  the  amount  due  thereon. 

§  992.  Upon  such  summons,  the  defendant  nia^r  an- 
swer within  the  time  specified  therein,  denying  the  judg- 
ment, or  setting  up  any  defense  which  may  have  arisen 
subsequently;  or  he  may  deny  his  liability  on  the  obliga- 
tion upon  which  the  judgment  was  recovered,  except  a 
discharge  from  such  liability  by  the  Statute  of  Limitations. 
Answer— sec.  437,  notes,  et  seq. 

§  993.  If  the  defendant,  in  his  answer,  deny  the  judg- 
ment, or  set  up  any  defense  which  may  have  arisen  sub- 
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• 

seqnently,  the  snmmons,  with  the  affidavit  annexed,  and 
the  answer,  constitute  the  written  allegations  in  the  case : 
if  lie  deny  his  liability  on  the  obligation  npon  which  the 
jadffnient  was  recovered,  a  copy  oithe  original  complaint 
ana  judgment,  the  summons,  with  the  affidavit  annexed, 
and  the  answer,  constitute  such  written  allegations. 

g  994.  The  issues  formed  may  be  tried  as  in  other 
cases;  but  when  the  defendant  denies,  in  his  answer,  any 
liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  yerdict  be  found  against  him  it  must  be  for 
not  exceeding  the  amount  remaining  unsatisfied  on  such 
oxi^riiiAl  judgment,  with  interest  thereon. 
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GHAFTEB  H. 

OFFER  OF  THS  DEFBNDART  TO  COMPRO- 

MI8B. 

S  997.  FrooeedtngB  on  offer  of  the  defendant  to  compromise  aCter  aalt 
brougnt. 

§  997.  The  defendant  may,  at  any  time  before  the  trial 
or  judgment,  serve  upon  the  plaintibS  an  offer  to  allow 
judgment  to  be  taken  against  him  for  the  sum  or  property, 
or  to  the  effect  therein  specified.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  within  five  days,  he  may 
file  the  offer,  with  proof  of  notice  of  acceptance,  and  the 
clerk  must  thereupon  enter  judgement  accordingly.  If 
the  notice  of  acceptance  be  not  given,  the  offer  is  to  be 
deemed  withdrawn,  and  cannot  be  given  in  evidence  upon 
the  trial;  and  if  the  plaintiff  faU  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs,  but  must  pay  the 
defendant's  costs  from  the  time  of  the  offer.  pEn  effect 
July  Ist,  1874.] 

Before  the  trial— 17  CaL  S82. 

Ofibr-^ot  an  admission,  sec.  2078 :  equivalent  to  tender,  sec  J074. 

Cognovit  aa  admisaion— 6  Gal.  607. 

Judgment— entered,  25  CaL  902 :  by  conf ea8lon,eec  lltt. 

Defimdaaf  a  ooata— 28  Cal.  238. 


3S5  ISBFBCTJOH  OF  WBITIirOB.  g  1000 


CHAPTER  m. 

nrsPBcnoN  of  writings. 

f  1000.  A  party  may  demand  Inspection  and  copy  of  a  book,  paper,  etc. 

§  1000.  Any  court  in  which  an  action  is  pending,  or 
a  Jadge  thereof,  may,  upon  notice,  order  either  party  to 
give  to  the  other,  within  a  specified  time,  an  inspection 
and  copy,  or  permission  to  take  a  copy,  of  entries  of  ac- 
counts in  any  book,  or  of  any  document  or  paper  in  his 
possession,  or  under  his  control,  containing  evidence  re- 
lating to  the  merits  of  the  action,  or  the  d^ense  therein. 
Xf  compliance  with  the  order  be  refused,  the  court  may 
exclude  the  entries  of  accounts  of  the  book,  or  the  docu- 
ment, or  paper  from  being  given  in  evidence,  or  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the  jury 
to  presume  them  to  be  such  as  he  alleges  them  to  be; 
and  the  court  may  also  punish  the  party  refusing  for  a 
contempt.  This  section  is  not  to  be  construed  to  prevent 
a  party  from  compelling  another  to  produce  books,  pa- 
pers, or  documents,  when  he  ii  examined  as  a  witness, 
tin  effect  April  15th,  1880.] 
Items  of  an  acconnt— sec.  454. 

Oompelling  prodnotion  of  hooks,  etc.— sec.  196S  et  «ag.;  see  also, 
sees.  1938, 1939. 

Oontempt-HMc.  1200  et  »eq. 
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CHAPTBB  IV. 

MOTIONS  AND  ORDERS. 

1008.  Order  and  motion  defined. 

1004.  Motions  and  orders,  where  made. 

1006.  liTotlce  of  motion,  at  what  time  to  he  given. 
lOOO.  Transfer  of  motions  and  orders  to  show  cause. 

1007.  Order  for  payment  of  money,  how  enforced. 

§  1003.  Every  direction  of  a  court  or  judge  made  or 
entered  in  writing,  and  not  included  in  a  judgment,  is  de- 
nominated an  order.  An  application  for  an  order  is  a  mo- 
tion. 

Order— form  of,  48  Oal.  197:  vacating,  sec.  937;  46  0aL81:  modifying 
Interlocutory,  47  Cal.  70:  enforcement,  sec.  128,  subd.  4:  renewing,  ap- 
pUiPfition  for,  sees.  182, 188:  final,  effect  of  as  estoppel,  sec.  1906. 

Motion— notice  of,  sec.  1006 :  heard  before  court  commissioneis,  sec. 
269,  subd.  1. 

§  1004.  Motions  must  be  made  in  the  county,  or  city 
and  county,  in  which  the  action  is  pending.  Orders  made 
out  of  court  may  he  made  hv  the  judge  of  the  court  in 
any  part  of  the  State.    [In  effect  March  10th,  1880.] 

Power  of  judge  at  chambers— sees.  165, 166, 176;  30  GaL  530, 560;  49 
Cal.  289:  judge  in  another  county,  32  Cal.  568;  85  Cal.  688:  court  com- 
missioners control  of  ex  parte  motions,  sec.  269,  subd.  1. 

§  1005.  When  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given,  if  the  court  be  held  in  the  same 
county,  or  city  and  county,  with  both  parties,  five  days 
before  the  time  appointed  tor  the  hearing;  otherwise,  ten 
days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for 
every  twenty-five  miles  of  distance  between  the  place  of 
deposit  and  the  place  of  service ;  such  increase,  however, 
not  to  exceed  in  all  thirty  days ;  but  in  all  cases  the  court, 
or  a  judge  thereof,  may  prescribe  a  shorter  time.  [In  ef- 
fect March  10th,  1880.] 

Motion,  notice  of— period,  22  Cal.  479;  80  Cal.  123;  85  Cal.  466:  stating 
OTOunds,  10  Cal.  338:  written,  must  be,  sec.  1010;  12  Cal.  441:  24  Gal.  365: 
for  depositions  on  commission.  48  Cal.  439:  order  made  wlUiout  notice, 
sec.  937;  Llvermore  v.  Hodgkins.  April  26th,  1880, 6  Pac.  C.  L.  J.  348: 
filing  counter-affidavits,  22  GaL  131:  estoppel,  14  GaL  667. 

Service— of  papers  generally,  sec.  1010  et  seq. 

Distance— 23  GaL  112. 
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S  1006.  When  a  notice  of  motion  is  given,  or  an  order 
to  show  canse  is  made  returnable,  before  a  judge  out  of 
court,  and  at  the  time  fixed  for  the  motion,  or  on  the 
return  day  of  the  order,  the  judge  is  unable  to  hear  the 
parties,  the  matter  may  be  transferred  by  his  order  to 
some  other  judge,  before  whom  it  might  originally  have 
l>een  brought. 

ISTotice  of  motion— sec.  1005  and  note. 

Order  to  show  oanse— need  of  service,  16  Cal.  90. 

§  1007.  Whenever  an  order  for  the  payment  of  a  sum 
of  money  is  made  by  a  court,  pursuant  to  the  provisions 
of  this  Code,  it  may  be  enforced  by  execution  in  the  same 
manner  as  if  it  were  a  judgment. 

Enforced  by  execution— sec.  681  et  teq.:  contempt,  sec.  1209  e^  $eq. 


§§  1010-Xl  HOTICES,  ULING  AMD  8EBTIGB  OF  PAPEBS.      358 


CHAPTEE  V. 
NOTICES,  AND  FILINa  AND   SISRVICE   OF 


S  1010.  Notices  and  i>apen,  how  senred. 
~  lOU.  When  and  how  served. 

1012.  Service  by  mail,  when. 

lOlS.  Service  by  mail .  how. 
.  1014.  Appearance.  Notices  after  appearance. 
$  101ft.  Service  on  non-residents.    Where  a  party  has  an  attorney, 

service  sliaU  be  on  snch  attorney. 
S  1016.  Preceding  provisions  not  to  apply  to  proceeding  to  bring  party 

into  contempt. 
S  1017.  Service  by  telegraph. 

flOlO.  Kotices  must  be  in  writing,  and  notices  and 
er  papers  may  be  served  upon  the  party  or  attorney  in 
the  manner  prescribed  in  this  chapter,  when  not  otherwise 
provided  by  this  Code. 

§  1011.  The  service  may  be  personal,  by  delivery  to 
the  party  or  attorney  on  whom  the  service  £9  required  to 
be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  his  office,  b^  leaving  the  notice  or  other  par 
pers  with  his  clerk  therein,  or  with  a  person  havmg 
charge  thereof;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  hours  of  eight  in  the  morn- 
ing and  six  in  the  afternoon,  in  a  conspicuous  place  in  the 
office;  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence,  with 
some  person  of  suitable  age  and  discretion;  and  if  his 
residence  be  not  known,  then  by  putting  the  same,  in- 
closed in  an  envelope,  into  the  post-office,  directed  to  such 
attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice 
or  other  paper  at  his  residence,  between  the  hours  of  eight 
in  the  morning  and  six  in  the  evening,  with  some  person 
of  suitable  age  and  discretion;  and  if  his  residence  be 
not  known,  by  putting  the  same,  inclosed  in  an  envelope, 
into  the  post-office,  directed  to  such  party. 

Senrice— 28  CaL  151 ;  32  CaL  475:  of  notice  of  appeal,  46  Cal.  6S0:  ac- 
ceptance of,  22  CaL  650. 

SUBDrviSioir  l.   On  attorney— sec.  1015;  6  CaL  55;  49  CaL  610. 

Subdivision  2.  On  party— 84  Cal.  666. 
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§  1012.  Service  bv  mail  may  be  made,  where  the  per- 
son making  the  service,  and  the  person  on  whom  it  is  to 
l^e  made,  reside  or  have  their  offices  in  different  places, 
l>etween  which  there  is  a  regular  communication  by  mail. 
[In  effect  July  Ist,  1874.] 

Persons  making  the  8ervice->85  Gal.  184. 

Beside,  etc.,  in  difiSnrent  places— 80  Cal.  184. 

§  1013.  In  case  of  service  bv  mail,  the  notice  or  other 
paper  must  be  deposited  in  the  post-office,  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his  office  or  pla<;e 
of  residence,  and  the  postage  paid.  The  service  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given 
number  of  days  after  such  service  a  right  may  be  exer- 
cised, or  an  act  is  to  be  done  by  the  adverse  party,  the 
time  within  which  snch  right  may  be  exercised  or  act  be 
done  is  extended  one  day  for  every  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  ad- 
dress; such  extension,  however,  not  to  exceed  ninety  days 
in  all.    [In  effect  July  1st,  1874.] 

Distance— sec.  lOOSfi;  23  Cal.  162. 

Troof  of  service  by  mail— 35  Cal.  184. 

§  1014.  A  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appear- 
ance for  him.  After  appearance,  a  defendant  or  his  at- 
torney is  entitled  to  notice  of  all  subsequent  proceedings 
of  which  notice  is  required  to  be  given.  But  where  a  de- 
fendant has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want 
of  bail. 

Appearance— answer  as,  13  OaL  ASS;  21  Cal.  51 :  31  Cal.  346:  attorney, 
through,  see  note, i^fra:  notice  of,  4  Cal.  305;  8  Cal.  839, 569:  27  CaL 295; 
28  CaL  649:  to  quash  smnmons,  etc.,  4  CaL  305;  44  CaL  630;  47  Cal.  614:  50 
CaL  185 :  53  CaL  245 :  sufficiency  of  ,44  CaL  157 ;  47  Cal.  614,  and  see  nonce 
of:  waiyer  by,  generally,  14  Cal.  677,  and  see  last  subhead:  waiver  of 


summons,  sees.  406, 416;  4  Cal.  120,280:  14  Cal.  106;  44  CaL  630;  45  CaL 
257;  50  Cal.  185:  where  none,  16  Cal.  160. 

Appearance  by  attorney— 4  Cal.  280;  13  Cal.  191;  17  Cal.  431;  21  CaL 
51 :  29  Cal.  147;  30  Cal.  192, 439;  31  CaL  346;  42  CaL  148, 439;  43  Cal.  485;  44 
Cal.  157, 284. 

Notice  of  subsequent  proceedings— how  given,  sec  1015. 

§  1015.  When  a  plaintiff  or  a  defendant,  who  has  ap- 
peared, resides  out  of  the  State,  and  has  no  attorney  in 
the  action  or  proceeding,  the  service  may  be  made  on  the 
clerk  for  him.  But  in  all  cases  where  a  party  has  an  at- 
torney in  the  action  or  proceeding,  the  service  of  papers, 
when  required,  must  be  upon  the  attorney  instead  of  the 
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party,  except  of  subpoenas,  of  writs,  and  other  process  is- 
sued in  the  suit,  and  of  papers  to  bring  him  into  contempt. 

Attorney— authority  of,  sec.  283, sabd.  1,  note:  21  GaL  426;  42  Gal.  439; 
duties  of ,  sec.  282 :  disbarred,  when,  see  sees.  287  to  299;  People  «.  Pear* 
son,  June  luili,  1880, 6  Pac.  G.  L.  J.  537. 

Service,  how  made-«ec.  1011 :  on  attorney,  47  GaL  644. 

Exception  of  process  and  contempt— eec.  1016. 

§  1016.  The  foregoing  proyi3ions  of  this  chapter  do 
not  apply  to  the  service  of  a  summons  or  other  process, 
or  of  any  paper  to  bring  a  party  into  contempt. 

§  1017.  Any  sunmions,  writ,  or  order,  in  any  civil  suit 
or  proceeding,  and  all  other  papers  requiring  service,  may 
be  transmitted  by  telegraph  for  service  in  any  place,  and 
the  telegraphic  copy  of  such  writ,  or  order,  or  paper,  so 
transmitted,  ma^r  be  served  or  executed  by  the  o£Scer  or 

Eerson  to  whom  it  is  sent  for  that  purpose,  and  returned 
y  him,  if  any  return  be  requisite,  in  the  same  manner, 
and  with  the  same  force  and  effect,  in  all  respects,  as  the 
original  thereof  might  be  if  delivered  to  him;  and  the  of- 
ficer or  person  serving  or  executing  the  same  has  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if  the 
copy  were  the  original.  The  original,  when  a  writ  or  or- 
der, must  also  be  filed  in  the  court  from  which  it  was 
issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office  from  which  it  was  sent.  In  sending 
it,  either  the  original  or  the  certified  copy  may  be  used  by 
the  operator  for  that  purpose.  Whenever  any  document 
to  be  sent  by  telegraph  bears  a  seal,  either  private  or  offi- 
cial, it  is  not  necessary  for  the  operator,  in  sending^  the 
same,  to  telegraph  a  description  of  the  seal,  or  anv  words 
or  device  thereon,  but  the  same  may  be  expressed  in  the 
telegraphic  copy  by  the  letters  "  L.  8."  or  by  the  word 
"  seal.'*^ 
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GHAlPTEB  VI. 
OF  COSTS. 

1021.  Compensation  of  attorneys.   Costs  to  parties. 

1022.  When  allowed,  of  coarse,  to  the  plalnuff. 

1023.  Several  actions  bronght  on  a  single  cause  of  action  can  carry 
costs  in  hat  one. 

1024.  Defendant's  costs  must  be  allowed,  of  course,  in  certain  cases. 

1025.  Costs,  when  in  the  discretion  of  the  court. 

1026.  When  the  several  defendants  are  not  united  In  interest,  costs 
may  be  served. 

1027.  Costs  of  appeal  discretionary  with  the  court,  in  certain  cases. 

1028.  Referee's  fees. 

1029.  Continuance,  costs  may  be  Imposed  as  condition  of. 

1030.  Costs  when  a  tender  Is  made  before  suit  brought. 

1031.  Costs  In  action  by  or  against  an  administrator,  etc. 

1032.  Costs  in  a  review  other  than  by  appeaL 

1033.  Filing  of,  and  affidavit,  to  bill  of  costs. 

1034.  Costs  on  appeal,  how  clalmM  and  recovered. 

1035.  Interest  and  costs  must  be  included  by  the  clerk  in  tbe  judg- 
ment. 

S  1096.  When  plaintiff  Is  an(m-resldait  or  foreign  corporation,  defend- 
anf  may  require  security  for  costs. 

51037.  If  such  security  be  not  given,  the  action  may  be  dismissed. 
1038.  Costs  when  State  is  a  party. 
1039.  Costs  when  county  is  a  party. 

• 

§  1021.  The  measure  and  mode  of  compensation  of  at- 
torneys and  counsellors  at  law  is  left  to  the  agreement,  ex- 
press or  implied,  of  the  parties;  but  parties  to  actions  or 
proceedings  are  entitled  to  costs  and  disbursements,  as 
nereinafter  provided. 

Oompensation  of  attomeyB-«ee  sec.  282n:  eminent  domain,  in, 
sec.  1251:  equity.  In,  as  costs  where  series  of  suits,  89  Cal.  85:  fore* 
closure,  on.  sec.  726i>;  sec.  1600:  5  Cal.  492:  injunction  bond,  as  dam* 
ages  on,  13  Cal.  585;  25  CaL  170;  28  Cal.  11 :  Uen  for  limited,  1  Cal.  331: 
2  CaL  507;  11  Cal.  93:  maintenance  obsolete,  22  Cal.  95:  mechanics' 
liens,  on,  sec.  1195:  partition,  in,  sees.  796,  798:  receiver,  for,  15  Cal. 
207:  representing  he&s  of  estate,  for,  sec.  1718:  retainer,  3  CaL  108: 
trust  funds,  out  of,  40  Cal.  289. 

Ooats  and  dis1n]rsements->emlnent  domain,  sec.  12S5:  error  as  to, 
eorrectiDg,  28  Cal.  102:  foreclosure,  5  Cal.  416,*  492:  married  woman,  26 
CaL  443 :  mechanics'  liens,  on,  sec.  1195:  money,  action  for,  29  CaL  281 : 
negotiable  Instamment,  lost,  where,  28  CaL  56l :  new  trial,  29  CaL  281 : 
Iiara.tlon,8ecB.  768,  796,  798,  801:  percentage  at  San  Francisco,  State. 
1886,  p.  66;  85  CaL  195;  49  Cal.  59(5:  phonographic  reporters,  sec.  274: 
Probate  rroceedings— contested  wills,  sec.  1832;  executor,  sees.  1503, 
1809, 1616;  homesteads,  as  to,  sec.  1485;  reference  of  claim,  sec.  1508; 
speciflc  pert omianoe,  86  Cal.  239. 

§  1022.  Costs  are  allowed,  of  course,  to  the  plaintiff, 
upon  a  judgment  in  his  favor,  in  the  following  cases: 
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1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  value  of  the  property  amounts  to 
three  hundred  dollars  or  over;  such  value  shall  be  deter- 
mined by  the  jury,  court,  or  referee  by  whom  the  action 
is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  three  hundred  delist  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine. 

Section  generallf— 30  CaL  M5;  37  Gal.  202. 

Oosts  discretionary— when,  sees.  1025, 1027. 

SxTBDivisioir  1.  Real  propertf— recovery  of  possession  of,  SO  GaL 
547;37CaL202. 

SUBDIVISION  2.  Personal  propertr— valne,  sec.  1025;  5  CaL  267;  33 
Cal.  309. 

Subdivision  3.  Money  or  damages-Hsec.  1025:  damages,  10  CaL 
217;  17  Cal.  336. 

SUBDivisioir  4.   Special  proceeding— generally,  sees.  106^1822. 

Subdivision  5.  Tax  snits— ^  CaL  886. 

§  1022^  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case  for  the 
same  cause  of  action,  against  several  parties  who  might 
have  been  joined  as  defendants  in  the  same*  action,  no 
costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  may  be  at  his  election,  if  the  'psaty 
proceeded  against  in  the  other  actions  were,  at  the  com- 
mencement of  the  previous  action,'  openly  within  this 
State;  but  the  disbursements  of  the  plaintiff  must  be 
SbUowed  to  him  in  each  action. 

Several  partiea— who  might  have  been  Joined  as  d^endants,  sec 
383. 

§  1024.  Costs  must  be  allowed,  of  course,  to  the  de- 
fendant, upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty-two,  and  in 
special  proceedings.  • 

Special  proceedings-Hsecs.  1063-1822. 

§  1025.  In  other  actions  than  those  mentioned  in  sec- 
tion ten  hundred  and  twenty-two,  costs  may  be  allowed  or 
not,  and,  if  allowed,  may  be  apportioned  between  the  par- 
ties, on  the  same  or  adverse  sides,  in  the  discretion  of  the 
court;  but  no  costs  can  be  allowed  in  an  action  for  the 
recovery  of  money  or  damages  when  the  plaintiff  recovers 
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less  than  three  hundred  dollars,  nor  in  an  action  to  recover 
tte  possession  of  personal  property,  when  the  value  of  the 
property  is  less  than  three  nund  red  dollars. 

Costs  discretionaxy— when,  25  Cal.  266;  28  Cal.  861:  35  Gal.  196:  39 
C3al.667:40CaL2Qp.  * 

Recovers  less  than  $300—6  CaL  286;  17  Gal.  336. 

§  1026.  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two, 
not  united  in  interest,  and  making  separate  defenses  hy 
separate  answers,  and  plaintiff  fails  to  recover  judgment 
ai^nst  all,  the  court  must  award  costs  to  such  of  the  de- 
fendants as  have  judgment  in  their  favor. 

Jndgment  for  some  defendanta— sec.  578  and  note. 

Joint  recovery  of  costs— by  several  defendants,  5  Cal.  61 :  Joint  lia* 
blllty  also,  18  GaL  219. 

§  1027.  In  the  following  cases,  the  costs  of  appeal  are 
in  the  discretion  of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modified. 

Oosts  of  appeal— meaning  of  term,  11  Cal.  841 :  of  printing  tran- 
script, 28  Gal.  123. 

Subdivision  l.   New  trial  ordered— 13  Cal.  58 ;  24  CaL  850. 
SuBniviBioir  2.  Jndgment  modified- sees.  53»,  857;  1  Gal.  51;  2 
CaL  289;  18  Cal.  689;  SO  CaL  468. 

§  1028.  The  fees  of  referees  are  five  dollars  to  each  for 
everv  day  spent  in  the  business  of  the  reference;  hut  the 
parties  may  agree,  in  writing,  upon  any  other  rate  of  com- 
pensation, and  thereupon  such  rate  shall  be  allowed. 
Beference-generally,  sees.  638-645.     • 
Beferees  in  partition-compensation  of,  sees.  768, 796. 

S  1029.  When  an  application  is  made  to  a  court  or 
referee  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  the  postponement  may  be  imposed,  in  the  dis* 
cretion  ot  the  court  or  referee,  as  a  condition  of  granting 
the  same. 
Postponement— generally,  sees.  505, 506. 

J  1030.  When,  in  an  action  for  the  fecovery  of  money 
y,  the  defendant  alleges  in  his  answer  that  before  the 
conmiencement  of  the  action,  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon 
deposits  in  court  for  plaintiff  the  amount  so  tendered, 
and  the  allegation  be  found  to  be  true,  the  plaintiff  can- 
not recover  costs,  but  must  pay  costs  to  the  defendant. 
Ho  costs  where  section  followed— 25  Cal.  502. 
Tender— seo.  2076:  plea  of,  when  gaind  costs,  28  Cal.  238. 
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Oflbr  to  compromise— fiec.  997. 
Deposit  in  oonrt— «ec8. 572-^74,  sec.  1024. 

§  1031.  In  an  action  prosecuted  or  defended  by  an  ex- 
ecutor, administrator,  trustee  of  express  trust,  or  a  per- 
son expressly  authorized  by  statute,  costs  may  be  recov- 
ered as  in  action  by  and  against  a  person  prosecuting  or 
defending  in  his  own  right;  but  such  costs  must  by  the 
judgment  be  made  chargeable  only  upon  the  estate,  fund, 
or  party  represented,  unless  the  court  directs  the  same  to 
be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis- 
management or  bad  faith  in  the  action  or  defense. 

Oosts  against  ezecator,  etc.— sees.  1508, 1509;  6  GaL  169;  33  CaL  658. 

Trust  funds— attorney's  fee  ont  of,  40  CaL  288. 

§  1032.  When  the  decision  of  a  court  of  inferior  juris- 
diction in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  than 
by  appeal,  the  same  costs  must  be  allowed  as  in  cases  on 
appeal,  and  may  be  collected  by  execution,  or  in  such 
manner  as  the  court  may  direct,  according  to  the  nature 
of  the  Case. 

Special  proceedings— generally,  sees.  1063-1822. 

Decision  of  inferior  conrt  reviewed— sees.  1067-1110. 

Oosts  on  appeal— sees.  129fi,  1027, 1034. 

§  1033.  The  party  in  whose  favor  judgment  is  ren* 
dered,  and  who  claims  his  costs,  must  deliver  to  the  clerk, 
and  serve  upon  the  adverse  party,  within  five  days  after 
the  verdict  or  notice  of  the  decision  of  the  c6urt  or  referee— 
or,  if  the  entry  of  the  judgment  on  the  verdict  or  decision 
be  stayed,  then  before  such  entry  is  made — a  memo- 
randum of  the  items  of  his  costs  and  necessary  disburse- 
ments in  the  action  or  proceeding,  which  memorandum 
must  be  verified  by  the  oath  of  the  party,  or  his  attorney 
or  agent,  or  by  the  clerk  of  his  attorney,  stating  that  to 
the  oest  of  his  knowledge  aud  belief  the  items  are  cor- 
rect, and  that  the  disbursements  have  been  necessarily 
incurred  in  the  action  or  proceeding.  A  party  dissatisfied 
with  the  costs  claimed,  may,  within  five  davs  after  notice 
of  filing  of  the  bill  of  costs,  file  a  motion  to  have  the  same 
taxed  by  the  court  in  which  the  judgment  was  rendered, 
or  by  the  judge  thereof  at  chambers.  [In  effect  July  1st, 
1874.] 

Memorandum  of  costs— essential,  16  Cal.  403. 

Items  included— new  trial,  where,  see  13  OaL  58:  short-hand  report- 
er's fees,  sec.  274 :  witness  fees,  see  4i  CaL  242. 

Betazation  of  costs-S  Cal.  417;  23  Cal.  286:  amendment  of  bill  of 
costs,  sec.  473n;  3  CaL  115;  46  CaL  560:  correcting  error  by  appeal,28 
Cal.  245. 
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Costs  en  appsal  ■■ectlon  UuvpUesUIe  to,  11  Gal*  Ml :  genenOy,  sse 
sec.  1082s. 

§  1034.  Whenever  costs  are  awarded  to  a  party  by  an 

appellate  court,  if  he  claims  such  costs,  he  must*,  within 
thirty  days  after  the  remittitur  is  filed  with  the  clerk  be- 
low, deliver  to  such  clerk  a  memorandum  of  his  costs, 
"verified  as  prescribed  by  the  preceding  section,  and  there- 
after he  may  have  an  execution  therefor  as  upon  a  judg- 
ment. 

Oosts  on  appeal— «ee.  lOian;  14  Cal.  2S2;  Golien  «.  Oiay,  March  4tli, 
1880,5Fac.C.L.J.71. 
Remittitnr— sec  956. 

Memorandum  of  costa— deliyered  to  clerk  of  court  below,  24  CaL 
350. 

Sxecntion  therefor~14  CaL  282;  24  Cal.  3B0. 

§  1035.  The  clerk  must  include  in  the  judgment  entered 
up  by  him,  any  interest  on  the  verdict  or  decision  of  the 
coart,  from  the  time  it  was  rendered  or  made,  and  the 
costs,  if  the  same  have  been  taxed  or  ascertained;  and  he 
mnslC  within  two  days  after  the  same  are  taxed  or  ascer- 
tained, if  not  included  in  the  judgment,  insert  the  same 
in  a  blank,  left  in  the  judgment  for  that  purpose,  and 
must  make  a  similar  insertion  of  the  costs  in  the  copies 
and  docket  of  the  judgment. 

Entering  np  interett~80  CaL  78. 

Inserting  oosts  .in  blank— formerly  miaathorized,  16  CaL  408. 

§  1036.  When  the  plaintiff  in  an  action  resides  out  of 
the  State,  or.  is  a  foreign  corporation,  security  for  the  costs 
and  charges,  which  may  be  awarded  against  such  plaint- 
iff, may  be  required  by  the  defendant.  When  required, 
all  proceedings  in  the  action  must  be  stayed  until  an  un- 
deruiking,  executed  by  two  or  more  persons,  is  tiled  with 
the  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  by  judg- 
ment, or  in  the  progress  of  the  action,  not  exceeding  the 
sum  of  three  hundred  dollars.  A  new  or  an  additional 
undertaking  may  be  ordered  by  the  court  or  judge,  upon 
proof  that  tne  original  undertaking  is  insufficient  security, 
and  proceedings  in  the  action  stayed  until  such  new  or 
additional  undertaking  is  executed  and  filed. 

Besidence  of  corporation— 22  Cal.  S38. 

Notice  that  security  is  required— sec.  1037;  19  CaL  77. 

Undertakings  generally— sec.  94]n. 

§  1037.  After  the  lapse  of  thirty  days  from  the  service 
of  notice  that  security  is  required,  or  of  an  order  for  new 
or  additional  security,  upon  proof  thereof,  and  that  no 
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undertaking  as  xeqnired  has  been  filed,  the  oonit  or  jnd^e 
may  order  the  action  to  be  dismissed. 
Dismissal,  when  t6o  lats— 19  CaX.  77. 

§  1038.  When  the  State  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  State 
treasury. 

No  security  required  of  State— sec.  1086. 

§  1039.  When  a  county  is  a  party,  and   costs   are 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 
No  saourlty  required  of  county— sec.  1006. 
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CHAPTER  VII. 

GENXSRAIi  PROVISIONS. 

§  1049.  Lost  papers,  how  sapplled. 

S  1046.  Papers  without  the  title  of  the  action,  orwith  defeetivB  title, 
maybe  valid. 

il047.  Saccessiye  actions  on  the  same  contract,  etc. 
1048.  Ck>n801idation  of  seTeial  actions  into  one. 
1049.  Actions,  when  deemed  pending. 
il090.  Actions  to  determine  adverse  claims,  and  by  snieties. 
1051.  Testimony,  when  to  be  taken  by  the  cleik. 
10S2.  The  clerk  must  keep  a  register  of  actions. 
§  1053.  Two  or  three  veferees.  etc.,  may  do  any  act. 
I  1054.  The  time  within  which  an  act  is  to  be  done  may  be  extended. 
§  1055.  Actions  agi^ist  a  sherlif  for  oflBdal  acts. 
S  1060.  Actions  may  be  prosecuted  in  the  Spanish  langoage  in  certain 

counties. 
S  1057.  Undertaking  mentioned  in  this  Ck>de,  requisites  of . 
i  1008.  Feoi^e  of  State  not  required  to  give  bonds  when  State  Is  a  party. 
§  lose.  Sure^  on  appeal  substituted  to  rights  of  Judgment  creditor. 

§  IMS.  If  an  original  pleading  or  paper  be  lost,  the 
court  may  authorize  a  copy  thereof  to  oe  filed  and  used 
instead  oi  the  original. 

Ziott  papenH-4  Gal.  881;  24  GaL 287;  27  Gal.  428;  28  GaL  567;  49 Gal.  263. 

§  1046.  An  affidavit,  notice,  or  other  paper,  without 
the  title  of  the  action  or  proceeding  in  which  it  is  made, 
or  with  a  defective  title,  is  as  valid  and  effectual  for  any 
purpose  as  if  duly  entitled,  if  it  intelligibly  refer  to  such 
action  or  proceeding. 

DefeotlTe  title— 8  Gal.  195. 

§  1047.  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the 
former  action,  a  new  cause  of  action  arises  therefrom. 

Action  defined— sec.  22. 

§  1048.  Whenever  two  or  more  actions  are  pending  at 
one  time  between  the  same  parties  and  in  the  same  court, 
upon  ciftuses  of  action  which  might  have  been  joined,  the 
court  may  order  the  actions  to  be  consolidated. 

Oonsolidalion  of  actiona— 27  Gal.  500;  29  GaL  307. 

§  1049.  An  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal  has  passed,  un- 
less the  judgment  is  sooner  satisflecU 
Bnidenoy  of  aotion— M  Gal.  891. 
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§  1050.  An  action  may  be  brousht  by  one  pexson 
against  another  for  the  purpose  of  determining  an  ad- 
verse claim,  which  the  latter  makes  against  the  former 
for  money  or  property  upon  an  alleged  obligation;  and. 
also  against  two  or  more  persons,  for  the  purpose  of  com- 
pelling one  to  satisfy  a  debt  due  to  the  other,  for  which 
plaintiff  is  bound  as  a  surety. 

PreretMng  suit— provision  not  designed  for,  6  Gal.  82;  and  see  13 
CaL  086. 

Quieting  title  to  realty— see.  738. 

Surety's  suit— 24  Gal.  157. 

§  1051.  On  the  trial  of  an  action  in  a  court  of  Tecord> 
if  there  is  no  short-hand  reporter  6t  the  court  in  attend- 
ance, either  party  may  require  the  clerk  to  take  down  the 
testimony  in  writing. 

Oleric's  powers  and  duties— sec.  e70n. 

Clerk's  mlnntes  of  the  trial-1  Gal.  482, 470;  2  Gal.  54, 161;  14  Cal.  S8, 
H;  27  Gal.  107;  28  Gal.  174, 299;  33  Cal.  178. 

'  §  1052.  The  clerk  must  keep  among  the  records  of  the 
court  a  register  of  actions.    He  must  enter  therein  the 
title  of  the  action,  with  brief  notes  under  it,  from  time  to 
time,  of  all  papers  filed  and  proceedings  had  therein. 
Beeords  of  the  conrt-Hsee  sees.  668, 672, 683. 

§  1053b  When  there  are  three  referees,  or  three  arbi- 
trators, all  must  meet,  but  two  of  them  may  do  any  act 
which  might  be  done  by  all. 
References  and  trials  by  referees— sees.  63S-645. 

§  1054.  When  an  act  to  be  done,  as  provided  in  this 
Code,  relates  to  the  pleadings  in  the  action,  or  the  under- 
tiE^ings  to  be  filed,  or  the  justification  of  sureties,  or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other 
than  of  appeal,  the  time  allowed  by  this  Code  mav  be  ex- 
tended, upon  good  cause  shown  by  the  court  in  which  the 
action  is  pending,  or  a  judge  thereof;  but  such  extension 
shail  not  exceed  thirty  days  without  the  consent  of  the 
adverse  party.    [In  effect  March  9th,  1880.] 

Extension  of  time— 17  Gal.  122;  24  Gal.  179;  27  GaL  106.  838;  41  GaL 
515;  43  Gal.  320:  47  GaL  86:  computation  of  time, sec.  12  and  notes:  holl* 
days,  sees.  10. 11. 13. 

Thirty  days— 28  Gal.  238;  43  Gal.  320. 

§  1055.  If  an  action  be  brought  against  a  sheriff  for  an 
act  done  by  virtue  of  his  office,  and  he  give  written  notice 
thereof  to  the  sureties  on  any  bond  of  indemnity  received 
by  him,  the  judgment  recovered  therein  shall  be  conclu- 


909  GEMXaAIi  7BOYISIOKS.  §§  1056^ 


sive  eyidenoe  of  his  right  to  recover  against  such  sureties; 
and  the  conrt  may,  on  motion,  upon  notice  of  fire  days, 
order  judgment  to  be  entered  up  against  them  for  the 
amount  so  recoTered,  including  costs.  [In  effect  April 
15th,  1880.] 

Section  striotlf  constmed-4igaIiist  sheriff,  28  CSL 102. 

^sdemnifler  may  interrene— 21  Cal.  442. 

§  105&  Repealed.    [In  effect  April  16th,  1880.] 

§  1057.  In  all  cases  where  an  undertakii^  with  sure- 
ties is  required  by  the  proTlsions  of  this  Code,  the  officer 
tiding  the  same  must  require  the  sureties  to  accompany 
it  with  an  affidavit  that  they  are  each  residents  and 
householders  or  freeholders  within  the  State,  and  are  each 
worth  the  sum  specified  in  the  undertaking,  over  and 
above  all  their  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution ;  but  when  the  amount 
specifiea  in  the  undertaking  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  thev 
may  state  in  their  affidavits  that  they  are  severally  worth 
amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  amount  be  equivalent  to  that  of  two  sufficient 
sureties. 

Undertaking— defective,  2  Cal.  562;  13  CaL  606. 

AffidaTit— defective,  curing  objection  to,  52  CaL  447;  each  worth  the 
sum,  etc.,  7  CaL  618. 

Ftoperty  exempt  from  ezeontion— sec.  600  and  notes. 

AppUed  to  guardians— sec.  1809. 

§  1058.  In  any  civil  action  or  proceeding  wherein  the 
State,  or  the  people  of  the  State,  is  a  party  plaintiff,  or 
any  State  officer,  in  his  official  capacity,  or  on  behalf  of 
the  State,  or  any  county,  city  and  county,  city,  or  town, 
is  a  party  plaintiff  or  defendant,  no  bond,  written  under- 
taking, or  security  can  be  required  of  the  State,  or  the 
people  thereof,  or  any  officer  thereof,  or  of  any  county,  city 
and  county,  city,  or  town ;  but  on  complying  with  the  other 
provisions  of  this  Code,  the  State,  or  the  people  thereof, 
or  any  State  officer  acting  in  iiis  official  capacity,  have  the 
same  rights,  remedies,  and  benefits  as  if  toe  bond,  under- 
taking, or  security  were  given  and  approved  as  required 
by  thw  Code.  [In  effect  April  16th,  1880.] 
Costs  against  State  or  county— sees.  1038, 1039. 
.  Oonntj— Board  of  Supervisors  Included,  10  CaL  344. 

§  1059.  Whenever  any  surety  on  an  undertaking  on 
appeal,  executed  to  stay  proceedines  upon  a  money  judg- 
xnent,  pays  the  judgment,  either  with  or  without  action. 
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after  it«  afflnnation  by  the  appellate  conrt,  he  is  substi- 
tated  tQ  the  rights  of  the  judgment  creditor,  and  is  enti- 
tled to  oontrol,  enforce,  and  satisfy  such  judgment  in  all 
respects  as  if  he  had  recovered  the  same.  [In  effect  July 
1st,  1874.] 

Undertakiiig  on  appeal-nsec.  Mln. 

Sabrogation  of  8iiretie»-«ec.  709i». 


PART  m.    • 

OF  SPECIAL  PROCEEDINaS   OF  A 

CIVIL    NATURZi. 

Teelb  I.  Of  Wbtts  of  Manbaxe  akd  PROHiBrriOK.    §§ 
1067-1110. 

n.  Op  OoNTESTiNa  Elbotions.    6§  1111-1127. 

m.  Of  Summasy  PsocBEDiKas.    §§  1132-1178. 

lY.  Of  Enfobcbpisnt  of  Lienb.    §§  1180-1206. 

V.  Of  Contempt.    §§  1209-1222. 

YI.  Of  YoLUin^ABY  Dissolxttion  of  Gobpobatioits. 


§§  1227-1223. 

m 


VII.  Of  Eminent  Domain.    §§  1237-1263. 

Vni.  Of  Escheated  Estates.    §§  1269-1272. 

IX.  Of  Change  of  Kame.    §§  1275-1278. 

-     X.  Of  Abbteeations.    |§  1281-1290. 

XI.  Of  Pbooeedinos  in  Fbobatb  Coubts.   §§  1291- 

1809. 

XH.  Of  Sole  Tbadebs.    §§  1811-1821. 

[371] 
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PRELIMINAR7  PROVISIONS. 

1 106S.  Parties,  how  designated. 

i  1064.  Jadgment  and  order  same  meaning  as  In  dlTll  actions. 

§  1063.  The  party  prosecuting  a  special  proceeding 
may  be  known  as  the  plaintiff,  and  the  adverse  party  as 
the  defendant. 
Plaintiff  and  defendant— see.  306. 

8  1064.  A  judgment  in  a  special  proceeding  is  the  final 
determination  of  the  rights  of  the  parties  therein.  The 
definitions  of  a  motion  and  an  order  in  a  civil  action  are 
applicable  to  similar  acts  in  a  special  proceeding. 

Judnnent—definition  of,  sec.  677  and  note. 

Monon  and  order— sec.  1003. 

OlTLB  I. 

OF    "WHITS    OF   RKVUbSW,  MAm>ATE,  AZn> 

PROBIBinON. 

Chap  I.    Writ  of  review, 
n.    Writ  of  mandate. 
HL    Writ  of  prohibition. 
IV.    Writs  of  review,  mandate,  and  prohibition  may 

issue  and  be  heard  at  chambers, 
y.    Bules  of  practice  and  appeals. 

CHAPTER  L 
WRIT   OF  RBVmW. 

1067.  Writ  of  review  defined. 

1068.  When  and  by  what  courts  granted. 

1069.  Application  for.  how  made. 

1070.  The  writ  to  be  directed  to  the  Inferior  tribonid,  etc. 

1071.  Contents  of  the  writ. 

1072.  Proceedings  in  inferior  coort  may  be  stayed,  or  not. 

1073.  Service  oi  the  writ. 

1074.  The  review  under  the  writ,  extent  of. 

1075.  ▲  defective  retom  of  the  writ  may  be  perfected.  Hearing  and 
Judgment. 

fi  1076.  Ck>py  or  Judgment  mnst  be  sent  to  the  Inferior  tribunal. 
S  1077.  Judgment  roils. 

§  1067.  The  writ  of  certiorari  may  be  denominated 
the  writ  of  review.    [In  effect  July  Ist,  1874.] 
Writ,  generally— sec.  61». 
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§  1068.  A  writ  of  review  may  be  granted  by  any 
court,  except  a  Police  or  Justice's  Court,  when  an  inferior 
-tribunal,  board,  or  officer,  exercising  judicial  functions, 
lias  exceeded  the  jurisdiction  of  such  tribunal,  board,  or 
officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the 
cotirt,  any  plain,  speedy,  and  adequate  remedy. 

CerVLoTaxi-'Extent  of  review  otit  sec.  1074,  and  see  Exoxsded  the 
Jurisdiction,  note  tfi/ra.  Ottfec^-toanniil  and  not  to  restrain;  Lamb 
V.  Schottler,  March  17th,  1880, 6  JPac.  C.  L.  J.  140.  When  proper  or  other- 
wise— see  under  Exceeded  the  Jxjbisdiotiok,  note  infra. 

Granted  by  any  court— see  sees.  Sin,  76,  subd.  5  and  notes;  7  Cal. 
113;  10  Cal.  344;  49  Cal.  29. 

Inferior  tribunal— board  or  officer;  existence  of  court  Implied,  53 
Oal.644. 

Exercising  judicial  functions— applies  to  municipal  boards,  8  Cal. 
58;  l»Cal.ll;  16  Cal.  206:  18  Cal.  49;  23  Cal.  302,  492;  25  Cal.  94;  51  Cal. 
307 ;  52  Cal.  132;  53  Cal.  389;  Lamb  v.  Schottler,  March  17th.  1880, 5  Pac. 
C.  Ij.  J.  140;  People  v.  Board  of  Education,  Oakland,  March  22nd,  1880, 
5  Fac.  G.  L.  J.  194:  ministerial  act  of  judicial  officer,  40  CaL  844. 

Exceeded  tiie  jurisdiction— ifeantfigr  of  phrase,  43  Cal.  866.  No  inter- 
ference otherwise,  8  Cal.  386 ;  5  Cal.  476 ;  7  Cal.  244 :  19  Cal.  157 ;  22  Cal.  465 ; 
30  Cal.  98;  35  Cal.  269;  40  CaL  479;  50  Cal.  282;  53  Cal.  393, 495;  Cereghino 
V.  Finocmo,  Feb.  2nd,  1880,  5  Pac.  C.  L.  J.  53.  Extent  of  review— sec. 
1074:  errors  of  law  or  judgment,  not  corrected,  29  Cal.  459,  632;  40  Cal. 
642;  42  Cal.  630;  43  Cal.  312, 365;  45  Cal.  245:  46  Cal.  79,  667;  47  CaL  604. 
Certiorari  not  proper,  2  Cal.  262:  certiorari  proper,  39  Cal.  570:  51  Cal. 
S07;  53  Cal.  389, 495;  Bateoiaa  v.  Superior  Court,  etc.,  March  6tn,  1880, 5 
Pac.  C.  L.  J.  77;  Cal.  F.  Co.  v,  Halsey,  March  15th,  1880,  5  Pac.  C.  L.  J. 
125. 

No  appeal— requisite  for  certiorari,  1  Cal.  152;  4  Cal.  185;  13  Cal.  173; 
19  Cal.  78;  21CaU166;  28  Cal.  115:  42  Cal.  252;  43  Cal.  25;  47  Cal.  7,  528; 
53  Cal.  495 ;  Cereghino  v.  Finochio,  Feb.  2nd,  1880, 5  Pac.  C.  L.  J.  53. 

In  the  judgment  of  the  court— discretion  to  refuse  writ,  42  Cal.  252; 
47  Cal.  222;  50  Cal.  473:  discretion  in  quashing;  Lamb  v.  Schottler, 
March  17th,  1880, 5  Pac.  C.  L.  J.  140. 

Plain,  speedy,  and  adequate  remedy— see  No  Appeal,  note  «t«j9rei, 
and  1  Cal.  152;  14  Cal.  479;  47  CaL  528;  Lamb  v,  Schottler,  March  17th, 
1880,  5  Pac.  C.L.  J.  140. 

§  1069.  The  application  must  l)e  made  on  affidavit  by 
the  party  beneficially  interested,  and  the  court  may  re- 
quire a  notice  of  the  application  tp  be  given  to  the  adverse 
party,  or  may  grant  an  order  to  show  cause  why  it  should 
not  be  allowed,  or  may  grant  the  writ  without  notice. 

Application— 49  Gal.  136:  Supreme  Ct.  rule  28.  Notice  </— 38  Cal. 
683.  Bi/party.ben^eiallt/ interested,  BBQaecaGln;  53  Cal.  389.  Isstiance 
—only  upon  order  of  the  Court,  40  Cal.  481 ;  Supreme  Ct.  rule  23. 

§  1070.  The  writ  may  be  directed  to  the  inferior  tri' 
bunal,  board,  or  officer,  or  to  any other  person  having  the 
custody  of  the  record  or  proceedings  to  be  certmed. 
When  directed  to  a  tribunal,  the  clerk,  if  there  be  one> 
must  return  the  writ  with  the  transcript  required. 

CoDB  Cr\r.  Pboo.— 49.  • 
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Directed  to  inferior  tribunal,  eto.— M  GaL  Mi;  Lamb  v.  Sehotaer, 
March  nth,  1880,  A  Pao.  C.  L.  J.  140. 

Retain  of  writ— sec.  1075, 34  Cal.352;  53  Gal.  644:  transcript  required, 
see  CxBTivTiiro  Bboobd  and  PsooxBDiirGS,  sec.  lOTln. 

§  1871.  The  writ  of  review  most  commaaid  the  party 
to  whom  it  is  directed  to  certify  fully  to  the  court  lasnixii; 
the  writ,  at  a  specified  time  and  j^lace,  a  transcript  of  the 
record  and  proceedings,  (describing  or  referring  to  them 
with  convement  certainty)  that  the  same  may  be  reviewed 
by  the  court;  and  requiring  the  party,  in  the  meantime, 
to  desist  from  further  proceedings  in  the  matter  to  be  re- 
viewed. 

Party  to  whom  directed— Lamb  v.  SchotUer,  Harch  ITth,  1889»  A 
Pac:  G.  L.  J.  140. 

Certifying  record  and  proceedingi— 32  CaL  50, 582;  34  GaL  352. 

At  specified  time— see  Supreme  Gt.  rate  23. 

§  1072.  If  a  stay  of  proceedings  be  not  intended,  the 
words  requiring  the  stay  must  be  omitted  from  the  writ; 
these  words  may  be  inserted  or  omitted,  in  the  sound  dis- 
cretion of  the  court;  but  if  omitted,  the  power  of  the  In- 
ferior court  or  officer  is  not  suspended  or  the  proceedings 
stayed. 

§  1073.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  civil  action,  except  when  otherwise  ex- 
pressly directed  by  the  court. 

Sendee  of  writ— on  public  tribunal,  etc.,  and  proof  of  same.  Su- 
preme Ct.  rule  28. 

Service  of  summons— sec.  410  etseq, 

§  1074.  The  review  upon  this  writ  cannot  be  extended 

further  than  to  determine  whether  the  inferior  tribunal, 

board,  or  officer  has  regularly  pursued  the  authority  of 

such  tribunal,  board,  or  officer. 

Extent  of  review— see  under  Exoxedbd  thx  JuusDiorioH^'sec. 
I068ta:  14  GaL  479;  85  Gal.  269;  43  GaL  365;  68  GaL  204, 044. 

Regularly  pursued  its  authority- Interpretation  of,  43  GaL  866;  S^ 
Gal.  204;  Bateman  9.  Snperior  Gourt,  etc.,  March  6th,  1880, 6  Pac  G.  L. 
J.  77. 

§  1075.  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a 
full  return  has  been  made,  the  court  must  hear  the  parties, 
or  such  of  them  as  may  attend  for  that  purpose,  and  may 
thereupon  give  judgment,  either  affirming,  or  annulling, 
or  moaif ying  the  proceedings  below. 

Retnm*-sec.  lOTOn. 

Hearing— see  Quastvd  by  ast  Goitbt,  sec.  1088a. 

Modi^irlng  proceedings  below-80  CaL  570. 
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§  1076.  A  copy  of  the  judgment,  si^ed  by  the  clerk, 
joaust  be  transmitted  to  the  inferior  tribunal,  board,  or 
officer  having  the  custody  of  the  record  or  proceeding 
certified  up. 

§  1077.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  consti- 
tute  the  judgment  roll. 

Judgment  roll-^;>etition  no  part  of  « 47  Cal.  004. 


ii 


'    »  « 
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CHAPTER  n. 
WRIT  OF  MANDATJEL 

S  1064.  Mandate  defined. 

~  1085.  When  and  by  what  conrt  Issued. 

1086.  Writ,  when  and  upon  what  to  Issne. 

1087.  Must  be  either  alternative  or  peremptory.    Sabsfcance. 

1088.  If  the  application  be  without  notice,  the  alternative  writ  may 
issue ;  otherwise,  the  peremptory.   Notice  and  default. 

S  1089.  The  adverse  party  may  answer  under  oath.  • 

S  1090.  If  an  essential  question  of  fact  Is  ndsed,  the  court  may  order  a 

Jury  trial. 
S  1091.  The  applicant  may  demur  to  the  answer  or  countervail  it  by 

proof. 
S  1092.  Motion  for  new  trial,  where  made. 
I  1093.  The  clerk  must  transmit  the  verdict  to  the  court  where  the 

motion  Is  pending,  after  which  the  hearing  shall  be  had  on 

motion. 
S  1094.  If  no  answer  be  made,  or  if  the  answer  raise  no  material  issne 

of  fact,  the  hearing  must  be  before  the  court. 
§  1095.  If  the  applicant  succeed,  he  may  have  damages,  costs,  and  a 

peremptory  mandate. 
S  1096.  Service  of  the  writ. 
S  1097.  Penalty  for  disobedience  to  the  writ. 

§  1084.  The  writ  of  mandamus  may  be  denominated  a 
writ  of  mandate.    [In  effect  July  1st,  1874.] 
Writ— sec.  51n. 

§  1085.  It  may  be  issued  by  any  court,  except  a  Jus- 
tice's or  Police  Court,  to  any  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins,  as  a  duty  resulting  from 
an  office,  trust-,  or  station;  or  to  compel  the  admission  of 
a  party  to  the  use  and  enjoyment  of  a  right  or  ofSce  to 
which  he  is  entitled,  and  from  which  he  is  unlawfully 
precluded  by  such  inferior  tribunal,  corporation,  board} 
or  person. 

Issued  by  any  court— by  superseded  courts,  30  Cal.  244;  45  Cal.  679; 
49  Cal.  31:  power  to  issue,  see  sees.  51, 76,  subd.  5,  and  notes  to  same: 
not  issued  where  no  longer  necessary,  36  Cal.  289:  Supreme  Courts, 
original  Jurisdiction,  47  Cal.  205;  Hyatt  v.  Allen,  March  23rd,  1880,5 
Pac.  C.  L.  J.  664. 

Inferior  tribunal,  etc.— Discretion  not  interfered  with,  7  Cal.  276; 
10  Cal.  376;  22  Cal.  34;  28  Cal.  639. 

.    Corporation— private,  agahist,  see  When  not  proper,  under  Man- 
damus, scope  and  function  of,  note  infra. 

Board— see  Sufebtisobs,  under  next  note. 

FeTSonti  official— to  whom  writ  directed:  auditor,  county,  44  CaL 
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<U|  M  OL  <Ut I  «  (M.  4tt  I  *MUur.«aaitT,  M  CiL  Sl>  I  cleik  ot  boud 
D(«n»mwmnORL411i(!laifcsd!com£lCiI.  lU;  l«Cal.K9ii' 
CW.<mi»o£ni«CM.niioaaiiiBoIte,SMtg,t<^.  lUiTCal.l 
tSoSTat  mKHUbTHMiSUrnBrnftaaiCal.  lit  gonraor,  IB  Ci 
]IjWOi£l%nCU.ini]ailfe,ICilWll7G>I.II!;)tCB].ll5;l3Ci 
KAudMe  WkmSutjimg-,v^frJSArDUmt,a>X>r»  xso  Fob 
«ONav,noteAVVa:^&RfCMCaI.ni;na«»in«BiHii0rDiHr,nn<] 
MAintumS,  ScoFB  aud  rrnicnav  or,  noU  (itA-o:  street  superl 
teaaent,aBCftLtll:eaperrlsori>,«  Cal.iM:  IVCBl.flV:  II  Ctd.ti;  l^C 
2M:  21  <>l.Gffi;  28  Ctll.4:9l  WCal-tSJ!  43  CbI.  270,  3S3j  H  Cal.  HI:  tax 

Ml  praptr,  uider  MiBBiMDe'  Soofh'  ahd  Fdhotioh  or,  note 

Fsrfomiancs  of  an  Kit— compelUnft,  but  JuiUclal  or  Olienaoturr 
act  iiotunaone,24CaLW;MCal.l>39jM  Cat  283;  57  CaLWSi  «  Caf. 

Dntrnaoltliig  &om  on  oOca,  etc.— 4  Cal.  ITT:  TCil.  2IS;  MGiI.  tT6; 
ai  »d.  BlSi  2Jl)al.  M;  M  C»l.  3M.eT«)  K  CaLHl;  (3Ctt1.2!a{  MCal. 


§  1086.  Tha  writ  tnuBt  be  laaued  in  all  cases  wbero 
tltete  is  not  a  plain,  speedy,  and  adequate  remedy.  In  the 
oidjnaiy  course  ot  law.  It  must  be  issued  upon  affidavit, 
on  the  appUoatlcm  i^  the  pany  beneflclallj  mterested. 

Plain,  WBuaiTi  and  ataBiM  lamadr— J'rtwri  luHout.  where  nh 
pa^^lO£lU:  I OsLtTUlU 0«L^H CaL 79;  B OBL<ni  UCU. m t 
aanraillTi  40  OaL  Bi:  aaa  im  Wim  twl  frmir,  under  Boara  ahd 
Plnraninf  <#  Manuinn,  no.  IMfth  ^tSoiiM  snjMis  «*«r(  ftMHi;, 
wbere  noappeaL^SCsl.liti  orappeal  InadeiinHe  nmedrtT  GaL  lal: 
Benerally.ffl  CaLJSa.anU  Bee,  ir»eoj>riiji(r, under SoOPBAiroeOHO- 


ApplicatiaU'-liy  whom;  party  beneflclully  InterHted,  bbc.  SSTiti  St 
01.281  3e  C^  Ml;  29  Cal.!:o. 

§  1087.  The  writ  may  be  either  alternative  or  per- 
emptory. Tbe  alternative  writ  must  state  Reueralty  the 
allegation  egaiust  the  party  to  wliom  it  Is  directed,  anil 

-1  such  party,  immediately  after  the  receipt  o£ 

~     ~ '  some  other  specified  time,  to  do  tlie  act 
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required  to  he  performed,  or  to  show  oaftse  before  the 
court,  at  a  speciiled  time  and  place,  why  ho  has  not  done 
so.  The  peremptory  writ  must  be  in  a  similar  form,  ex- 
cept that  the  words  requiring  the  party  t^  show  cause 
why  he  has  not  done  as  commanded  must  be  omitted,  and 
a  return  day  insert^ed. 

Feremptoxy  writ— without  alternative,  sec.  1068,  and  note. 

Oommand  such  partf— nature  of  directions,  6  Cal.  440;  3S  GaL  487. 

§  1088.  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be  al- 
lowed, the  alternative  must  be  first  issued;  but  if  the 
application  be  upon  due  notice,  and  the  writ  be  allowed, 
the  peremptory  may  be  issued  in  the  Hirst  instance.  The 
notice  of  the  application,  when  given,  must  be  at  least 
ten  days.  The  writ  cannot  be  granted,  by  default.  The 
case  must  be  heard  by  the  courts  whether  the  adir^rse 
party  appear  or  not. 

Troot  of^senrice— on  puhllc  body.  Supreme  Gt.  role  38. 

Faremptory  writ— without  alternative,  1  CaL  143;  27  Cal.  684. 

§  1089.  On  the  return  of  the  alternative,  or  the  day  on 
which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  show  cause 
by  answer  under  oath,  made  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 
Answer— sec.  437,  and  notes;  27  Cal.  6S5. 

§  1090.  If  an  answer  be  made,  which  raises  a  question 
as  to  a  matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the  parties, 
and  upon  the  supposed  truth  of  the  allegation  of  which 
the  application  tor  the  writ  is  based,  the  court  may,  in  its 
discretion,  order  the  question  to  be  tried  before  a  jury, 
and  postpone  the  argument  until  such  trial  can  be  had, 
and  the  verdict  certitied  to  the  court.  The  question  to  be 
tried  must  be  distinctly  stated  in  the  order  for  trial,  and 
the  county  must  be  designated  in  which  the  same  shall  be 
had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained^  inxiase 
they  Hod  for  him. 

Qnestion  to  be  tried-9  Cal.  20;  14  Cal.  428;  17  Cal.  476. 

Older  for  trial— form  of,  45  CaL  395. 

§  1091.  On  the  trial  the  applicant  is  not  precluded  by 
the  answer  from  any  valid  objection  to  its  sufficiency,  and 
may  countervail  it  by  proof,  <either  in  direct  denial  or  "^ 
way  of  avoidance. 

Snffleiency  of  Answer— objection  to,  eonlTBlent  to  ffeneiai  dA> 
nrairer,  27  CaL  655;  30  Cal.  669;  48  CaL  36. 


•    S  l-OBfi.  Th«iii0tioiiforaii6w  lorial  mnrt  be  made  in 
the  oourt  in  which  tbe  iaeae  of  fact  is  tried. 

Hew  trial^-fonendlT,  sec.  6§6,  et'»eq.t  In  Supreme  Court,  when  orkr^ 
Ima  jiu1adicti«n  exercised,  25  Oal.  m, 

§  3.093.  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or,  if  given,  the  motion  "be  denied,  the  clerk,  within 
live  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  the  conrt  in  which  the  applica- 
tion for  the  writ  is  pending,  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial;  after  which  either  party 
may  bring  on  the  argument  of  the  application,  upon  rea- 
sonable notice  to  the  adverse  party. 

§  1094.  If  no  answer  be  made,  the  case  must  be  heard 
on  the  papers  of  the  applicant.  If  the  answer  raises  only 
questions  of  law,  or  puts  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties,  the 
court  must  proceed  to  hear  or  fix  a  day  for  hearing  the 
argument  of  the  case.  [In  effect  July  1st,  1874.] 
Papers  of  the  applicant— see  Issued  on  Affidavit,  sec.  10e8n. 

§  1095.  If  judgment  be  given  for  the  applicant,  he  may 
recover  the  damages  which  he  has  sustained,  as  found  by 
the  jury,  or  as  may  be  determined  by  the  court  or  ref- 
erees, upon  a  reference  to  be  ordered,  together  with  costs; 
and  for  such  damages  and  costs  an  execution  may  issue; 
and  a  peremptory  mandate  must  also  be  awarded  without 
delay. 

Judgment  in  mandamns— extent  of  relief,  27  Cal.  6SS,  and  compare 
sec. 560,  and  note:  personal,  when  Improper, see  under  Pbbbmptobt 
Handatb,  note  in/ra. 

Damages— sec.  580i». 

OoBts— sees.  1021  et  uq, 

FeremptoTf  mandate— personal  judgment  on,  when  improper,  52 
CaL4(l6. 

§  1096,  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  a  civil  action,  except  when  otherwise 
expressly  directed  by  order  of  the  court.  Service  upon  a 
majority  of  the  members  of  any  board  or  bodv,  is  service 
upon  the  board  or  body,  whether  at  the  time  of  the  service 
the  board  or  body  was  in  session  or  not. 

Serrioe  of  summons— sec.  410,  el  «eg. 

§  1097.  When  a  peremptory  mandate  has  been  issued 
and  directed  to  any  inferior  tribunal,  corporation,  board, 
or  person,  if  it  appear  to  the  court  that  any  member  oi 
such  tribunal,  corporation,  or  board,  or  such  person  upon 
whom  the  writ  has  been  personally  served,  has,  without 
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juBtezcoM,  tefnsed  or  neglected  to  obey  the  same,  the 
conrt  may,  upon  motion,  impose  a  fine  not  exceeding  one 
thousand  dollars.    In  case  of  persistence  in  a  refusal  of 
obedience,  the  court  may  order  the  party  to  be  impris- 
oned until  the  writ  is  obeyed,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcement  of  the 
writ.    pLn  effect  July  1st,  1874.1 
Offloen  sabject  to  mandamns-eeePEsso^s,  Official,  seo.  lOSSik 
Attachment  for  noB-compUanoa— when  not  taaaed*  1  Gal.  188. 
Oontempt— generally)  see.  1209  et  uq. 
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CHAPTEll  in. 

WRIT  OF  FROaiBITIOK, 

1102.  Frohibition  defined. 

1103.  Where  and  when  Issued. 

1 104.  Writ  may  be  alternative  or  peremptory.   Form  of. 

1105.  Certain  provisions  of  the  preceding  chapter  applicable. 

§  1102.  The  writ  of  prohibition  is  the  counterpart  of 
the  writ  of  mandate.  It  arrests  the  proceedings  of  any 
tribunal,  corporation,  board,  or  person,  wliether  exercis- 
ing functions  judicial  or  ministerial,  when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdiction  of  such 
ti;iDunal,  corporation,  board,  or  person.  [In  effect  March 
3rd,  1881.] 

Writ,  generally— sec.  51  n.  Oonnterpart— M  Cal.  289.  Mandate- 
sec.  1104  et  seq. 

Arrests  proceedlng8-<53  CaL  292;  bnt  not  legislation,  62  CaL  111:  <m 
removal  from  ofDlce,  52  Gal.  622. 

Jndicialtribnnals— alone  subject  to,  52  Cal.  Ill:  53  Cal.  288;  People  «. 
Election  Conmirs.  March  23rd,  1880, 5  Pac.  C.  L.  J.  245. 

In  excess  of  the  jurisdiction-^?  Cal.  81,  584;  Bandy  v.  Bansome* 
Jan.  19th,  1880, 4  Pac.  C.  L.  J.  637:  Gal.  F.  Go.  v.  Halsey,  Mar.  15th,  1880, 
5  Pac.  C.  L.  J.  125;  and  compare  Ezobsdbd  thb  Jusisdiotion,  sec. 
1068n. 

§  1103.  It  may  be  issued  by  any  court  except  Police  or 
Justices'  Courts,  to  an  inferior  tribunal  or  to  a  corporation, 
board,  or  person,  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.  It  is  issued  upon  affidavit,  on  the  application  of  the 
person  beneficially  interested. 

Oompare— notes  to  sees.  1085, 1086. 

Affidavit,  contents  of— SO  Cal.  244. 

Inferior  tribnnal-52  Cal.  Ill,  516. 

§  1104.  The  writ  must  be  either  alternative  or  peremp- 
tory.- The  alternative  writ  must  state  generally  the  alle- 
gation against  the  party  to  whom  it  is  directed,  and  com- 
mand such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until 
the  further  order  of  the  court  from  which  it  is  issued,  and 
to  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained 
irom  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except 
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that  the  words  requiring  the  party  to  show  cause  why  he 
should  not  be  absolutely  restrained,  etc.,  must  be  omitted, 
and  a  return  day  inserted. 
Oompare— Bee.  1067,  and  notes. 

§  1105.  ^l%o  provisions  of  the  •  preceding  chapter,  ex- 
cept  of  the  four  first  sections  thereof,  apply  to  this  pro- 
ceeding. 
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GHA.FTEB  IV. 

wsxcB  OF  Bsvnrw,  mamdasb,  joxd  pro- 
hibition MAT  I8SUB  AND  BB 
HEARD  AT  GHAMBBRS. 

S  1106.  Writs  of  review*  mandate,  and  prohibition  may  Issue  and  be 
heard  at  chambers. 

g  1106.  Writs  of  review,  mandate,  and  prohibition  is- 
Bned  by  the  Supreme  Court,  or  by  a  ^perior  Court,  may, 
in  the  discretion  of  the  court  issuing  the  writ,  h6  maae 
returnable  and  a  hearing  thereon  be  had  at  any  time. 
[In  effect  April  15th,  1880T| 

Powers  of  judges  at  chambers— sees.  165, 106. 

CHAPTEE  V. 
RULBS  OF  FRACnCB^  AND  APPBALS. 


I 


n09.  Certain  provisions  of  part  two  applicable. 
1110.  Same. 


§  1109.  Except  as  otherwise  provided  in  this  title,  tha 
provisions  of  part  two,  [§§  307-1059]  of  this  Code,  are  ap- 
plicable to,  and  constitute  the  rules  of  practice  in  th& 
proceedings  mentioned  in  this  title. 

§  1110.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  Iriahi  and  appeals,  [§§  656-663^  and  §$  936-959] 
except  in  so  far  as  they  are  inconsistent  -with  the  provir 
Bions  of  this  title,  apply  to  the  proceedings  mentioned  in 
this  title. 
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tl 


IIM.  T 

nil.  p 


§  U.1X  AuT  elector  of  a  county,  dty  Eind  county,  city, 
or  of  any  political  subdivision  of  either,  may  contest  the 
tight  of  any  person  declared  elected  to  an  office  to  be  ex' 
ecclBed  therein,  for  any  of  the  following  oaiiges: 

1.  For  malconduct  on  the  part  of  the  board  of  jndgea, 
*-^r  thereof; 

tested' -n,.  . 
Bach  office; 

3.  When  the  person  trhosa  light  ia  contested  has  given 
to  any  elector  or  inspector,  judge,  or  clerk  of  the  electioD, 
any  bribe  or  reward,  or  has  offered  any  such  bribe  or  re- 
ward for  the  purpose  of  procurinc  his  election,  or  has 
conunitted  any  other  offense  against  the  elective  fran- 
chlae,  defined  in  title  foDT,  part  one,  of  the  Peual  Code; 

4.  On  account  of  illegal  votes.  [Approved  March  lldi, 
1ST&] 

OanleitlDg  tUeOout—Otiicrallt;,  Mils  iKinMltiitlmua,  II  Ckl.  Itf: 
ocHutrnclEon  ot  electlfm  laws,  31  CaJ.el:  torms  a  Bpeclsl  caae.M  Cal. 
41»!  locs9»aupIloslile,MCa1.398:  counly seats. election  for.Dot  cot- 
ered,  n  CtlTSsiU  ChI.  UH:  reqolslles  of  election,  etc..  U  Cat.  tU. 
>ICo(la,w ■«...>«  ._ 
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t 

SUBDiYisiOK  2.  XoeligiblUty,  effect  of,  13  Gal.  145;  23  Cal.  815. 

Subdivision  3.  Bxibery^  etc.— 27  Cal.  655. 

SUBDIYISION  4.   Illegal  TOtes— 14  Cal.  479;  28  Cal.  124;  34  CaL  273. 

§  1112.  No  irregularity  or  improper  conduct  in  the  pro- 
ceedings of  the  judges,  or  any  of  them,  is  such  malcon- 
duct  as  avoids  an  election,  unless  the  irregularity  or 
improper  conduct  is  such  as  to  procure  the  person  •wnose 
right  to  the  office  is  contested  to  be  declared  elected, 
when  he  had  not  received  the  highest  number  of  legal 
votes. 

Malconduct  of  jadges--as  ground  of  contest,  sec.  Ill,  subd.  1 :  Irreg- 
lOarities,  etc.,  must  alter  result,  12  Cal.  352;  31  Cal.  173;  34  Cal.  273, 635. 

§  1113.  When  any  election  held  for  an  office  exercised 
in  and  for  a  county  is  contested  on  account  of  any  mal- 
conduct on  the  part  of  the  board  of  judges  of  any  town- 
ship election,  or  any  member  thereof,  the  election  cannot 
be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  township  or  townships 
would  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the  county. 

liffalcondijict  of  judges— see  sec.  1112».  Tomuhipf  or  precinct,  20  Cal. 
50;  31  Cal.  173;  and  see  Voting  Psboinots,  sec.  1116n. 

§  1114.  Nothing  in  the  fourth  ground  of  contest,  speci- 
fied in  section  eleven  hundred  and  eleven,  is  to  be  so  con- 
strued as  to  authorize  an  election  to  be  set  aside  on  ac- 
count of  illegal  votes,  unless  it  appear  that  a  number  of 
illegal  votes  has  been  given  to  the  person  whose  right 
to  the  office  Is  contested,  which,  if  taken  from  him, 
would  reduce  the  number  of  his  legal  votes  below  the 
number  of  votes  given  to  some  other  person  for  the  same 
office,  after  deducting  therefrom  the  illegal  votes  which 
may  be  shown  to  have  been  given  to  such  other  person. 

Compare— Irregularities,  etc.,  must  alter  result,  under  Malcon- 
duct oi>  Judges,  sec.  1112». 

§  1115.  When  an  elector  contests  the  right  of  any  per- 
son declared  elected  to  such  office,  he  must,  within  forty 
days  after  the  return  day  of  the  election,  file  with  the 
county  clerk  a  written  statement,  setting  forth  specific- 
ally: 

1.  The  name  of  the  party  contesting  such  election,  and 
that  he  is  an  elector  of  the  district,  county,  or  township, 
as  the  case  may  be,  in  which  such  election  was  held; 

2.  The  name  of  the  person  whose  right  to  the  office  is 
contested; 

3.  The  office;  « 
C0D2  Civ.  Pboo.~88.  ' 
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4.  The  particular  gronnds  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of  the 
contesting  party,  that  the  matters  and  things  therein  con- 
tained are  true. 

Eloctor-43  CaL  229. 

Wifhin  fort7  dayB-31  GaL  261. 

Statement  of  conteatant—see  sees.  1116, 1117;  80  CaL  394;  43  GaL  229. 

§  1116.  When  the  reception  of  illegal  votes  is  alleged 
as  a  cause  of  contest,  it  is  sufficient  to  state  generally  that 
in  one  or  more  specified  voting  precincts  illegal  votes  were 
given  to  the  person  whose  elecUon  is  contested,  which,  if 
taken  from  him,  will  reduce  the  number  of  his  legal  votes 
below  the  number  of  legal  votes  given  to  some  other  per- 
son for  the  same  office:  out  no  testimony  can  be  received 
of  any  illegal  votes,  unless  the  party  contesting  such  elec- 
tion deliver  to  the  opi>06ite  party,  at  least  three  days  be- 
fore such  trial,  a  written  Ust  of  the  number  of  illegal 
votes,  and  by  whom  given,  which  he  intends  to  prove  on 
such  trial;  and  no  testimony  can  be  received  of  any  Ille- 
gal votes  except  such  as  are  specified  in  such  list.  [In 
effect  April  15th,  1880.] 

Three  days  before  trial— Ust  delivered,  need  of,  30  CaL  893:  compu- 
tation of  time,  sec.  12n;  61  CaL  614. 
Voting  precincts— townships,  before  amdt.  1880. 

§  1117.  No  statement  of  the  grounds  of  contest  will 
be  rejected,  nor  the  proceedings  dismissed  by  any  oourt 
for  want  oi  form,  if  the  grounds  of  contest  are  alleged 
with  such  certainty  as  wnl  advise  the  deff endant  of  the 
particular  proceeding  or  cause  for  which  such  election  is 
contested. 

§  1118.  Upon  the  statement  being  filed,  the  county 
clerk  must  mform  the  Superior  Court  of  the  county 
thereof,  which  shall  thereupon  order  a  special  session  of 
such  court  to  be  held  at  the  court-room,  on  some  day  to  be 
named  by  it,  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  of  such  order,  to  hear  and  determine  such 
contested  election.    [In  effect  April  15th,  1880.] 

Special  session— term,  before  1880, 24  CaL  453,  and  see  Trrmr,  sec 
73n. 

§  1119.  The  clerk  shall  thereupon  issue  a  citation  for 
the  person,  whose  right  to  the  office  is  contested,  to  ap- 
pear at  the  time  and  place  specified  in  the  order,  which 
citation  must  be  delivered  to  the  sheriff,  and  served  either 
upon  the  party  in  person,  or,  if  he  cannot  be  found,  bv 
leaving  a  copy  thereof  at  the  house  where  he  last  resided. 
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at  least  five  days  before  the  time  so  specified.     [In  effect 
April  15th,  1880.] 
Citation— form  immaterial,  30  Cal.  394. 

§  1120.  The  clerk  mast  issue  sabpoenas  for  ^tnesaes 
at  the  request  of  either  party,  which  must  be  served  as 
other  subpoenas;  and  the  Superior  Court  shall  have  full 
power  to  issue  attachments  to  compel  the  attendance  of 
witnesses  who  have  been  subpcBnaed  to  attend.  [In  effect 
April  15th,  1880.] 

Sabpcenas— issuance,  service,  etc.,  sees.  1985-1967;  also  see  sees.  1988- 
1990:  disobedience,  penalty,  etc..  sees.  1991-1992. 
Oompelllni;  attendance  of  witnesses— sec.  1993  et  seq. 

§  1121.  The  court  must  meet  at  the  time  and  place 
designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination 
thereof.  It  may  aajoum  from  day  to  dav  until  such  trial 
is  ended,  and  may  also  continue  the  trial,  before  its  com- 
mencement, for  any  time  not  exceeding  twenty  days,  for 
good  cause  sho'vnx  by  either  party  upon  affidavit,  at  the 
costs  of  the  party  applying  for  such  continuance. 

Adjonm  from  day  to  day— discontinuance  otherwise,  84  CaL  829, 63ft. 

Before  its  commenoement— 34  Gal.  832. 

§  1122.  The  court  must  be  governed,  in  the  trial  and 
determination  of  such  contested  election,  by  the  rules  of 
law  and  evidence  governing  the  determination  of  ques- 
tions of  law  and  fact,  so  far  as  the  same  may  be  applica- 
ble; and  may  dismiss  the  proceeding  if  the  statement  of 
the  cause  or  causes  of  the  contest  is  insufficient,  or  for 
want  of  prosecution.  After  hearing  the  proofs  and  alle- 
gations of  the  parties,  the  court  must  pronounce  judg- 
ment in  the  premises,  either  confirming  or  annulling  and 
setting  aside  such  election. 

Dismiss  the  proceedings— not  discretionary,  15  Cal.  117. 

Afler  hearing  the  proofs,  etc.— no  default.  Judgment  obtainable  by 
contestant,  34  CaL  635;  burden  on  contestant,  12  Cal.  353. 

§  1123.  If  in  any  such  case  it  appears  that  another  per- 
son than  the  one  returned  has  the  nighest  number  of  legal 
votes,  the  court  must  declare  such  person  elected. 

§  1124.  Bepealed  April  15th,  1880. 

§  1125.  If  the  proceedings  are  dismissed  for  insuffi- 
ciency, or  want  of  prosecution,  or  the  election  is  by  the 
court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  if  the  election  is 
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annulled  and  set  aside,  judgment  for  costs  must  be  ren- 
dered against  the  party  whose  election  was  contested,  in 
favor  ot  the  party  contesting  the  same.  PrimarUu,  each 
party  is  liable  for  the  costs  created  by  himself,  to  the  offi- 
cers and  witnesses  entitled  thereto,  which  may  be  col- 
lected in  the  same  manner  as  similar  costs  are  collected  in 
other  cases.    [In  effect  April  15th,  1880.] 

OoBts— in  special  proceedlnjFS,  sees.  1022,  saM.  4, 1(04 :  generally,  sec 
IQIiletteq. 

§  1126.  Either  party,  aggrieved  by  the  judgment  of  the 
court,  may  appeal  therefrom  to  the  Supreme  Court,  as  in 
other  cases  of  appeal  thereto  from  the  Superior  Court. 
[In  effect  April  15th,  1880.] 
Appeal  in  contested  election  cities— 31  CaL  82, 261. 

Appeals  to  Supreme  Ooort— sec.  968:  appeals  geneial^,  see.  MS 
itteq. 

New  trial— 24  Cal.  449, 457. 

§  1127.  Whenever  an  election  is  annulled  or  set  aside 
by  the  judgment  of  the  Superior  Court,  and  no  apjpeal  has 
been  taken  within  ten  days  thereafter,  the  commission,  if 
any  has  issued,  is  void,  and  the  office  vacant.  [In  effect 
April  15th,  1880.] 


TITLE  in. 

Of  Smmnary  Proceedings. 

Chap.     I.    Confession  of  judgment  without  action. 
n.    Submitting  a  controversv  without  action. 
m.    Discharge  of    persons   imprisoned   on   civil. 

process. 
IV.    Summary  proceedings  for  obtaining  posses- 
sion of  real  property  in  certain  cases. 

[389] 
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CHAPTEB  I. 

CONFESSION  OF  JUDGBflXiNT  WTTHOXTT 

ACTION. 

S  1132.  Judgment  may  be  confessed  for  debt  due  or  contiosent  Ua* 

bility. 
S  1133.  Statement  in  writing  and  form  thereof . 
S  1134.  Filing  statement  and  entering  Judgment. 
§  1135.  How,  in  Justices'  Courts. 

§  1132.  A  judgment  by  confession  may  be  entered 
"Without  action,  either  for  money  due  or  to  become  due, 
or  to  secure  any  person  against  contingent  liability  on  be- 
half of  the  defendant,  or  both,  in  the  manner  prescribed 
by  this  chapter.  Such  judgment  may  be  entered  in  any 
court  having  jurisdiction  for  like  amounts. 

Judgment  by  confession— after  action  commenced,  44  GaL  481: 
statement  for,  sec.  1133  and  note :  attacking  for  fraud,  sec.  1189n. 

Any  court  having  jurisdictioif— 8  GaL  76;  in  Justice's  Court,  sec. 
1135  and  note. 

Statement— signed  by  defendant, 20  Cal.681:  subd.  2,  sublect^natter 
of  indebtedness.  12  Cal.  143;  18  CaL  576;  37  CaL  828:  justly  due,  etc,  28 
Cal.  549;  37  Cal.  328. 

Attacking  for  iraxid— Judgment  fraudulent,  when,  prima  facie, 
where  statement  lacks  statutory  fullness,  6  Cai.  419:  12  c£l  143:  18  CaL 
576;  37  CaL  328:  void  for  obstructing  creditors,  6  Cal.  238:  13  CaL  76:  20 
CaL  681.  Proof,  6  Cal.  422:  12  CaL  143;  19  Cal.  278:  20  Cal.  681;  27  Cai.  228; 
44  Cal.  481.  Creditor's  rights,  attachment  confers,  6  Cal.  876;  18  Cal.  76 : 
direct  proceedings,  6  Cal.  238;  37  CaL  328.  DOttor's  rights,  hretensiee 
permitted,  19  Cal.  278:  impeaching  directly,  5  CaL  513.  Couaterai  tin- 
peachment,  12  Cal.  128. 

§  J.133.  A  Statement  in  writing  must  be  made,  B]|ped 
by  the  defendant,  and  verified  by  his  oath,  to  the  foUow- 
ing  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  speci- 
fied sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 
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§  1134.  The  statement  most  be  filed  with  the  clerk  of 
the  court  in  which  the  judgment  is  to  be  entered,  who 
must  indorse  upon  it,  and  enter  in  the  judgment  book,  a 
judgment  of  such  court  for  the  amount  confessed,  with 
ten  dollars  costs.  The  statement  and  affidavit,  with  the 
jadgment  indorsed  thereupon,  becomes  the  judgment  roU. 

S  1135.  In  a  Justice's  Court,  where  the  court  has  au- 
thority to  enter  the  judgment,  the  statement  may  be  filed 
-with  the  justice,  who  must  thereupon  enter  in  his  docket 
a  judgment  of  his  court  for  the  amount  confessed,  with 
thiee  dollars  costs.  If  a  transcript  of  such  judgment  be 
filed  with  the  county  cl^rk,  a  copy  of  the  statement  must 
be  filed  with  it. 

Aiithoiit7  of  Jostice'B  Court  to  enter-secs.  112,  Bubd.  6, 889;  ana 
seeSCWLTS. 
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CHAPTBE  n. 

SUBMlTTUi  O  A  CONTROVXSR8Y  WITHOUT 

ACTION. 

1 1138.  Ckmtroveny,  how  sabmltted  without  action. 
S  1139.  Judgment  on.  as  In  other  cases,  but  without  costs  prior  to  no- 
nce of  trial.  * 
S  1140.  Judgment  may  be  enforced  or  appealed  flrom  as  in  an  action. 

§  1138.  Parties  to  a  question  in  difference,  which 
miffht  be  the  subject  of  a  civil  action,  mav,  without 
action,  agree  upon  a  case  containing  the  facts  u{K)n 
which  the  controversy  depends,  and  present  a  submission 
of  the  same  to  anv  court  which  would  have  jurisdiction, 
if  an  action  had  oeen  brought;  but  it  must  appear,  by 
affidavit,  that  the  controversy  is  real,  and  the  proceedings 
in  good  faith,  to  determine  the  rights  of  the  parties.  The 
court  must  thereupon  hear  and  determine  the  case,  and 
render  judgment  thereon,  as  if  an  action  were  dex>ending. 

Submitting  agreed  case— 22  CaL72;  30  Cal.2)8;  41  Cal.60.  Affida- 
vit,  stipulation  no  substitute  for,  20  Gal.  679.  Judgment,  basis  of,  SO  Cal. 
72. 

§  1139.  Judgment  must  be  entered  in  the  judgment 
book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission,  and  a 
copy  of  the  judgment,  constitute  the  judgment  roll. 

Entry  of  judgment-Hsec.  664. 

Judgment  roll— s^c.  670. 

§  1140.  The  judgment  may  be  enforced  in  the  same 
manner  as  if  it  had  been  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeal. 

Enforcement  of  judgment— sec.  684. 

Appeals— sec.  936  et  seq. 
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CHAPTER  ni. 

DJ8CBAROE     OF    PBR80NS    IMPRZ80NBD 

ON   CIVIL  PROCESS. 

1143.  PenoDB  eonflned  may  be  dlBcluused* 
lUi.  Notice  of  appUcatioa. 

1145.  Service  of  notice. 

1146.  Ezamination  before  Indge. 

1147.  Interrogatories  may  be  In  writing. 

1148.  Oath  to  be  administered. 

1149.  Order  of  discharge. 

1150.  If  not  disclianrea,  prisoner  may  again  apply,  when. 

1151.  Dtscbarge  flnaL 

1152.  Judgment  remains  in  force. 

1153.  Plaintiff  may  order  discharge  of  the  prisoner,  who  shall  not 
thereafter  be  liable  to  imprisonment  for  the  same  cause  of 

action.  . 
S  1154.  Plaintiff  to  advance  funds  for  support  of  prisoner. 

§  1143.  Any  person  confined  in  jail  on  an  execution 
issued  on  a  juogment  rendered  in  a  civil  action,  must  be 
discharged  therefrom  upon  the  conditions  in  this  chapter 
specifiea. 

§  1144.  Such  person  must  cause  a  notice  in  writing  to 
be  given  to  the  plaintiff,  his  agent,  or  attorney,  that  at  a 
certain  time  and  place  he  will  apply  to  a  judge  of  the 
Superior  Court  of  the  county  in  which  such  person  may 
be  confined,  for  the  purpose  of  obtaining  a  discharge  from 
his  imprisonment,    [^n  effect  April  16th,  1880.] 

NoticeB— sec.  1010  a  seq. 

§  1145.  Such  notice  must  be  served  upon  the  plaint- 
iff, his  agent  or  attorney,  one  day  at  least  before  the  hear- 
ing of  the  application. 

Service  of  notice— sec.  1015. 

§  1146.  At  the  time  and  place  specified  in  the  notice, 
such  person  must  be  taken  before  such  judge,  .who  must 
examine  him  under  oath  concerning  his  estate  and  prop- 
erty and  effects,  and  the  disposal  thereof,  and  his  ability 
to  pay  the  judgment  for  which  he  is  committed;  and  such 
judge  may  also  hear  any  other  legal  and  pertinent  evi- 
dence that  may  be  produced  by  the  debtor  or  the  creditor. 

§  1147.  The  plaintiff  In  the  action  may,  upon  such  ex- 
amination, propose  to  the  prisoner  any  interrogatories 
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pertinent  to  the  inqniiy;  and  they  must,  if  leqoired  by 
nim,  be  proposed  and  answered  in  writing,  and  the  an- 
swer  must  be  signed  and  sworn  to  by  the  prisoner. 

§  1148.  If,  upon  the  examination,  the  judge  is  satisfied 
that  the  prisoner  is  entitled  to  his  discharge,  ne  must  ad- 
minister to  him  the  following  oath,  to  wit:  "I, , 

do  solemnly  swear  that  I  have  not  any  estate,  real  or  per- 
sonal, to  the  amount  oi  fifty  dollars,  except  such  as  is  by 
law  exempted  from  being  taken  in  execution;  and  that  I 
have  not  any  other  estate  now  conveyed  or  concealed,  or 
in  any  way  disposed  of,  with  design  to  secure  the  same 
to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors: 
so  help  me  God." 

Order  of  diicharge— appeal  from,  3S  CaL  898. 

§  1149.  After  administering  the  oath,  the  judge  must 
issue  an  order  that  the  prisoner  be  discharged  from  cus- 
tody, and  the  officer,  upon  the  service  of  su^  order,  must 
discharge  th^  prisoner  forthwith,  if  he  be  imprisoned  for 
no  other  cause. 

§  1150.  If  such  judge  does  not  discharge  the  priaoner, 
he  may  apply  for  ms  cOischarge  at  the  end  of  every  suc- 
ceeding ten  days,  in  the  same  manner  as  above  provided, 
and  the  same  proceedings  must  thereupon  be  had. 

§  1151.  The  prisoner,  after  bein^  so  discharged,  is  for- 
ever exempted  from  arrest  or  imprisonment  for  the  same 
debt,  unless  he  be  convicted  of  having  willfully  sworn 
fadsely  upon  his  examination  before  the  judge,  or  in  tak- 
ing the  oath  before  prescribed. 

§  1152.  The  judgment  against  any  prisoner  who  is  dis- 
charged remains  in  full  force  against  any  estate  which 
mav  then  or  at  any  time  afterward  belong  to  him,  and  the 
plamtifC  may  take  out  a  new  execution  against  the  goods 
and  estate  of  the  prisoner,  in  like  manner  as  if  he  had 
never  been  committed. 

tll53.  The  plaintiff  in  the  action  may  at  any  time 
er  the  prisoner  to  be  discharged,  and  he  is  not  there- 
after liable  to  imprisonment  for  the  same  cause  of  action. 

g  1154.  Whenever  a  person  is  committed  to  jaU  on  an 
execution  issued  on  a  judgment  recovered  in  a  civil 
action,  the  creditor,  his  agent  or  attorney,  must  advance 
to  the  jailer,  on  such  commitment,  sufficient  money  for 
the  support  of  the  prisoner  for  one  week,  and  must  make 
the  like  advance  for  every  successive  week  of  his  impris- 
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onment,  and  in  case  of  failure  to  do  to,  the  jaUer  must 
f  ortbwith  discharge  such  prisoner  from  custody;  and  such 
discharge  has  the  same  effect  as  if  made  by  oider  of  the 
creditor 
Jk/draxioe  to  the  jailer— credit  permissible,  00  Oal.  806. 
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IIM.  rorCIWe  entry  dellaeil, 
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ligi.  nnlawfnl  detainer  oeaued. 

IIBL  Servlcl  ot  notice. 
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g  1159.  Every  person  ia  gnllty  of  a  (orollile  entry  yrbo 
either— 

1.  By  breaking  open  doors,  windows,  or  other  parts  of 
a  hoase,  or  by  any  kind  of  violence  or  clrciuustan6e  of 
terror,  enters  upon  oc  into  any  real  property ;  or, 

2,  Who,  after  entering  peaceably  upon  real  proper^, 
turns  out  by  force,  threats,  or  menacing  conanct,  the 
partjr  in  possession. 

Foroiblo  eDajanAdMtahar— Scope  of  ataiute,Coa^,rrrcoDaCrnctloa 

prool  roqi&a.ioc.'li 

Forslbls  eatiT-reqalBltca,  S3  Cil.  ITS;  2S  Cil'iI7j  »  Cal.  !I(  :  Duties 
DlalnllS,  sec.  liu.  note:  panles  OeteDdiuiC  (em.  IIM  ud  iM>ta,UU: 
lorce  u  element,  aee  iV'-'a. 

SuDorvisiox  1.   Violence,  atc-eeaFozoA  In  entry,  note  <i0v. 
HOH  2.   Porce-ln  entry,  S  CM.  SJ;  2)  CaL  179;  25  C«l,  Mi 
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63;  6  Cal.63;  15  GaL238;  23  CaL 413s  29 CaL 214;  82  CaLSIO;  38CbL603; 
53CaL677. 

Party  in  possession-Hsee  FoasBSSiov,  sec.  1172n. 

ft  1160.  Every  person  is  guilty  of  a  forcible  detainer 
o  either — 

1.  By  force,  or  by  menaces  and  threats  of  violence,  un- 
lAwfallv  holds  ana  keeps  the  possession  of  any  real  prop- 
erty, whether  the  same  was  acquired  peaceably  or  other- 
'wise;  or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  entets  upon  real  proiv 
erty,  and  who,  after  demand  made  for  the  surrender 
tliereof,  for  the  period  of  five  days  refuses  to  surrender 
the  same  to  such  former  occupant.  * 

The  occupant  of  real  property,  within  the  meaning  of 
•  tliis  subdivision,  is  one  who,  within  five  days  preceding 
Bucli  unlawful  entry,  was  in  the  peaceable  and  undis- 
turbed possession  of  such  lands. 

Forcible  detainer— wbat  constitutes,  24  Cal.  317;  29  CaL  577;  45  CaJ. 
597;  50  Cal.  315. 

SLEMENTS  OF  FOBOIBLE  DETAINEB. 

SUBDIVISION  1.  Force— menaces,  tlireats  In  entry  and  coster,  see 
sec.  Ild9n:  in  detainer.  9  CaL  46:  24  Cal.  817;  28  Cal.  527:  29  Cal.  577;  81 
Cal.  122;  38  Cal.  677:  89  Cal.  660.  Acquired  wzoeMj—Immaterial 
whether,  45  CaL  597 ;  53  Cal.  667. 

Subdivision  2.  UnlawftiUy  enters— 9  Cal.  48;  27  CaL  505;  28  Cal. 
187, 532:  29  CaL  220:  88  Cal.  410:  41  CaL  242:  45  Cal.  597, 673;  48  Cal.  361. 
After  demand— 9  Cal.  49;  24  Cal.  817 ;  87  Cal.  154 ;  88  Cal.  <r76.  Occupant, 
posaession  of— see  Fossbsbion,  sec.  1172»;  38  jCaL  410;  41  CaL  630;  51 
Cal.  532, 541. 

S  1161.  A  tenant  of  real  property,  for  a  term  less  than 
lite,  is  guilty  of  unlawful  detainer— 

1.  "When  he  continues  in  possession,  in  person  or  by 
subtenant,  of  the  property,  or  any  jjart  thereof,  after  the 
expiration  of  the  term  for  which  it  is  let  to  Jiim,  without 
the  permission  of  his  landlord,  or  the  successor  in  estate  oj 
his  tandlo7*df  if  any  there  he ;  but  in  case  of  a  tenancy  at 
will,  it  must  first  be  terminated  by  notice,  as  prescribed 
in  the  Civil  Code. 

2.  Where  he  continues  in  possession,  in  person  or  by 
subtenant,  without  permission  of  his  landlord,  or  the  suc- 
cessor in  estate  of  his  landlord,  if  any  there  he,  after  default 
in  the  payment  of  rent,  pursuant  to  the  lease  or  agreement 
under  which  the  property  is  held,  and  three  days'  notice, 
in  writing,  requiring  its  payment,*  iftating  the  amount 
which  is  due,  or  possession  of  the  property,  shall  have 
been  served  upon  him,  and  if  there  be  a  subtenant  in 

Codb  Crv.  Pboo.— 84. 
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actual  occupation  of  the  premises,  also  upon  such  snb- 
tehant.  Such  notice  may  be  served  at  any  time  -within 
one  year  after  the  rent  becomes  due.  In  all  cases  of  ten- 
ancy upon  a^cultoral  lands,  where  the  tenant  has  held 
over  and  retained  possession  for  more  than  sixty  days 
after  the  expiration  of  his  term  without  any  demand  of 
possession  or  notice  to  quit  by  the  landlord,  or  the  tucce^ 
tor  in  estate  of  his  landlord,  if  any  there  he,  he  shall  be 
deemed  to  be  holding  by  permission  of  the  landlord,  or 
the  successor  in  estate  of  his  landlord,  if  any  there  be,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for 
another  full  year,  and  shall  not  be  guilty  of  an  unla'v^al 
detainer  during  said  year,  and  such  holding  over  for  the 
period  aforesaid  shall  be  taken  and  construed  as  a  consent 
on  the  part  of  a  tenant  to  hold  for  another  year. 

3.  Wnen  he  continues  in  possession,  in  person  or  by 
subtenant,  after  a  neglect  or  failure  to  perform  other  con- 
ditions or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  held,  including  any  covenant  not  to 
assign  or  sublet,  than  the  one  for  the  payment  of  rent,  and 
three  days'  notice,  in  writing,  requirmg  the  performance 
of  such  conditions  or  covenants,  or  the  possession  of  the 
property,  shall  have  been  served  upon  nim,  and  if  there 
be  a  subtenant  in  actual  occupation  of  the  premises,  also 
upon  such  subtenant.  Withm  three  days  after  the  ser- 
vice of  the  notice,  the  tenant,  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term, 
or  other  person  interested  in  its  continuance,  may  perform 
the  conditions  or  covenants  of  the  lease,  or  pay  the  stip- 
ulated rent,  as  the  case  may  be,  and  thereby  save  the 
lease  from  forfeiture  ;*  [provided,  if  the  covenants  and  con- 
ditions of  lease,  violated  by  the  lessee,  cannot  afterward 
be  performed,  then  no  notice,  as  last  prescribed  herein, 
need  be  given  to  said  lessee  or  his  subtenant  demanding 
the  performance  of  the  violated  covenant^  or  conditions^ 
the  lease.]  A  tenant  may  take  proceedings,  similar  to 
those  prescribed  in  this  chapter,  to  obtain  possession  of 
the  premises  let  to  an  under-tenant,  in  case  of  his  unlaw- 
ful detention  of  the  premises  underlet  to  him. 

4.  Any  tenant  or  subtenant,   assigning  or  subletting,  or 

*  Two  bills  amending  S 1161,  Senate  bills  442  and  66S.  were  passed  at 
the  twenty^second  session,  both  of  which  were  to  take  effect  imme* 
dlately.  They  were  both  approved  on  the  same  day,  April  1st,  1878. 
We  have  consolidated  the  two  laws,  italicizing  the  words  of  biU  Ko. 
442  not  In  bill  No.  669,  and  incorporating  in  Cbracketsj  the  only  words 
of  bill  No.  665  not  in  No.  412.  Beading  the  section  as  printed,  and 
omitting  words  within  the  brackets,  will  give  the  law  as  enacted  by 
biU No:442.^  Omitting  the  Italics  and  inclncUng  the  brackets  wlU  give 
that  of  bin  No.  865. 
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cammiUing  waste  upon  the  demised  premiseSt  eorUrary  to  the 
covenants  of  his  lease,  thereby  terminates  the  lease,  and  the 
landlord,  or  his  successor  in  estate,  sfiall,  upon  service  of  three 
days*  notice  to  quit,  upon  the  person  or  persons  in  possession, 
be  entitled  to  restitution  of  possession  of  such  demised  prem- 
ises under  the  provisions  of  this  act,  [Approved  April  iBt, 
1878.    In  effect  immediately.] 

UmJlWrUL  DETAINSR. 

Iiandlord  and  tenant,  conventional  relation  of— what  constitntes, 
25  CaL  63:  37  Cal.  fi02:  28  Cal.  224:  successor  in  estate  of  landlord, 
see  28  Cal.  169;  essential  to  action,  21  Cal.  316;  23  CaL  S21;  28  Cal. 
224;  29 CaL 661;  33 Cal. 401;  34  Cal.  265;  36  Gal.  303;  43Cal.299:  cessation 
of.  28  Cal.  224;  33  Cal.  401;  86  CaL  303;  47  Cal.  180;  48  CaL  639:  prevents 
trial  of  title,  see  sec.  1172»:  tenant's  estoppel,  see  under  Dsnorsx, 
sec.  1172». 

SUBDivisioir  1.  Holding  over  —  Generally ,  essential  element,  4 
Cal.  176.  After  expiration  c/  term,  demand  and  notice,  4  Cal.  208;  6 
Cat.  189;  49  Cal.  121:  tenant  at  sufferance,  25  Cal.  31:  38  Cal.  563;  39  Cal. 
565.  Tenancy  at  wilh  notice  terminating.  Civil  Code,  sees.  789-791, 793 ; 
44  Cal.  286;  61  Cal.  181. 

SUBDFVisioir  2.  Non-payment  of  rent— demand,  3  Cal.  273;  16  CaL 
88;  40  Cal.  384:  tender.  41  CaL  360:  forfeiture,  3  CaL  273;  16  CaL  88;  25 
CaL  394;  41  Cal.  432;  60  Cal.  3:  subtenant,  23  Cal.  227. 

SUBDiYisioirs  3  and  4.  Breach  of  other  covenants— form  of  no- 
tice, 92  Cal.  471. 

§  1162.  The  notices  required  by  the  preceding  section 
may  be  served,  either: 

1.  Bv  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
bis  usual  place  of  ^business,  by  leaving  a  copy  with  some 
person  of  suitable *age  and  discretion  at  either  place,  and 
sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  his  place  of  residence;  or, 

3.  Ii  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion  there 
cannot  be  found,  then  by  affixing  a  co^y  in  a  conspicuous 
place  on  the  propertv,  and  also  delivering  a  copy  to  a  per- 
son there  residing,  it  such  person  can  be  found;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  the  place  where  the  property  is  situated.  Service  upon 
a  subtenant  may  be  made  in  the  same  manner.  [In 
effect  July  Ist,  1874.] 

§  1163.  The  Superior  Court  of  the  county  in  which  the 

Sroperty,  or  some  part  of  it,  is  situated,  shall  have  juris- 
iction  of  proceedings  under  this  chapter;  provided,  that 
Justices'  Courts,  within  their  respective  townships,  or 
cities,  or  cities  and  counties,  shall  have  concurrent  juris- 
diction with  the  Superior  Court§  in  cases  of  forcible  entry 
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and  detainer,  when  the  rental  valae  does  not  exceed 
twenty-five  dollars  per  month,  and  when  the  -whole 
amount  of  damages  claimed  does  not  exceed  two  Land- 
red  dollars.    [In  effect  March  9tb,  1880.] 

Superior  Court  of  cotmty— former  juriBdictlon  of  County  Coort, 
held  constitutional,  28  Gal.  118;  30  Gal.  573;  81  Cal.  122;  42  Cal.  324. 

Ooncorrent  jorisdiction  of  Jastices'  Oonrt— sec.  113,  snbd.  1,  and 
notes:  lurisdlctlon  under  former  statute,  before  Code,  2  Gal.  358:  6  CaL 
63, 161, 447;  20  Cal.  282;  23  Cal.  375. 

§  1164.  No  person  other  than  the  tenant  of  the  prem- 
ises, and  subtenant,  if  there  be  one,  in  the  actual  occu- 
pation of  the  premises,  need  be  made  parties  defendant 
m  the  proceeaing,  nor  shall  any  proceeding  abate,  nor 
the  plaintiff  be  nonsuited  for  the  non-joinder  of  any  per- 
sons who  might  have  been  made  parties  defendant;  out 
when  it  appears  that  any  of  the  parties  served  with  proc- 
ess or  appearing  in  the  proceedmg  are  guilty  of  the  of- 
fense charged,  ]udgment  must  be  rendered  against  him. 
In  case  a  married  woman  be  a  tenant  or  a  subtenant,  her 
coverture  shall  constitute  no  defense;  but  in  case  her 
husband  be  not  joined,  or  unless  she  be  doing  business  as 
a  sole  trader,  an  execution  issued  upon  a  personal  judg- 
ment against  her  can  only  be  enforced  against  proper^ 
dn  the  premises  at  the  commencement  of  the  action.  [In 
effect  July  Ist,  1874.] 

Parties  defendant— 19  Gal.  374;  20  Gal.  48;  29  CaL  214:  married 
woman,  20  Cal.  282;  39  CaL  287. 

Parties  plaintiff—and  greneraily,  sec.  1165,  and  note. 

§  1165.  Except  as  provided  in  the  |)receding  section, 
the  provisions  oi  part  two  of  this  Code,  relating  to  parties 
to  civil  actions,  are  applicable  to  this  proceeding. 

Jhurties  plaintiff-5  Cal.  113;  8  Cal.  499;  27  CaL  502;  29  CaL  168;  31  CaL 


»»»,  86  CaL  303:  agents  as,  16  Cal.  107;  20  Cal.  45:  cotenants  as,  3  Cal.  M: 
45  CaL  495:  generally,  see  Possession,  sec.  1172». 

Parties  defendant— sec.  1164,  and  note. 

§  1166.  The  plaintiff,  in  his  complaint,  which  shall  be 
in  writing,  must  set  forth  the  facts  on  which  he  seeks  to 
recover,  and  describe  the  premises  with  reasonable  cer- 
taintv,  and  may  set  forth  therein  any  circumstances  of 
fraud,  force,  or  violence  which  may  have  accompanied 
the  alleged  forcible  entry,  or  forcible  or  unlawful  de- 
tainer, and  claim  damages  therefor.  In  case  the  unlaw- 
ful detainer  charged  be  after  default  in  the  payment  of 
rent,  the  complaint  must  state  the  amount  of  such  rent. 
Upon  filing  the  complaint,  a  summons  must  be  issued 
thereon  as  in  other  cases,  returnable  at  a  day  designated 
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therein,  which  shall  not  be  less  than  three  days  nor  more  1 

than  twelve  days  from  its  date,  except  in  cases  when  the  I 

publication  of  the  sammons  is  necessary,  in  which  case 
the  court,  or  a  judge  or  justice  thereof,  may  order  that  the  i 

summons  be  made  returnable  at  such  time  as  may  be 
deemed  proper,  and  the  summons  shall  specify  the  return 
day  so  fixed.    [In  effect  March  9th,  1880.] 

Oomplaint,  snfflciency  of— 9  Cal.  46;  16  Cal.  107;  23  Cal.  526;  27  Gal. 
375;  28  Cal.  170;  29  Cal.  642.  Uniting  eatues  qf  action f  15  Cal.  315:  28  Cal. 
£27;  81  Cal.  122;  32  Cal.  340:  38  Cal.  410:  40  Cal.  351, 484;  46  Cal.  276.  De- 
scription cif  premises^  4  Cal.  282;  16  Cal.  73;  28  Cal.  170.  ForcCt  see  sec. 
lioe,  sttbd.  2n.  and  1 160,  snbd.  In.  Damages,  sec.  1174 ;  17  Cal.  567 ;  21  Cal. 
06.    Verification,  sec.  1175.    Generally,  see  sec.  426,  and  notes. 

Snxmnona— sec.  1167. 

§  116X  The  summons  must  state  the  parties  to  the 
proceeding,  the  court  in  which  the  same  is  brought,  the 
nature  of  the  action,  in  concise  terms,  and  the  relief 
sought,  and  also  the  return  day,  and  must  notify  the  de- 
fendant to  appear  and  answer  within  the  time  designated, 
or  that  the  relief  sought  will  be  taken  against  him.  The 
summons  must  be  airected  to  the  defendant,  and  be 
served  at  least  two  days  before  the  return  day  designated 
therein,  and  must  be  served  and  returned  in  the  same 
manner  as  summons  in  civil  actions  is  served  and  re- 
turned. Upon  the  return  of  any  summons  issued  undet 
this  chapter,  where  the  same  has  not,  for  any  reason,  been 
served,  or  not  served  in  time,  the  plaintiff  may  have  a' 
new  summons  issued,  the  same  as  if  no  previous  sum- 
mons had  been  issued.    [In  effect  March  9th,  1880.] 

Oontents  of  snmmQfis— If  defective,  how  waived,  41  Cal.  242. 

Service  of  snmmons— herein,  before  Code,  50  Cal.  185:  in  civil 
actions,  sec.  406  et  seq. 

§  1168.  If  the  complaint  presented  establishes,  to  the 
satisfaction  of  the  judge  or  3ustice,  fraud,  force,  or  vio- 
lence, in  the  entry  or  detainer,  and  that  the  possession 
held  is  unlawful,  he  may  make  an  order  for  the  arrest  of 
the  defendant.    [In  effect  March  9th,  1880.] 

Arrest— generally,  sec.  478  et  seq. 

§  1169.  If,  at  the  time  appointed,  the  defendant  do  not 
appear  and  defend,  the  court  must  enter  his  default,  and 
render  judgment  in  favor  of  the  plaintiff,  as  prayed  tor  in 
the  complaint. 

Judgment  by  default— generally,  sec.  585. 

§  1170.  On  or  before  the  day  fixed  for  his  appearance, 
the  defendant  may  appear  and  answer  or  demur. 
Appearance— generally,  sec.  1014,  and  notes. 
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AoKWW^Seope  q^,  sec.  1172:  Warbnrton  v.  Doble,  38  CaL  6UV  mm 
waiver,  ot  defect  in  summons,  41  CaL  242.  In$iMeietU  denial,  28  CaL  171; 
81  Cal.  467;  38  Cal.  619:  objection  too  late.  Spiers  v.  Duane,  Feb.  16th, 
1880, 6  Pac.  G.  L.  J.  10.  VerificaHon,  sec.  1175.  "  Or  demur,**  38  CaL  540. 
Generallif,  sec.  4S7,  and  notes. 

§  1171.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  it  most  be  tried  by  a  jury,  unless  such  jury  be 
waived  as  in  other  cases.  The  iiury  shall  be  formed  in 
the  same  manner  as  other  trial  juries  in  the  Court  in 
which  the  action  is  pending.    [In  effect  March  9th,  1880.] 

Trial  by  jnr7— sees.  600-628:  issue  of  fact,  sec.  500  <<m9..*  waiver,  sec. 
631. 

Justices'  Oonrts— trials  in,  sees.  878-887. 

Formatiozi  of  the  juy-Hsecs.  600-604. 

§  1172.  On  the  trial  of  any  proceedins  for  ai£r  forcible 
entry  or  forcible  detainer,  the  plaintiff  soall  oaly  be  re- 
quired to  show,  in  addition  to  the  forcible  entry  or  forci- 
ble detainer  complained  of,  that  he  was  peaceably  in  the 
actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  de- 
tainer. The  defendant  may  show  in  his  defense,  that  he 
or  Lis  ancestors,  or  those  whose  interest  in  such  premises 
he  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the 
commencement  of  the  proceedings,  and  that  his  interest 
'therein  is  not  then  ended'or  determined;  and  such  show- 
ing is  a  bar  to  the  proceedings. 

Title  not  triabl»-12  CaL  500:  23  CaL  381;  29  Cal.  170;  37  CaL  UA;  40 
CaL  250;  46  Cal.  64 ;  but  see  38  Cal.  619. 

Possession,  by  plaintiff— Sfiomng  qf,  necessary,  6  Gal.  113;  27  Cal. 
502 ;  28  CaL  170.  Extent  of,  tnclosure.  etc.  6  Cal.  63;  15  Cal.  315:  23  CaL 
881, 413 :  32  CaL  340;  36  Cal.  580;  45 Cal. 597.  SaMeient,  16 Cal.  107;  39 Cal. 
24;  41  CaL  630;  Gray  v.  Collins,  42  Cal.  152:  45  Cal. 495, 597;  46CaL601;  00 
CaL  508:  peaceable  character  of,  38  Cal.  6l9;  45  CaL  495.  InsttMc%eni,7li 
Cal.  45:  38  CaL  693:  40  Cal.  351;  46  CaL  270,  641;  50  Cal.  315:  where 
scrambling,  8  CaL  499;  20  Cal.  83:  23  Cal.  526;  28  Cal.  187;  36  Cal.  680:  49 
Cal.  74 ;  but  see  Spiers  o.  Duane,  Feb.  16th,  1880, 5  Pac.  C.  L.  J.  10.  Mpi' 
denee  qf,  23  Cal.  381;  37  Cal.  59;  39  Cal.  660;  52  Cal.  89. 

Force,  eyidenoe  of—to  maintain  forcible  entry  and  detsdner,  36  CaL 
50;  39  CaL  660. 

Defense^-in  answer,  sec.  inOn:  in  evidence,  see  defendant's  sbow- 
Ing:  year's  quiet  possession,  43  Cal.  299:  defendant's  showlmr,2l  CaL 
309;  23  Cal.  381 :  25  Cal.  31 ;  34  Cal.  285 ;  36  Cal.  303, 580;  39  Cal.  29;  45  CaL 
495;  47  Gal.  180;  48  CaL  639;  tenant's  estoppel,  sec.  1962,  subd.  4,  and 
note;  8  Cal.  593;  21  CaL  309;  29  Cal.  168;  40  CaL  246;  43  CaL  299. 

§  1173.  When,  upon  the  trial  of  any  proceeding  under 
this  chapter,  it  appears  from  the  evidence  that  the  defend- 
ant has  been  guilty  of  either  a  forcible  entry  or  a  forcible 
detainer,  ana  other  than  the  offense  charged  in  the  com- 
plaint, the  judge  must  order  that  such  complaint  be  forth- 
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xritin  amended  to  conform  to  such  proofs.  Such  amend- 
xnent  must  be  without  any  imposition  of  terms.  Ko 
continuance  must  be  permitted  upon  account  of  such 
acn^dment,  unless  the  defendant,  by  affidavit  filed» 
shows  to  the  satisfaction  of  the  court  good  cause  there- 
for. 

Amendment— of  complaint  herein*  32  Cal.  340:  38  Cal.  410;  generally, 
Sec.  473n. 

Oontinnance— generally,  sec.  SOU  and  notes. 

§  1174.  If,  upon  the  trial,  the  verdict  of  the  jury,  or, 
if  the  case  be  tried  without  a  jury,  the  finding  of  the  court 
be  in  favor  of  the  plaintiff  and  against  the  defendant, 
judgment  shall  be  entered  for  the  restitution  of  the  prem- 
ises ;  and  if  the  proceeding  be  for  an  unlawful  detainer 
after  neelect  or  failure  to  perform  the  conditions  or  cove- 
nants of  the  lease  or  agreement  under  which  the  proj^erty 
is  held,  or  after  default  in  the  payment  of  rent,  toe  judg- 
ment shall  also  declare  the  forfeiture  of  such  lease  or 
agreem||nt.  The  jury,  or  the  court,  if  the  proceeding  be 
tried  without  a  jury,  shall  also  assess  the  damages  occa- 
sioned to  the  plaintiff  by  any  forcible  entry,  or  by  any 
forcible  or  unlawful  detainer,  alleged  in  the  complaint 
and  proved  on  the  trial,  and  find  the  amount  of  any  rent 
due,  if  the  alleged  unlawful  detainer  be  after  default  in 
the  payment  oi  rent;  and  the  judgment  shall  be  rendered 
against  the  defendant  guilty  oi  the  forcible  entry,  or  forci- 
ble or  unlawful  detainer,  for  three  times  the  amount  of 
the  damages  thus  assessed,  and  of  the  rent  found  due. 
When  the  proceeding  is  for  an  unlawful  detainer  after  de- 
fault in  the  payment  of  the  rent,  and  the  lease  or  agree- 
ment under  which  the  rent  is  payable  has  not  by  its  terms 
expired,  execution  upon  the  judgment  shall  not  be  issued 
until  the  expiration  of  five  days  after  the  entry  of  the 
judgment,  within  which  time  the  tenant,  or  an^  subtenant, 
or  any  mortgagee  of  the  term,  or  other  party  interested  in 
its  continuance,  may  pay  into  court,  for  the  landlord,  the 
amount  found  due  as  rent,  with  interest  thereon,  and  the 
amount  of  the  damages  found  by  the  jury  or  the  court  for 
the  unlawful  detainer,  and  the  costs  of  the  proceeding, 
and  thereupon  the  judgment  shall  be  satisfied  and  the 
tenant  be  restored  to  his  estate;  but  if  payment,  as  here 
provided,  be  not  made  within  the  five  days,  the  judgment 
may  be  enforced  for  its  full  amount,  and  for  the  posses- 
sion of  the  premises.  In  all  other  cases  the  judgment  may 
be  enforced  immediately.    [In  effect  July  1st,  1874.] 

Verdict  of  the  jnry— what  it  decides,  10  CaL  211 ;  36  CaL  580. 

Judgment— scope  of,  6  Cal.  148. 
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Bestitation  of  the  premiBes— enforcemfint  of  wrl^  etc.,  sec.  68te;  C 
Cftl.  148;  10  Cal.  211 ;  19  CaL  374;  33  CaL  402;  39  CaL  287;  46  Cal.  270, S». 

Forfeiture— relief  from,  sec.  1179. 

Bamaigeu-Extent  qf.  17  Cal.  566;  28  Cal.  527;  31  Cal.  467;  33  04-  Ml; 
38  Cal.  620.  Rent  due,  amount  of,  20  Cal.  282;  21  Cal.  55;  27  Cal.  fffi:  40 
Cal.  246.  Trebling,  sec.  735;  4  Cal.  412;  6  Cal.  63, 161;  15  Cal.  149;  23  Cal. 
375;  25  CaL  262;  33  CaL  401. 

§  1175.  The  complaint  and  answer  most  be  verified. 
Verifioation  of  pleadings— eec.  446  and  notes. 

§  1176.  An  appeal  taken  by  the  defendant  shall  not 
stay  proceedings  upon  the  judgment,  unless  the  judge  or 
justice  before  whom  the  same  was  rendered  bo  directs. 

[In  effect  March  9th,  1880.1 

• 

§  1177.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two,  of  this  Code,  are  applicabie  to, 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

Appeal  as  stay— generally^  sees.  846, 949,  and  notes. 

§  1178.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  in  so  far  as  they.are 
inconsistent  with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1179.  The  court  may  relieve  a  tenant  against  a  for- 
feiture of  a  lease,  and  restore  him  to  his  former  estate,  in 
case  of  hardship,  where  application  for  such  relief  is 
made  within  thirty  days  after  the  forfeiture  is  declared 
by  the  judgment  of  the  court,  as  provided  in  section  one 
thousand  one  hundred  and  seventy-four.  The  application 
may  be  made  by  a  tenant  or  subtenant,  or  a  mortgagee  of 
the  term,  or  any  person  interested  in  the  continuance  of 
the  term.  It  must  be  made  upon  petition,  setting  forth 
the  facts  upon  which  the  relief  is  sought,  and  be  verified 
bv  the  applicant.  Notice  of  the  application,  with  a  copy 
of  the  petition,  must  be  served  on  the  plaintiff  in  tne 
judgment,  who  may  appear  and  contest  the  application. 
In  no  case  shall  the  application  be  granted  except  on  con- 
dition that  full'  payment  of  rent  due,  or  full  performance 
of  conditions  or  covenants  stipulated,  so  far  as  the  same 
is  practicable,  be  made.    [In  effect  March  9th,  1880.] 


TITLE  IV. 

Of  the  Enforcement  of  Idens. 

Chap.     I.    Liens  in  general. 

n.    liens  of  mechanics  and  others  upon  real 
property, 
m.    Certain  liens  for  salaries  and  wages. 

[406] 
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CHAPTER  I. 
UJBNB  IN  GSNERAL. 

S  1180.  Definition  of  lien. 

§  1180.  A  lien  is  a  charge  imposed  upon  specific  prop- 
erty, by  which  it  is  made  security  for  the  pertormance  of 
an  act. 

Lion,  doflnition  of— CiTil  Code,  sec.  2872. 

Riofltf  of  liens— Civil  Code,  sec.  2897. 

CHAPTER  n. 

UBNS   OF  MECHANICS   AND   OTHERS 
UPON  REAL  FROPERT7. 

lias.  What  laborers,  contractors,  etc.,  may  have  liens  xipon.^ 

1184.  Liens  for  grading  and  liUinff  lots  and  streets. 

1185.  What  interest  in  the  land  subject  to  the  lien. 

1186.  Effect  of  liens. 

1187.  Claim  of  lien  to  be  filed  in  recorder's  office. 

1188.  Lien  upon  two  or  more  pieces  of  property.  Amount  due  from 
eacn  to  be  designated. 

1189.  Claim  to  be  recorded.   Fees  of  recorder. 

1190.  Time  of  continuance  of  lien. 

1191.  Service  of  summons  by  publication. 

1192.  Subcontractors,  who  are,  and  when  paid  out  of  proceeds  of 
sale. 

!  I  1193.  Costs. 

1 1194.  Court  to  declare  rank  of  liens. 
1196.  Execution  for  deficit. 

1196.  Actions  for  separate  liens  may  be  joined,  when  and  how. 

1197.  Lien  does  not  impair  right  to  proceed  for  recovery  of  the  debt. 

1198.  Bules  of  practice. 

1199.  New  trials  and  appeals. 

§  1183.  Mechanics,  material-men,  artisans,  architects, 
and  laborers  of  every  class  performing  labor  upon  or  fur- 
nishing material  to  be  used  in  the  construction,  alteration, 
or  repair  of  any  mining  claim,  building,  wharf,  bridge, 
ditch,  flume,  aqueduct,  tunnel,  fence,  machibery,  railroad, 
wagon  road,  or  other  structure,  shall  have  a  lien  upon  the 
property  upon  which  they  have  bestowed  labor  or  fur- 
nished material  for  the  value  of  such  labor  done  and  ma- 
terial furnished.  This  lien  shall  not  be  affected  by  the 
fact  that  no  money  is  due,  or  to  become  due,  on  any  con- 
tract made  by  the  owner  with  any  other  party.  [In  effect 
April  16th,  1880.] 
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Affechaniof '  lien  Uw— consiltatioiial  provision  for*  see  Const  CaL 
art.  20»8ec.  15:  preTlously  held  constitational,  43  Cal.  515;  48  Cal.  175, 
478:  previously,  statute  strictly  construed,  1  Cal.  183;  2  Cal.  90:  5  Cal. 
240 ;  16  Cal.  127 ;  29  Cal.  288,  and  see  OsiamrAi.  Coktbaot,  sec.  1193». 

Btechanics'  lien— nature  of,  7  Cal.  888 :  amount  of,  before  smdt.  1881^ 
27  Cal.  588;  29  Cal.  283;  36  Cal.  298,  and  see  OsiailTAL  COVTBAOT,  sec 
1198». 

Persons  entitled  to  lien  on  propertt—parties  performing  labor, 
sec.  1184;  40  Cal.  185:  parties  furnishing  material,  2  CaL  90,  488:  3  CaL 
64;  5Cia.240:  23  CaL  206;  48  CaL  175:  genend]y,2  CaL  489;  6  CfaL  496, 
and  see  sec.  1194. 

A11aration*>or  repair,  21  CaL  80;  49  CaL  109. 

Agent  of  owner— constructive,  before  amdt.  1880, 49  CaL  187;  Hoop* 
er  v.  flood,  Feb.  28th,  1880, 5  Fac.  C.  L.  J.  80. 

liien  not  affected— though  nothing  due  on  original  contract,  amdt. 
1880;  previous  held  otherwise,  see  OBionrAL  COKTBA0T,sec.  119to. 

§  1184.  Any  person  who,  at  the  request  of  the  owner 
of  any  lot  in  an^  incorporated  city  or  town,  grades,  fills 
in  or  otherwise  improves  the  same,  or  the  street  in  front 
of  or  adjoining  the  same,  has  a  lien  upon  such  lot  for  his 
work  done  ana  materials  furnished. 

§  1185.  The  land  upon  which  any  building,  improve- 
ment, or  structure  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as  may  be 
required  for  the  convenient  use  and  occupation  thereof,  to 
be  determined  by  the  court  on  rendering  judgment,  is 
also  subject  to  the  lien,  if  at  the  commencement  of  the 
work,  or  of  the  furnishing  of  the  materials  for  the  same, 
the  land  belonged  to  the  person  who  caused  said  building, 
improvement,  or  structure  to  be  constructed,  altered  or 
repaired;  but  if  such  person  owned  less  than  a  fee  simple 
estate  in  such  land,  then  only  his  interest  therein  is  sub- 
ject to  such  lien.    [In  effect  July  1st,  1874.] 

Oonvenient  space— 23  Cal.  208:  determined  by  the  court,  Green  v. 
Chandler,  April  22nd,  1880, 5  Pac.  C.  L.  J.  887. 

Less  than  a  fee— 49  CaL  386. 

§  1186.  The  liens  provided  for  in  this  chapter  are  pre- 
ferred to  any  lien,  mortgage,  or  other  incumbrance  which 
mav  have  attached  subsequent  to  tiie  time  when  the 
building,  improvement,  or  structure  was  commenced, 
work  done,  or  materials  were  commenced  to  be  furnished: 
also,  to  any  lien,  mortgage,  or  other  incumbrance  ot 
wliich  the  lien-holder  had  no  notice,  and  which  was  unre- 
corded at  the  time  the  building,  improvement,  or  struct- 
ure was  commenced,  work  done,  or  the  materials  were 
commenced  to  be  furnished. 

Subsequent  incumbrance— 4  CaL  283';  6  CaL  402;  7  CaL  576;  9  CaL 
119;  10  CaL  647;  13  Cal.  54;  ^4  CaL  247;  18  CaL  370:  89  Cal.  116. 
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OommenoeiiMitt  of  work,  eto.— 7  GaL  898*  575;  13  Cai.  54;  2S  CaL206, 
S22;  44  CaL  519. 

§  1187.  Every  oiiginal  contractor,  within  sixty  days 
after  the  completion  of  his  contract,  and  every  person, 
save  the  original  contractor,  claiming  the  benefit  of  this 
chapter,  mnst,  within  t];iirty  days  after  the  completion  of 
any  building,  improvement,  or  stracture,  or  after  the 
completion  gl  the  alteration  or  repair  thereof,  or  the  per- 
formance of  any  labor  in  a  mining  claim,  file  for  record 
with  the  county  recorder  of  the  county  in  which  such 
proi>erty,  or  some  part  thereof,  is  situated,  a  claim  con- 
taining a  statement  of  his  demand,  after  deducting  all 
just  credits  and  ofEsets,  with  the  name  of  the  owner  or 
reputed  owner,  if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom  he  famished 
the  materials,  with  a  statement  of  the  terms,  time  ^ven, 
and  conditions  of  his  contract,  and  also  a  description  of 
the  property  to  be  charged  with  the  lien,  sufficient  for 
identification,  which  claim  must  be  verified  by  the  oath 
of  himself,  or  of  some  other  person,  ptn  effect  May  29th, 
1874.] 

Strict  oonstmctloii— 29  Cal.  283:  45  Cal.2e2;  46  CaL6a7;  Hoopers. 
Flood,  Feb.  28th,  1880, 5  Pac.  C.  L.  J.  30.   . 

Filling  olaim  for  record— 1  Cal.  183:  not  saccessive  liens,  44  CaL  18. 

Contents  of  claim— Statement  of  d^montf, too  much,  44  CaL  519:  on 
several  structures,  sec.  1188:  Items  mmecessaiy,  11  Cal.  41;  16  Cal.  140; 
17  Cal.  128;  29  Cal.  283.  Credits  <md  qffsetSj  29  Cal.  283;  39  CaL  116. 
Name  of  owner,  etc.,  43  Cal.  615;  49  Cal.  836;  Hooper  i^.  Flood,  Feb.  28th, 
1880, 5  Pac.  C.  L.  J.  30.  Name  of  employer,  etc.,  23  CaL  206;  45  Cal.  262 ; 
46  Cal.  637;  49  Cal.  336.  Terms  of  contract,  etc.,  Hooper  v.  Flood,  Feb. 
28th,  1880, 5  Pac.  C.  L.  J.  30.  Description  of  tJte property,  2  Cal.  60 ;  8  CaL 
844;  15  CaU  507;  23  Cal.  208. 

Verification  of  olaim— sec.  446;  43  Cal.  615. 

§  1188.  In  every  case  in  which  one  dalm  is  filed 
against  two  or  more  buildings,  mining  claims,  or  other  im- 
provements owned  by  the  same  person,  the  person  filing 
such  claim  must,  at  the  same  time,  designate  the  amount 
due  to  him  on  each  of  such  buildings,  mining  claims,  or 
other  improvements,  otherwise  the  Uen  of  .such  claim  is 
postponed  to  other  liens.  The  lien  of  such  claimant  does 
not  extend  beyond  the  amount  designated,  as  against 
other  creditors  having  liens  by  judgment,  mortgage,  or 
otherwise,  upon  either  of  such  buildings  or  other  improve- 
ments, or  upon  the  land  upon  which  the  same  are  situated. 

Decree— 23  Cai.  206. 

§  1189.  The  recorder  must  record  the  claim  in  a  book 
kept  by  him  for  that  purpose,  which  record  must  be  in- 
dexed as  deeds  and  other  conveyances  are  required  by 
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iBTvr  to  be  indexed,  and  for  which  he  may  reoeive  the  same 
fees  as  ase  allowed  by  law  for  reoordisg  deeds  and  other 
instruments. 

§  U90.  Ko  lien  provided  for  in  this  chapter  binds  any 
'building,  mining  claim,  improvement,  or  structure,  for  a 
loneer  period  tnan  ninety  days  after  the  same  has  been 
filea,  unless  proceedings  be  commenced  in  a  proper  court 
-within  that  time  to  enforce  the  same;  or,  if  a  credit  be 
given,  then  ninety  days  after  the  expiration  of  such, 
credit;  but  no  lien  continues  in  force  for  a  longer  time 
than  two  years  from  the  time  the  work  is  competed,  by 
any  agreement  to  give  credit. 

mnetjr  days-lO  CaL  874. 

Oonrt  proceediags  oommono«d<— ^peiBonal  action,  sec.  1197:  parties 
10  Cal.  547 ;  45  CaL  26&:  Intervention,  sec.  387 ;  14  GaL  127, 165. 

§  1191.  If  service  of  summons  be  made  by  publication, 
the  time  of  publication,  where  the  defendant  resides  out 
of  or  is  absent  from  the  State,  or  for  any  other  cause  can- 
not be  served  personally,  need  be  but  once  a  week  for 
four  successive  weeks. 

Service  of  stunmons  by  jmblioation— sees.  412, 413. . 

g  1192.  Every  building  or  other  improvement  men- 
tioned in  section  one  thousand  one  hundred  and  eighty- 
three  of  this  Code,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner,  or  the  person  having  or  claiming 
any  interest  therein,  shall  be  held  to  have  been  constructed 
at  the  instance  of  such  owner  or  person  having  or  claiming 
any  interest  therein,  and  the  interest  owned  or  claimed 
ahall  be  subject  to  any  lien  filed  in  accordance  with  the  pro- 
visions of  this  chapter,  unless  such  owner  or  person  having 
or  claiming  an  interest  therein  shall,  withm  three  days 
after  he  sball  have  obtained  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction, 
alteration,  or  repair,  ^ve  notice  that  he  will  not  be  re- 
sponsible for  the  same,  b^  posting  a  notice  in  writing  to 
the  effect,  in  some  conspicuous  place  upon  said  lana,  or 
xipon  the  buildhig  or  other  improvement  situated  thereon. 
[:qi  effect  May  29th,  1874.] 

Oonstmction  of  section— 41  Gal.  583^  49  Gal.  336;  51  Gal.  423. 

OottstnictiTe,  inttanoe  d  owner-41  Gal.  583;  49  Gal.  109. 

§  1193.  The  contractor  shall  be  entitled  to  recover 
upon  a  lien  filed  by  him  only  sUch  amount  as  may  be  due 
to  him  according  to  the  terms  of  his  contract,  after  de- 
ducting all  claims  of  other  parties  for  work  done  and 
materials  furnished,  as  aforesaid;  and  in  all  cases  where 

Gods  Grv.  Pboo.- 
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a  lien  shall  be  fQed,  under  this  chapter,  for  work  done  ot 
materials .  furnished  to  any  contractor,  he  shall  defend 
any  action  brought  thereupon  at  his  own  expense;  and 
during  the  pendency  of  sucn  action,  the  owner  may  with- 
hold i^om  the  contjjictor  the  amount  of  money  for  which 
lien  is  filed;  and  in  case  of  judgment  against  the  ownei 
or  his  property,  upon  the  lien,  the  said  owner  shall  be  en- 
titled to  deduct  from  any  amount  due  or  to  become  due 
by  him  to  the  contractor,  the  amount  of  such  judgment 
.  and  costs,  and  if  the  amount  of  such  judgment  ana  costs 
shall  exceed  the  amount  due  by  him  to  the  contractor,  or 
if  the  owner  shall  have  settled  with  the  contractor  in  full, 
he  shall  be  entitled  to  recover  back  from  the  conti^actor 
any  amount  so  paid  by  him,  the  said  owner,  in  excess  of 
the  contract  price,  and  for  which  the  contractor  was  orig- 
inally the  party  liable.    [In  effect  May  29th,  1874.] 

Oiiginal  oaBtmet^B^ore  amdt»  1880:  controlB  liens  of  contncton' 
employees,  22  Gal.  fi66:  27Cal.688;  88Cal.  2S3;  38C»L  S56:  and  balance 
due  on,  limits  their  Uens.  16  Cal.  127 ;  31  Cal.  238;  49  CaL  186;  61  CaL  428; 
Dingley  v.  Greene,  Harcn  Ifith,  1880,5  Pac.  C.  L.  J.  149:  where  abandon- 
ment by  contractor,  31  Cal.  238;  36 Gal;  298;  88 CaL 356;  48 Gal. 478:  own- 
er's defenses,  29  Cal.  283:  48, CaL  478:  release  of  contractors'  surety,  49 
Gal.  181 :  under  omdt,  1880,  see  sec.  1188. 

§  1194.  In  every  case  in  which  different  liens  are  as- 
serted aeainst  any  property,  the  court  in  the  judgment 
must  declare  the  raxik  ot  eacn  lien  or  class  of  liens,  which 
shall  be  in  the  following  order,  viz :  1st.  All  persons  other 
than  the  original  contractors  and  subcontractors;  2nd. 
The  subcontractors;  3rd.  The  original  contractors.  And 
the  proceeds  of  the  sale  of  the  property  must  be  applied 
to  each  lien  or  class  of  liens  in  the  order  of  its  rank;  and 
whenever,  on  the  sale  of  the  property  subject  to  the  lien, 
there  is  a  deficiency  of  proceeds,  judgment  may  be  dock- 
eted for  the  deficiencv  in  like  manner  and  with  like  effect 
as  in  actions  for  the  foreclosure  of  mortgages.  [In  effect 
May  29th,  1874.] 

Preference— from  priority,  18  GaL  370. 

Glasses  of  liens— (TeiMral/y,  6  Gal.  M.  Coniraetor,  7  GaL  575;  87  GaL 
588.  JSfubeontractor,  7  GaL  858;  16  GaL  126;  29  CaL  2885  36  G4L  «».  Mate- 
rial4iian,  see  contractor,  subcontractor,  and3  GaL  64:  5  GaL  240;  16  GaL 
126:  21  Gal.  80;  23  CaL  208:  29  CaL  288;  81  GaL  238;  38  CaL 487;  44  c£l.  519. 
Laborers,  27  CfaL  688;  33  GaL  497. 

Judgment  for  deficiency— 44  GaL  600;  49  GaL  386:  as  in  foredosore 
of  mortgages,  sec.  726n. 

^  1195.  Any  number  of  persons  claiming  liens  may 
join  in  the  same  action,  and  when  separate  actions  are 
commenced,  the  court  may  consolidate  them.  The  court 
may  also  allow  as  part  of  the  costs,  the  moneys  paid  for 
filing  and  recording  the  lien,  and  reasonable  attorney's 
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fee  in  the  District  and  Supreme  Courts.    [In  effect  May 
29th,  1874.] 

Join  in  the  wune  action— 33  Cal.  497. 

OonaoUdation  of  actions— generally,  sec.  1048. 

District  Oonrts— see  soperseded  courts,  sec.  76n. 

§  1196.  Whenever  materials  shall  have  heen  furnished 
for  use  in  the  construction,  alteratioii,  or  repair,  of  any 
building  or  other  improvement,  such  materials  shall  not 
be  subject  to  attachment,  execution,  or  other  legal  proc- 
ess, to  enforce  any  debt  due  by  the  purchaser  of  such 
materials,  except  a  debt  due  for  the  purchase-money 
thereof,  so  long  as  in  good  faith  the  same  are  about  to  be 
applied  to  the  construction,  alteration,  or  repair  of  such 
building,  mining  claim,  or  other  improvement.  [In  effect 
May  29th,  1874.] 

§  1197.  Nothing  contained  in  this  chapter  shall  be  con- 
strued to  impair  or  affect  the  right  of  any  person  to  whom 
any  debt  may  be  due  for  work  done  or  materials  furnished 
to  maintain  a  personal  action  to  recover  such  debt  against 
the  person  liable  therefor.    [In  effect  July  1st,  1874. J 

Personal  action— attachment  In,  cumulative  remedy,  16  Cal.  140. 

§  1198.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two  of  this  Code  are  applicable  to 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

§  1199.  The  provisions  of  part  two  of  this  Code  relative 
to  new  trials  and  appeals,  except  in  so  far  as  they  are  in- 
consistent with  the  provisions  of  this  chapter,  apply  to 
the  prooeedings  mentioned  in  this  chapter. 
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CHAPTEB  in. 

GERTAnr  LIENS   FOR    BALARIB8    AND 

WAGBB. 

S 1904.  Certain  penons  preferred  creditors  when  aisignment  of  prop* 

erty  IS  made. 
S  1205.  Same,  against  estates. 
S 1206.  Same,  ta  cases  of  execntion  or  attachment. 

§  1204*  In  all  assignments  of  property,  made  by  any 
person  to  trustees  or  assignees,  on  account  of  the  inabil- 
ity of  the  person,  at  the  time  of  the  assignment,  to  pay 
his  debts,  or  in  proceedings  in  insolvency,  the  inrages  of 
the  miners,  mechanics,  salesmen,  servants,  clerks,  or 
laborers  employed  bv  such  person,  to  the  amount  of  one 
hundred  dollars  each,  and  for  services  rendered  within 
sixty  days  previously,  are  preferred  claims,  and  must  be 
paid  by  sucli  trustees  or  assignees  before  any  other  cred- 
it6r  or  creditors  of  the  assignor.   [In  effect  July  Ist,  1874.] 

Aaaignmenta  for  benefit  of  crediton— Civil  Code,  sees.  S449,  S473. 

Firoceedtngs  in  insolTency— seesec.  1822. 

§  1205.  In  case  of  the  death  of  any  employer,  the 
wages  of  each  miner,  mechanic,  salesman,  derk,  servant, 
and  laborer,  for  services  rendered  within  the  sixty  dasrs 
next  preceding  the  death  of  the  employer,  not  exceeding' 
one  hundred  dollars,  rank  in  priority  next  after  the 
funeral  expenses,  expenses  of  the  last  sickness,  the 
charges  and  expenses  of  administering  upon  the  estate, 
and  the  allowance  to  the  widow  and  imant  children,  and 
must  be  paid  before  other  claims  against  the  estate  of  the 
deceased  person.    [In  effect  July  1st,  1874.] 

Estate  of  deceased  persons— payment  of  debts,  generally,  sec.  1641 
etseq. 

§  1206.  In  cases  of  executions,  attachments,  and  writs 
of  a  similar  nature,  issued  against  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  salesmen, 
servants,  clerks,  and  laborers,  who  have  claims  against 
the  defendant  for  labor  done,  may  give  notice  of  their 
claims,  and  the  amount  thereof,  sworn  to  by  the  person 
making  the  claim,  to  the  creditor  and  the  officer  execut- 
ing either  of  such  writs,  at  any  time  before  the  actual  sale 
of  property  levied  on;  and,  unless  such  claim  is  disputed 
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"by  the  debtor  or  a  creditor,  suoh  officer  most  pay  to  such 
peiBon,  out  of  the  proceeds  of  the  sale,  the  amount  each 
IS  entitled  to  receive  for  services  rendered  within  the  sixty 
days  next  preceding  the  levy  of  the  writ,  not  exceeding 
one  hundred  dollars.  If  any  or  all  of  the  claims  so  pre- 
sented, and  claiming  preference  under  this  section,  are 
disputed  by  either  the  debtor  or  a  creditor,  the  person 

S resenting  the  same  must  commence  an  action  within  ten 
ays  for  the  recovery  thereof,  and  must  prosecute  his 
action  with  due  diligence,  or  be  forever  barred  from  any 
claim  of  priority  of  payment  thereof;  and  the  officer  shall 
retain  possession  of  so  much  of  the  proceeds  of  the  sale 
as  may  be  necessary  to  satisfy  such  claim  until  the  de- 
termination of  such  action;  and  in  case  judgment  be  had 
for  the  claim,  or  any  part  thereof,  carrying  costs,  the  costs 
taxable  therein  shall  likewise  be  a  preferred  claim,  with 
the  same  rank  as  the  original  claim.  [In  effect  July  1st, 
1874.] 

IlaBsontioa~flec.68lf»:  attadunent,  sees.  587-MO. 

Aottott  to  «ifMrc«  littt— In  Jnsdees'  Court,  see.  Ill,  nM.  2. 
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TITLE  V. 
OF  CONTEMPTB. 

ilSOO.  What  acts  or  omissions  are  contempts.  _^ 

1210.  Re-entry  on  property  ftfter  eviction,  when  a  oontempt. 
1211.  A  contempt  committed  In  the  presence  of  the  court  may  he 
punished  summarily.   When  not  so  committed,  an  affidavit 
or  statement  shall  be  made. 

il212.  A  warrant  of  attachment  may  issue  or  a  notice  to  Aow  eaxtse. 
1213.  Bail  may  he  given  by  a  person  arrested  under  such  warxaat. 
1214.  SheriiZ  must,  upon  executing  thQ  vrarrant,  arrest  and  detain 
the  person  untU  discharged. 
'  I  1216.  Bail  bond,  form  and  conditions  of. 
!  1216.  Officer  must  return  warrant  and  undertaking,  if  any. 
1 ,  1217.  Hearing. 

'  1218.  Ju<!Urment  and  penalty,  if  guOty. 
,  1219.  If  the  contempt  is  the  omission  to  perform  any  act,  the  pecson 

may  be  imprisoned  until  performance. 
$  1220.  If  a  party  fail  to  appear,  proceedings. 
S  1221.  Illness  sufficient  cause  for  non-appearance  of  partrarreefeed. 

Confinement  under  arrests  for  contempt. 
S  1222.  Judgment  and  orders  in  such  cases  flnaL 

§  1209.  The  following  acts  or  omissions,  in  respect  to 
a  court  of  justice,  or  proceedings  therein,  are  contempts 
of  the  authority  of  the  court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
toward  the  judge  while  liolding  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  vio- 
lation of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  cor- 
oner, or  other  person  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding; 

6.  Disobedience  of  any  lawful  judgment,  order,  or  proc- 
ess of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
court,  and  acting  as  such  without  authority; 

7.  Rescuing  any  person  or  property,  in  the  eostody 
of  an  officer  by  virtue  of  an  ordier  or  process  of  sach 
court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action 
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^wMle  going  to,  remaining  at,  or  returning  from,  the  court 
"wbere  the  action  is  on  the  calendar  for  trial ;    . 

9.  Any  other  unlawful  interference  with  the  process  or 
proceedings  of  a  court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversmg  wim  a 
party  to  an  action  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate,  or 
officer,  of  -the  lawful  .judgment,  order  or  process  oi  a 
superior  court,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  Inferior 
tribunal,  magistrate,  or  officer.  Disobedience  of  the  law- 
ful orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer. 

Contempt-Hstatute  restrlctlTe,  43  Cal.  412:  44  Gal.  475:  powers  of 
courts,  sees.  128, 177, 178 :  in  Justices'  Courts,  sees.  906-910. 

BuBDTVisiOTX  8.   Misbehavior  of  attorney— sec.  287  et  »eq. 
SUBDFTisiOK  6.    Disobedience  of  lawful  judgment  or  order- 
jurisdiction  as  test,  5  Cal.  494;  6CaL316i  18  Cal.  60;  27  Cal.  152;  86  Cal. 


ejected  person  resuming  possession,  sec.  1210. 
SiTBDivisioir  10.  Reftisal  of  witness  to  answer— 7  Cal.  175, 181. 
SUBnrTisioier  11.  Juror's  non-attendance— sec.  238. 

§  1210.  Every  person  dispossessed  or  ejected  from,  or 
out  of,  any  real  property,  b^  the  judgment  or  process  of 
any  court  of  competent  jurisdiction,  and  who,  not  having 
right  so  to  do,  re-enters  into  or  upon,  or  takes  possession 
of,  any  such  real  property,  or  induces  or  procures  any  per- 
son not  having  a  right  so  to  do,  or  s^ds  or  abets  him 
therein,  is  guiUy  of  a  contempt  of  the  court  by  which 
such  judgment  was  rendered,  or  from  which  such  process 
issued,  upon  a  conviction  for  such  contempt,  the  court 
or  justice  of  the  peace  must  immediately  issue  an  alias 
process,  directed  to  the  proper  officer,  and  requiring  him 
to  restore  the  party  entitled  to  the  possession  oi  such 
property,  under  the  original  judgment  or  process,  to  such 
possession. 

Be*entry  after  dispossession— double  purpose  of  section,  29  CaL 
632;  person  accused,  42  Cal.  412:  subsequently  acquired  title,  33  Cal. 
448:^CaL506. 


iS  1211-15  oosTEMFra.  436 

§  1211.  When  a  contempt  is  committed  Ui  the  imme- 
diate view  and  presence  of  the  court,  or  judge  at  cham- 
bers, it  may  he  panished  summarily;  ten  which  an  order 
mnst  be  made,  reciting  the  facts  as  occurring  in  such  im- 
mediate view  and  presence,  adjudging  that  the  penon 
proceeded  against  is  thereby  guilty  of  a  contempt,  and 
that  he  be  punished  as  therein  prescribed.  When  the  con- 
tempt is  not  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge,  of  the  facts  constitut- 
ing the  contempt,  or  a  statement  of  the  facts  by  the  ref- 
erees or  arbitrators,  or  other  judicial  oflicer. 

Contempt  before  court— Becital  of  facts  In  order,  1  CaL  U2, 187;  6 
Cal.81& 

Oontenpt  away  from  cooxt— afflilaTtt,  |2  CaL  412 :  attachment,  sec. 
UUetseq. 

i  1212.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  war- 
rant of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted;  and  no  warrant  of  commit- 
ment can  be  issued  without  such  previous  attaehment  to 
answer,  or  such  notice  or  order  to  show  cause. 

§  1219.  Whenever  a  warrant  of  attachment  is  issued, 
pursuant  to  this  title,  the  court  or  judge  must  direct,  by 
an  indorsement  on  such  warrant,  that  the  person  charged 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
si>ecified  in  such  indorsement. 

§  1214.  Upon  executing  the  warrant  of  attachment, 
the  sheriff  must  keep  the  person  in  custody,  bring  him 
before  the  court  or  judge,  and  detain  him  until  an  order 
be  made  in  the  mremises,  unless  the  person  arrested  entitle 
himself  to  be  discharged,  as  provided  in  the  next  section. 

§  1215.  When  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachment,  or  in- 
dorsed thereon,  he  must  be  discharged  from  the  arrest,  up- 
on executing  and  delivering  to  the  officer,  at  any  time  be- 
fore the  return  day  of  the  warrant,  a  written  undertaking, 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and 
abide  the  order  of  the  court  or  judge  thereupon;  or  they 
will  pay,  as  may  be  directed,  the  sum  specilied  in  the  war- 
rant. 

Undertakings— generally,  sec.  941n. 
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§  1216.  The  officer  must  return  the  warrant  of  arrest 
and  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein. 

§  1217.  When  the  person  arrested  has  been  brought 
up  or  api>eared,  the  court  or  judge  must  proceed  to  investi- 
gate the  charge,  and  must  hear  any  answer  which  the  per- 
son arrested  may  msike  to  the  same,  and  may  examine 
witnesses  for  or  against  him,  for  which  an  aajoumment 
may  be  had  from  time  to  time,  if  necessary. 

§  1218.  Upon  the  answer  and  evidence  taken,  the 
court  or  judge  must  determine  whether  the  person  pro- 
ceeded against  is  guilty  of  the  contempt  charged,  and  if  it 
be  adjudged  that  he  is  guilty  of  the  contempt,  a  fine  may 
be  imposed  on  him  not  exceeding  five  hundred  dollars, 
or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 

§  1219.  When  the  contempt  consists  in  the  omission  to 
perform  an  act  which  is  yet  in  the  power  of  the  person  to  • 
perform,  he  may  be  imprisoned  until  he  have  performed 
it,  and  in  that  case  the  act  must  be  specified  in  the  war- 
rant of  commitmeUt. 

Application  to  Jastioes'  Oonrts— 47  Cal.  131. 

Imprisonment  until  performance  of  act— 7  Cal.  175. 

Act  must  be  specified— 7  Cal.  181. 

§  1220.  When  the  warrant  of  arrest  has  been  returned 
served,  if  the  person  arrested  do  not  appear  on  the  return 
day,  the  court  or  judge  may  issue  anotner  warrant  of  ar- 
rest, or  may  order  the  undertaking  to  be  prosecuted,  or 
both.  If  the  undertaking  be  prosecuted,  the  measure  of 
damajges  in  the  action  is  the  extent  of  the  loss  or  injury 
sustained  by  the  aggrieved  party,  by  reason  of  the  mis- 
conduct for  which  tne  warrant  was  issued,  and  the  costs 
of  the  proceeding. 

Undertaldngi,  liability  on— sec.  941n. 

J;  1221.  Whenever,  by  the  provisions  of  this  title,  an 
cer  is  required  to  keep  a  person  arrested  on  a  warrant 
of  attachment  in  custody,  and  to  bring  him  before  a  court 
or  judge,  the  inability,  from  Illness  or  otherwise,  of  the 
person  to  attend,  is  sufficient  excuse  for  not  bringing  him 
up;  and  the  officer  must  not  confine  a  person  arrested 
upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  se- 
cure his  personal  attendance. 
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§  1222.  The  judgment  and  orders  of  the  conrt  or  judge, 
made  in  cases  of  contempt,  are  final  and  conclusive. 

Judgment  final— In  probate  matters,  53  CaL  204 :  no  appeal,  S2  CaL 
506:  bat  Jurisdiction  held  reviewable  in,  5  cai.4M;  6CaLS19;  7  CaL 
175, 181;  »  CaL  SOO;  42  CaL  412;  47  CaL  100;  63  CaL  204. 
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TITLE  VI. 

OF  THE  VOLX7NTAR7  DISSOIiXTTION   OF 

CORPORATIONS. 

'   1227.  How  dlBSOlyed. 
1 1228.  Application,  vrha,t  to  contain. 

1229.  Application,  bow  signed  and  verified. 

1230.  Filing  application  and  poblicatlon  of  notice. 

1231.  Objections  may  be  filed. 
1282.  Hearing  of  application. 

1 1233.  Judgment  roll  and  appeals. 

§  1227.  A  corporation  may  be  dissolyed  by  the  Supe- 
rior Court  of  the  count;^  where  its  principal  place  of  busi- 
ness is  situated,  upou  its  voluntary  application  for  that 
purpose.    [In  effect  April  16th,  1880.] 

Volnntarj  dissolution— 1  Cal.  73;  88  CaL  166 :  receiver,  sec.  565. 

Involnntary  dissolution— sec.  802  ei  uq. 

§  1228.  The  application  must  be  in  writing,  and  must 
set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  members; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisfied  and  discharged. 

§  1229.  The  application  must  be  signed  by  a  majority 
of  the  board  of  trustees,  directors,  or  otner  officers  havins 
the  management  of  the  affairs  of  the  corporation,  and 
must  be  verified  in  the  same  manner  as  a  complaint  in  a 
civil  action. 

Verification— sec  446. 

§  1230.  If  the  court  is  satisfied  that  the  application  is 
in  conformity  with  this  title,  the  judge  thereof  must  order 
it  to  be  filed  with  the  clerk,  and  that  the-clerk  eive  not 
less  than  thirty  nor  more  than  fifty  days'  notice  of  the  ap- 
plication, by  publication  in  some  newspaper  published  in 
the  county;  and  if  there  are  none  such,  then  by  adver- 
tisements posted  up  in  three  of  the  principal  public  places 
in  the  county.    [In  effect  April  16tb,  188().] 

§  1231.  At  any  time  before  the  expiration  of  the  time 
of  publication,  any  person  may  file  his  objections  to  the 
application. 
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§  1232.  After  the  time  of  publication  has  expired^  the 
court  may,  upon  five  days'  notice  to  the  persons  who  have 
iiled  objections,  or  without  further  notice,  if  no  objections 
have  been  filed,  proceed  to  hear  and  determine  the  appli- 
cation, and  if  all  the  statements  therein  made  are  shown 
to  be  true,  must  declare  the  corporation  dissolved.  |Xn 
effect  February  26th,  1878.] 

Noticeii  senrice^  etc^iec.  1010  e<  t«q, 

§  1233.  The  application,  notices,  and  proof  of  publica^ 
tion,  objections,  (if  there  be  any)  and  declaratiou  of  dis- 
solution, constitute  the  judgment  roll;  and  from  the  judg- 
ment an  appeal  may  be  taken,  as  from  other  judgments 
of  the  Superior  Courts.    [In  effect  AprU  16th,  1880^ 

Appeals— to  Supreme  Court,  sees.  96S-M6. 


.  TITLE  TIL 

OF  BMnmHT  DOMAnr. 


SIMS.  ConrtoTjsrytoiisgeBsciiunBges. 
1219.  Tliei]Btewltlireiipecttoi'tiicticomp«iiutloaabBnb«u««ned, 
Bod  tba  meagnre  thereoC. 
New  proceEdLngs  to  core  delectlTe  title. 
Paiymt Dt  o(  aamagnt. 

2S3,  Danuigea,  to  whom  paid.  

12&3.  Final  order  of  coademuatloa.  ■wlat  to  coDbtln.  When  filed, 

Pnttliig  plaintiff  lo  poasesaloa. 
. . .   Co!U  may  t>e  aUooed,  distribution  tbeteof. 
2ec.  Kuiraol  imunice. 
2M.  New  triui  »na  >pp«la. 
~"  ~rben  (icle  takea  ellect,  will  eofutcuetiim  of. 


§  1237.  Emineut  domain  is  tbe  rlgbt  of  ths  peopli 

iment  to  take  privr" '"  ' ""'     — 

it  ma;  b«  exercu«d 


sovemineDt  to  take  private  property  foi  pnblio  use. 
fi  rigbt  nr  — ' '-—  '"  ^ '"-'  '- 


this  title. 
Emioeiit  d 

Oooatltnllmal  proTitton*— •»«  Const.  Cal.Brt.  l, 
•■  —  's»ee.  1, 

eotulmotlon  of  UUi 
36Ctt1.e»;  ISCtO-WI 


lowinK  pablio  uaes : 

1 .  Fortifications,  maeazinea,  arBenats,  Jia,TV  yards,  navy 
ajkd  army  stations,  llgGt-liouses,  range  and  Deacon  ll^ts. 
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coast  surveys,  and  all  other  public  uses  authorized  by  the 
Goyernment  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the  State, 
and  all  other  public  uses  authorized  by  the  Legislature  oi 
this  State; 

3.  Public  buildings,  and  grounds,  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village, 
town,  or  school  districts;  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  for  the  use  of  the 
inhabitants  of  any  county,  incorporated  city^  or  city  and 
county*  village,  or  town;  or  for  draining  any  county,  in- 
corporated city,  or  city  and  county,  village,  or  town;  rais- 
ing the  banks  of  streams,  removing  obstructions  there- 
from', and  widening,  deepening,  or  straightening  their 
channels;  roads,  streets,  and  alleys,  and  all  other  public 
uses  for  the  benefit  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town,  or  the  inhabitants 
thereof,  which  may  be  authorized  by  the  legislature;  but 
the  mode  of  apportioning  and  collecting  the  costs  of  such 
improvements  shall  be  such  as  may  be  i^rovided  in  the 
statutes  by  which  the  same  may  be  authorized ; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll-roads,  by-roads,  plank  and  turnpike  roads,  steam  and 
liorse  railroads;  canals,  ditches,  flumes,  aqueducts,  and 
pipes,  for  public  transportation,  supplying  mines  and 
farming  neighborhoods  with  water,  and  draining  and  re- 
claiming lands,  and  for  floating  logs  and  lumber  on  streams 
not  navigable; 

5.  Koads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also,  outlets,  natural  or  other- 
wise, for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  f  rotn  mines ;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  different  mines  of  any  place  for 
the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  their  several  mines ; 

6.  By-roads  leading  from  highways  to  residences  and 
farms ; 

7.  Telegraph  lines; 

8.  Sewerage  of  any  incorporated  city,  or  city  and  county, 
Or  of  any  village  or  town,  whether  incorporated  or  unin- 
corporated, or  of  any  settlement  consisting  of  not  less 
than  ten  families,  or  of  any  pubUc  buildings  belonging  to  * 
the  State,  or  to  any  college  or  university.  [In  effect  July 
Ist,  1874.] 

Eminent  domain  generally^Glvll  Code,  seo.  1001 :  nature  of  right, 
18  Cal.  229:  power  of  court,  47  Cal.  70:  public  necessity,  18  Csl.  229;  5} 
Gal.  269:  compensation,  sec.  1249n;  47  Cal.  636:  51  Cal.  577:  enumenMoa 
uses,51Cal.2(i9. 


mnsmiT  domain.  §§  1239-40 


• 


SvBinvisioK  1.  National  ums— fortlficatloitt,  etc.,  6  Cal,  179;  18 
Cal.  229;  19  Cal.  47. 

8UBDIYI0ION  2.   State  naes^ie  Gal.  248;  27  Cal.  171. 

SxTBDiviSiON  3.  Municipal  naes— Pueft/o  Icmdt  for  »qvare$,  60  Cal.' 
370.  Water-works,  53  Cal.  383.  Straightening  channel  qf  rivers  4tl  Cai. 
536.  Openingroads,  32  Cal.  241.  Street  improvements,  27  Cal.  613;  23  Gal. 
34ft;29X;al.7S. 

SUBDiviSioir  4.  Railroads— 23  Cal.  823;  29  Cal.  112;  30  Cal.  436;  31 
Cal.  367. 538;  85  Cal.  621;  41  CaL  147;  46  Cal.  85;  47  Cai.517;  49  GaL  396;  53 
Cal.  223. 

ST7BDITI8ION  5. .  Flnmea  for  tailingft-61  Gal.  269. 

Subdivision  6.  By-roads— 32  Cal.  241. 

S  1239.  The  following  ig  a  classification  of  the  estates 
and  rights  in  lands  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
leronnds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for 
an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or 
tailings  of  a  mine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees,  and  timber  as  may  be  necessary  for  some  public 
use.    [In  effect  July  1st,  1874.] 

SuBBivisioir  2.   Easement  of  corporation— 19  CaL  679. 

§  1240.  The  private  property  which  may  be  taken  un- 
der this  title,  includes : 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  State,  or  to  any  county,  in- 
incorporated  city,  or  city  and  county,  village,  or  town, 
not  appropriated  to  some  public  use; 

3.  Property  appropriated  to  public  use;  but  such  prop- 
erty shall  not  be  taken  unless  for  a  more  necessary  public 
use  than  that  to  which  it  has  been  already  appropriated; 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries, 
and  all  other  franchises ;  but  such  franchises  shall  not  be 
taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and 
any  and  all  structures  and  improvements  thereon,  and 
the  lands  held  or  used  in  connection  therewith  shall  be 
subject  to  be  connected  with,  crossed,  or  intersected  by 
any  other  right  of  way  or  improvements,  or  structures 
thereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessary;  but 
such  uses,  crossings,  intersections,  and  connections  shall 
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be  made  in  manner  most  compatible  with  the  greatest 
public  benefit  and  least  private  injury; 

6.  All  classes  of  private  property  not  enumerated  may 
be  taken  for  public  use,  when  such  talking  is  authorized 
by  law. 

Private  property  taken— refers  to  other  property  thaa  money,  28 
CaL345. 

Rights  of  rival  corporation8->23  CaL  323;  36  Cal.  639. 

Subdivision  3.   More  necessary  pablic  use— see  sec.  1241j  sabd.  S. 

SUBDivisioir  5.   Orossings— see  sec.  1247,  snbd.  1. 

§  1241.  Before  property  can  be  taken,  it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  au- 
thorized by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the 
public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use. 

It  must  appear— misrepresentations  correctable,  53  CaL  694. 
SuBDivisiOK  2.   Taking  necessarf— question  for  jory,  50  CaL  566. 
Subdivision  3.  Public  use— 18  CaL  229;  23  CaL  323. 

§  1242.  In  all  cases  where  land  is  required  for  public 
use,  the  State,  or  its  agents  in  charge  of  such  use,  may 
survey  and  locate  the  same;  but  it  must  be  located  in  the 
manner  which  will  be  most  compatible  with  the  greatest 
public  good  and  the  least  private  injury,  and  subject  to 
the  provisions  of  section  twelve  hundred  and  forty-seven. 
The  State,  or  its  agents  in  charge  of  such  public  use»  may 
enter  upon  the  land  and  make  examination,  surveys  and 
maps  thereof,  and  such  entry  shall  constitute  no  cause  of 
action  in  favor  of  the  owners  of  the  land,  except  for  in- 
juries resulting  from  negligence,  wantonness,  or  malice. 

State  or  its  agents—Civil  Code,  sec.  1001. 

§  1243.  All  proceedings  under  this  title  must  be 
brought  in  the  Superior  Court  of  the  county  in  which  the 
Ijroperty  is  situated.  They  must  be  commenced  by  filing 
a  complaint  and  issuing  a  summons  thereon.  [In  effect 
April  26th.  1880.] 

Complaint— sec.  1244:  generally,  sec.  426,  and  notes. 

Summons— sec.  1245 :  generally,  sec.  406  et  aeq. 

§  1244.  The  complaint  must  contain : 

1.  The  name  of  the  corporation,  association,  commission, 
or  person  in  charge  of  the  public  use  for  which  the  prop- 
erty is  sought,  who  must  be  styled  plaintiff; 

2.  The  names  of  all  owners  and  claimants  of  the  prop- 
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erty,  if  known,  or  a  statement  tliat  they  are  unknown, 
who  most  be  styled  defendants; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
.the  location,  general  route,  and  termini,  and  must  be  ac- 
companied with  a  map  thereof,  so  far  as  the  same  is  in- 
volved  in  the  action  or  proceeding; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  wnether  the  same  includes  the  whole  or  only 
a  part  of  an  entire  ptarcel  or  tract.  AH  parcels  lying  iu 
the  counter,  and  required  for  the  same  public  use,  may  be 
included  in  the  same  or  separate  proceedings,  at  the 
option  of  the  plaintiff,  but  the  court  may  consolidate  or 
separate  them  to  suit  the  convenience  of  parties. 

When  application  for  the  condemnation  of  a  right  of 
way  for  the  purposes  of  sewerage  is  made  on  behalf  of  a 
settlement,  or  of  an  incorporated  village  or  town,  the 
board  of  supervisors  of  the  county  may  be  named  as 
plaintiff.    [In  effect  April  26th,  1880.J 

Contents  of  complaint-«ub<L  1,  plaintiffs,  27  Cal.  171:  subd.  2,  equi- 
table claimants  ^eed  not  be  named,  51  Cal.  138:  subd.  3,  statement  of 
Slaintlfl  's  right;  must  show  futile  attempt  to  purchase,  etc.,  23  Cal.  333 ; 
3CaL662. 

§  1245.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  oi 
the  whole  property,  a  statement  of  the  public  use  for 
which  it  is  sought,  and  a  reference  to  the  complaint  for 
descriptions  of  the  respective  parcels,  and  a  notice  to  the 
defendants  to  appear  and  show  cause  why  the  property 
described  should  not  be  condemned  as  prayed  for  in  the 
complaint.  In  all  other  particulars  it  must  be  in  the  form 
of  a  summons  in  civil  actions,  and  must  be  served  in  like 
manner. 

Summons  generally— contents,  sec.  407  et  seq.:  service, sec.  410  et 
seq. 

Notice  to  defendants- jurisdictional,  24  Cal.  427;  27  Gal.  171. 

§  1246.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  iu,  any  of  the  property  described  In 
the  complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  may  appear,  plead,  and  defend,  each 
in  respect  to  his  own  property  or  interest,  or  that  claimed 
by  him,  in  like  manner  as  if  named  in  the  complaint. 

Occupants— deeme4  owners,  7  Cal.  077. 

Interest  in  the  property— adverse,  47  Cal.  649. 

Appearance— 46  Cal.  19:  generally,  sec.  1014. 

Plead  and  defend— cross-complaint,  47  Cal.  549:  proceedings  byrlviil 
corporations,  23  Cal.  323;  31  Cal.  215;  36  Cal.  639. 
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§  1211.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  court,  or  judge  at  chan^ 
bers,  it  may  he  punished  summarily;  for  which  an  order 
must  be  made,  reciting  the  facts  as  occurring  in  such  im- 
mediate view  and  presence,  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  oi  a  contemnt,  and 
that  he  be  punished  as  therein  prescribed.  When  the  con- 
tempt is  not  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge,  of  the  facts  constitut- 
ing the  contempt,  or  a  statement  of  the  facts  by  the  ref- 
erees or  arbitrators,  or  other  judicial  officer. 

Contempt  before  ootut— Becltal  of  facts  In  order,  1  GaL  U2, 187;  6 
Cal.Sl& 

Oonteoqrt  away  froa  oooxt— allldaTtt,  |2  Cal.  412 ;  attachment,  see. 
UUetteq, 

}  1212.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  war- 
rant of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted;  and  no  warrant  of  commit- 
ment can  be  issued  without  such  previous  attachment  to 
answer,  or  such  notice  or  order  to  show  cause. 

§  1213.  Whenever  a  warrant  of  attachment  is  issued, 
pursuant  to  this  title,  the  court  or  judge  must  direct,  by 
an  indorsement  on  such  warrant,  that  the  person  charged 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
specified  in  such  indorsement. 

§  1214.  Upon  executing  the  warrant  of  attachment, 
the  sheriff  must  Iceep  the  person  in  custody,  bring  him 
before  the  court  or  judge,  and  detain  him  until  an  order 
be  made  in  the  raremises,  unless  the  person  arrested  entitle 
himself  to  be  discharged,  as  provided  in  the  next  section. 

§  1215.  When  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachment,  or  in- 
dorsed thereon,  be  must  be  discharged  from  the  arrest,  up- 
on executing  and  delivering  to  the  officer,  at  any  time  be- 
fore the  return  day  of  the  warrant,  a  written  undertaking, 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and 
abide  the  order  or  the  court  or  judge  thereupon;  or  they 
will  pay,  as  may  be  directed,  the  sum  specitied  in  the  war- 
rant. 

XTndertakin{^»— generally,  sec.  94If». 
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§  1216.  The  officer  must  retum  the  warrant  of  arrest 
and  undertaking,  if  any,  received  by  him  from  the  person 
arroBted,  by  the  retum  day  specified  therein. 

§  1217.  When  the  person  arrested  has  been  brought 
up  or  appeared,  the  court  or  judge  must  proceed  to  investi- 
gate the  charge,  and  must  hear  any  answer  which  the  per- 
son arrested  may  make  to  the  same,  and  may  examine 
witnesses  for  or  against  him,  for  which  an  adjournment 
may  be  had  from  time  to  time,  if  necessary. 

§  1218.  Upon  the  answer  and  evidence  taken,  the 
court  or  judge  must  determine  whether  the  person  pro- 
ceeded against  is  guilty  of  the  contempt  charged,  and  if  it 
be  adjudged  that  he  is  guilty  of  the  contempt,  a  fine  may 
be  imposed  on  him  not  exceeding  five  hundred  dollars, 
or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 

§  1219.  When  the  contempt  consists  in  the  omission  to 
perform  an  act  which  is  yet  in  the  power  of  the  person  to  • 
perform,  he  may  be  imprisoned  until  he  have  performed 
it,  and  in  that  case  the  act  must  be  specified  in  the  war- 
rant of  commitment. 

Application  to  Justices'  Oonrts— 47  Cal.  131. 

Imprisonment  until  performance  of  act— 7  Gal.  175. 

Act  must  be  specified— 7  CaL  181. 

§  1220.  When  the  warrant  of  arrest  has  been  returned 
served,  if  the  person  arrested  do  not  appear  on  the  return 
day,  the  court  or  judge  may  issue  another  warrant  of  ar- 
rest, or  mav  order  the  undertaking  to  be  prosecuted,  or 
both.  If  the  undertaking  be  prosecuted,  tlie  measure  of 
damages  in  the  action  is  the  extent  of  the  loss  or  injury 
sustained  by  the  aggrieved  party,  by  reason  of  the  mis- 
conduct for  which  the  warrant  was  issued,  and  the  costs 
of  the  proceeding. 

Undartakings,  liability  on-Hsec.  Mln. 

J  I  1221.  Whenever,  by  the  provisions  of  this  title,  an 
cer  is  required  to  keep  a  person  arrested  on  a  warrant 
of  attachment  in  custody,  and  to  bring  him  before  a  court 
or  judge,  the  inability,  from  illness  or  otherwise,  of  the 
person  to  attend,  is  sufficient  excuse  for  not  bringmg  him 
up;  and  the  officer  must  not  confine  a  person  arrested 
upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  se- 
cure his  personal  attendance. 


§  1222  OOHTEMFTS.  418 

§  1222.  The  iud^pment  and  orders  of  the  court  or  jadge, 
made  in  cases  of  contempt,  are  final  and  conclusive. 

Judgment  final— In  probate  matters,  53  CaL  204 :  no  i4>peal,  (B  CaL 
606:  bat  jurisdiction  held  reviewable  In,  5  GslI.494;  6  CaL  319;  7  CaL 
175,161;  »Cal.880;  42  CaL 412;  47  CaL  109;  08 CaL 204. 
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TITLB  YL 

OF  THE  VOLX7NTAR7  DISSOLUTION   OF 

CORPORATIONS. 

!  1237.  How  dlasolyed. 

I  1228.  Application,  what  to  contain. 
'  1229.  Application,  how  signed  and  verified. 

1 1230.  Filing  application  and  publication  of  notice. 

1 12S1.  Objections  may  be  filed. 

i  1283.  Hearing  of  application. 
!  1 1233.  Judgment  roll  andappeals. 

§  1227.  A  coxporation  may  be  dissolved  by  the  Supe- 
rior Court  of  the  count;^  where  its  priucipal  place  of  busi- 
ness is  situated,  upou  its  voluutary  application  for  that 
purpose.    [In  effect  April  16th,  1880.] 

Volnntarf  dissolution— 1  Cal.  73;  38  GaL  166 :  receiyer,  sec.  565. 

ZnTolnntanr  dissolution— sec.  802  et  *eq. 

§  1228.  The  application  must  be  in  writing,  and  must 
set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 

'  holders  or  members; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisiied  and  discharged. 

§  1229.  The  application  must  be  signed  bv  a  majority 
of  the  board  of  trustees,  directors,  or  otner  officers  having 
the  management  of  the  affairs  of  the  corporation,  and 
must  be  verified  in  the  same  manner  as  a  complaint  in  a 
civil  action. 

Verification— sec.  446. 

§  1230.  If  the  court  is  satisfied  that  the  application  is 
in  conformity  with  this  title,  the  judge  thereof  must  order 
it  to  be  filed  with  the  clerk,  and  that  the-clerk  give  not 
less  than  thirty  nor  more  than  fifty  days'  notice  of  the  ap- 
plication, by  publication  in  some  newspaper  published  in 
the  county;  and  if  there  are  none  such,  then  by  adver- 
tisements posted  up  in  three  of  the  principal  public  places 
in  the  county.    [In  effect  April  16th,  1880.] 

§  1231.  At  any  time  before  the  expiration  of  the  time 
of  publication,  any  person  may  file  his  objections  to  the 
application. 


DOICAIH.  4S0 

§  125&  Except  as  otherwise  prcnrided  in  this  title,  tho 
proYisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  piooeedings  men- 
tioned in  this  title. 

Adjoommants-Hlo  not  direst  Jurisdiction,  27  Gal.  171. 
Vacating:  incidental  orders— In  eminent  domain,  47  CaL  70. 
Jar7— to  pass  on  need  of  taking,  50  Cal.  505. 

§  1257.  ^The  provisions  of  part  two  of  this  Code,  MJfc*^ 
tive  to  Dew  trials  and  appeals,  except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  title,  apply  to  the 
proceedings  mentioned  in  this  title;  providedy  that  upon 
the  payment  of  the  sum  of  money  assessed,  and  ux>on  tho 
execution  of  the  bond  to  build  the  fences  and  cattle- 
guards,  as  provided  in  section  twelve  hundred  and  fifty- 
one,  the  plaintiff  shall  be  entitled  to  enter  into,  improve, 
and  hold  possession  of  the  property  sought  to  be  con- 
denmed,  (if  not  already  in  possession,  as  provided  in  sec- 
tion twelve  hundretl  and  fifty-four)  and  devote  the  same 
to  the  public  use  in  question;  and  no  motion  for  new 
trial  or  appeal  shall,  after  such  payment  and  filing  of 
such  bona,  as  aforesaid,  in  any  manner  retard  the  con- 
templated improvement.  Any  money  which  shall  have 
been  deposited,  as  provided  in  section  twelve  hundred 
and  fifty-four,  may  be  applied  to  the  payment  of  the 
money  assessed,  and  the  remainder,  if  any  there  be,  shall 
be  returned  to  the  plaintiff.    [In  effect  April  1st,  1878.] 

New  trials— see  Befereb,  report  of  commissioners,  setting  aside, 
etc.,  under  sec.  1248n. 

Appeal— from  proceedings  for  condemnation  of  land,  29  CaL  112;  49 
Cal.  139. 

§  1258.  With  relation  to  the  acts  passed  at  the  present 
session  of  tho  Legislature,  this  title  must  be  construed  in 
the  same  manner  as  if  this  Code  had  been  passed  on  the 
last  day  of  this  session,  and  from  and  after  the  time  this 
Code  takes  effect,  all  laws  of  this  State  in  relation  to  the 
taking  of  private  property  for  public  uses  are  abolished, 
and  all  proceedings  had  in  the  exercise  of  the  powers  of 
eminent  domain  must  conform  to  the  provisions  of  this 
title. 

§  1259.  Title  seven  of  part  three  of  the  Code  of  Civil 
Procedure  of  tho  State  of  California  (this  title)  shall  be  in 
force  and  effect  from  and  after  the  fourth  day  of  April, 
one  thousand  eight  hundred  and  seventy-two. 

Section  added— by  Act  of  April  1st,  1872:  same  appllee  toiemainbur 
sections  of  this  Utle.  *«        .       i  f  f  — » 
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§  1260L  From  and  after  the  time  this  title  takes  effect, 
it  must  be  constroed  in  the  same  manner  as  it  would  be 
were  sections  four  and  seventeen  of  this  Code  iu  force 
and  effect. 

§  1261.  No  proceeding  to  enforce  the  right  of  eminent 
domain  commenced  before  this  title  takes  effect,  is  affect- 
ed by  the  provisions  of  this  title. 

§  1262.  Until  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-three,  at  twelve  o'clock  noon, 
the  provisions  of  sections  twelve  hundred  and  fifty-six 
and  twelve  hundred  and  fifty-seven  of  this  title  are  sus- 
pended ;  and  until  then,  except  as  otherwise  i)rovided  in 
this  title,  the  rules  of  pleading  and  practice  in  civil  ac- 
tions now  in  force  in  this  State  are  applicable  to  the  pro- 
ceedings mentioned  in  this  title,  and  constitute  the  rules 
of  plei^Ung  and  practice  therein. 

§  1263.  Kothing  in  this  Code  must  be  construed  to 
abrogate  or  repeal  any  statute  providing  for  the  taking  of 
property  in  any  city  or  town  for  street  purposes. 


TITLE  VIIL 

OF  BSCHEATED  ESTATES. 

S  1209.   Manner  of  commencing  proceedings  relative  to  escheated  es- 

S  1270.   Receiver  of  rents  and  profits  may  be  appointed. 

I  1271.   Appearance,  pleadings,  and  trial. 

S  1273.   Proceedings  by  persons  clailuing  escheated  estates. 

§  1269.  When  the  attorney-general  is  informed  that 
any  real  estate  has  escheated  to  this  State,  he  must  file 
an  information  in  behalf  of  the  State  in  the  Superior  Court 
of  the  county  in  which  such  estate,  or  any  part  thereof, 
is  situated,  setting  forth  a  description  of  the  estate,  the 
name  of  the  person  last  seized,  the  name  of  the  occupant 
and  person  claiming  such  estate,  if  known,  and  the  facts 
and  circumstances  in  consequence  of  which  the  estate  is 
-claimed  to  have  escheated,  with  an  allegation  that,  by 
reason  thereof,  the  State  of  California  has  right  by  law  to 
such  estate.  Upon  such  information,  a  summons  must 
issue  to  such  person,  requiring  him  to  appear  and  answer 
the  information  within  the  time  allowea  by  law  in  civil 
actions;  and  the  court  must  make  an  order  setting  forth 
■briefly  the  contents  of  the  informatioui  and  requiring  all 
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persons  interested  in  the  estate  to  appear  and  show  causey 
if  any  they  have,  within  forty  days  from  the  datje  of  the 
order,  why  the  same  should  not  vest  in  this  State;  which 
order  must  be  published  for  at  least  one  month  from,  thet 
date  thereof,  in  a  newspaper  published  in  the  county,  if 
one  be  published  therein,  ana  in  case  no  newspaper  is 
published  in  the  county,  in  some  other  newspaper  in  this 
State.    [In  effect  April  16th,  1880.] 

XTnclaiined  realtf— of  non-resident  aliens,  escheats  to  State,  Civil 
Code,  sec.  672;  5  Gal.  373;  13  GaL  159;  My.  F,  Sep.  19. 

Non-resident  aliens— ^rights  generally,  2  Cal.  558;  5  Cal.  S73,  381;  6 
CaL  250;  12  Cal.  190;  13  Cal7l59;  &  CaL  217;  26  CaL  455;  32  Cal.  376. 

*  §  1270.  The  court,  upon  the  information  being  filed, 
and  upon  the  application  of  the  attorney-general,  eitlier 
before  or  after  answer,  upon  notice  to  the  party  claiming 
such  estate  if  known,  may,  upon  sufficient  cause  therefor 
being  shown,  appoint  a  receiver  to  take  charge  and  re- 
ceive the  rents  and  profits  of  the  same  until  tne  title  to 
such  real  estate  is  finally  settled. 

Appoint  a  receiver^Hsee  generkHj,  sees.  564-569. 

§  1271.  All  persons  named  in  the  information  may 
appear  and  answer,  and  may  traverse  or  deny  the  facts 
stated  in  the  information,  the  title  of  the  State  to  lands  and 
tenements  therein  mentioned,  at  any  time  before  the  time 
for  answering  expires,  and  any  other  person  claiming  an 
interest  in  such  estate  may  appear  and  be  made  a  defend- 
ant, and  by  motion  for  that  purpose  in  open  court  within 
the  time  allowed  for  answerme;  and  if  no  person  appears 
and  answers  within  the  time,  tnen  judgment  must  be  ren- 
dered, that  the  State  be  seized  of  the  lands  and  tenements 
in  such  information  claimed.  But  if  any  person  appear 
and  deny  the  title  set  up  by  the  State,  or  traverse  any 
material  fact  set  forth  in  the  information,  the  issue  of  fact 
must  be  tried  as  issues  of  facts  are  tried  in  civil  actions. 
If,  after  the  issues  are  tried,  it  appears  from  the  facts 
found  or  admitted  that  the  State  has  good  title  to  the 
land  and  tenements  in  the  information  mentioned,  or  any 
part  thereof,  judgment  must  be  rendered  that  the  State 
be  seized  thereof,  and  recover  costs  of  suit  against  the  de^ 
fendants.  In  any  judgment  rendered,  or  that  has  here- 
tofore been  rendered  by  any  court  of  competent  jurisdic- 
tion, escheating  real  property  to  the  State,  on  motion  of 
the  attorney-general,  the  coart  shall  make  an  order  that 
said  real  property  be  sold  by  the  sheriff  of  the  county 
where  the  same  is  situate,  at  public  sale,  for  gold  coin, 
after  giving  such  notice  of  the  time  and  place  of  sale  as 
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may  be  prescribed  by  the  court  in  the  said  order;  that  the 
sheriff  shall,  within  live  days  after  such  sale,  make  a  re- 
port thereof  to  the  court,  and  upon  the  hearing  of  said 
report,  the  court  may  examine  the  said  report  and  wit- 
nesses in  relation  to  the  same,  and  if  the  proceedings  were 
unfair,  or  the  sum  bid  disproportionate  to  the  value,  and 
if  it  appear  that  a  sum  exceeding  such  bid  at  least  ten  per 
cent.,  exclusive  of  the  expense  of  a  new  sale,  may  be  ob- 
tained, the  court  may  vacate  the  sale,  and  direct  another 
sale  to  be  had,  of  which  notice  must  be  given,  and  the  sale 
in  all  respects  conducted  as  if  no  previous  sale  had  taken 
place.  If  an  offer  of  ten  per  cent,  more  in  amount  than  that 
named  in  the  report  be  made  to  the  court  in  writing,  by  a. 
responsible  person,  the  court  may,  in  its  discretion,  ac- 
cept such  oner,  and  confirm  the  sale  to  such  person,  or  or- 
der a  new  sale.  If  it  appears  to  the  court  that  the  sale 
was  legally  made,  and  fairly  conducted,  and  that  the  sum 
bid  is  not  disproportionate  to  the  value  of  the  property 
sold,  and  that  a  greater  sum  than  ten  per  cent.,  exclusive 
of  the  expense  of  a  new  sale,  cannot  be  obtained,  or  if  the 
increased  bid  above  mentioned  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  the  sale, 
and  directing  the  sheriff,  in  the  name  of  the  State,  to  exe- 
cute to  purchaser  or  purchasers  a  conveyance  of  said  prop- 
erty sold ;  and  said  conveyance  shall  vest  in  the  purchaser 
or  purchasers  all  the  right  and  title  of  the  State  therein,  and 
the  sheriff  shall,  out  of  the  proceeds  of  such  sale,  pay  the 
cost  of  said  proceedings  incurred  on  behalf  of  the  State, 
including  the  expenses  of  making  such  sale,  and  also  an 
attorney  s  fee,  if  additional  counsel  was  employed  in  said 
proceedings,  to  be  fixed  by  the  court,  not  exceeding  ten 
per  cent,  on  the  amount  of  such  sale,  and  the  residue 
thereof  shall  be  paid  by  said  sheriff  into  the  State  treas- 
ury.    [In  effect  March  2nd,  1881,] 

Proceedings— appearance,  sec.  1014  and  note;  answer,  sec.  437  and 
notes;  Judgment,  sees.  585, 664,  and  notes;  trial,  sees.  600-€45;  issue  of 
fact,  sees.  590, 592;  costs,  sec.  1021  et  seq. 

§  1272.  "Within  twenty  years  after  judgment  in  any 
proceeding  had  under  this  title,  a  person  not  a  party  or 
privy  to  such  proceeding  may  file  a  petition  in  the  Supe- 
rior Court  of  the  County  of  Sacramento,  showing  his 
claim  or  right  to  the  property,  or  the  proceeds  thereof. 
A  copy  of  such  petition  must  be  served  on  the  attorney- 
general  at  least  twenty  days  before  the  hearing  of  the  pe- 
tition, who  must  answer  the  same ;  and  tho  court  there- 
upon must  try  the  issue  as  issues  are  tried  in  civil  actions, 
and  if  it  be  determined  that  such  person  is  entitled  to  the 
Code  Civ.  Pboo.— 87. 


^ 


§  1272  BSCHBATBD  B9TATKS.  43^ 

propertjr,  or  the  proceeds  thereof,  it  must  order  the  prop- 
erty, if  it  has  not  been  sold,  to  be  delivered  to  him,  or  if 
it  has  been  sold  and  the  proceeds  paid  into  the  State 
treasury,  then  it  must  order  the  controller  to  draw  his 
warrant  on  the  treasury  for  the  payment  of  the  same,  but 
Avithout  interest  or  cost  to  the  State,  a  copy  of  which  or- 
der, under  the  seal  of  the  court,  shall  be  a  sufficient 
voucher  for  drawing  such  warratft.  All  persons  who  fail 
to  appear  and  file  their  petitions  within  the  time  limited 
are  forever  barred ;  saving,  however,  to  infants,  married 
women,  and  persons  of  unsound  mind,  or  persons  beyond 
the  limits  of  the  United  States,  the  right  to  appear  and 
lile  their  petitions  at  any  time  within  the  time  limited,  or 
five  years  after  their  respective  disabilities  cease.  [In 
effect  April  16th,  1880.] 

Non-resident  aliens— unclaimed  realtyof,  and  rights  generaJly,  sec. 
1269,  notes. 
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TITLE  rx. 
OF   CHANGhE  OF  NAMBS. 

§  1275.  Jurisdiction. 

§  1276.  Application  for  change  of  name,  bow  made. 

I  1277.  Publication  of  petition  for. 

S  1278.  Hearing:  of  application  and  remonstrance. 

S  1279.  Betum  Dy  county  clerk. 

§  1275.  Applications  for  change  of  names  must  be 
heard  and  determined  by  the  Superior  Courts.  [In  effect 
April  23rd,  1880.] 

§  1276.  All  applications  for  change  of  names  must  be 
made  to  the  Superio.r  Court  of  the  county  where  the  per- 
son whose  name  is  proposed  to  bo  changed  resides,  by  pe- 
tition, signed  by  such  person;  and  if  such  person  is  under 
twenty-one  years  of  age,  if  a  male,  and  under  the  age  of 
eighteen  years,  if  a  female,  by  one  of  the  parents,  if  liv- 
ing; or  if  both  be  dead,  then  by  the  guardian ;  and  if  there 
be  no  guardian,  then  by  some  near  relative  or  friend.  The 
petition  must  specify  the  place  of  birth  and  residence  of 
such  person,  his  or  her  present  name,  the  name  proi)osed, 
and  the  reason  for  such  change  of  name,  and  must,  if  the 
father  of  such  person  be  not  living,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  person,  and 
their  place  of  residence.  Any  religious,  benevolent,  lit- 
erary, or  scientific  corporation,  or  any  corporation  bearing 
or  having  for  its  name,  or  using  or  being  known  by  the 
name  of  any  benevolent,  or  charitable  order  or  society, 
niay  by  petition,  apply  to  the  Superior  Court  of  the  county 
in  which  the  property  of  said  corporation  is  situated,  for 
a  change  of  its  corporate  name.  Such  petition  must  be 
signed  by  the  trustees  of  the  corporation,  or  by  a  major- 
ity of  them,  and  must  specify  the  date  of  the  formation 
oi  the  corporation,  its  present  name,  the  name  proposed, 
and  the  reason  for  such  change  of  name.  Upon  filing 
such  petition  on  behalf  of  such  corporation,  the  same 
proceedings  shall  be  had  as  upon  applications  for  changes 
of  names  of  natural  persons;  and  no  banking  corporation 
hereafter  organized  shall  adopt  or  use  the  name  of  any 
friendly  society.    [In  effect  April  23rd,  1880.] 

§  1277.  A  copy  of  such  petition  must  be  published  for 
four  successive  weeks,  in  some  newspaper  printed  in  the 
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county,  if  a  newspaper  be  printed  therein,  but  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  such  peti- 
tion must  be  posted  at  three  of  the  most  public  places  in 
the  county  for  a  like  period,  and  proofs  must  be  made  of 
such  publication  before  the  petition  can  be  considered. 

§  1278.  Such  application  must  be  heard  at  such  time 
as  the  court  may  appoint,  and  objections  may  be  filed  by 
apy  person  who  can,  in  such  objections,  show  to  the  court 
good  reason  against  such  change  of  name.  On  the  bear- 
ing, the  court  may  examine  on  oath  anv  of  the  i^etition- 
crs,  remonstrants,  or  other  persons,  touching  the  applica- 
tion, and  may  make  an  order  changing  the  name,  or  dis- 
missing the  application,  as  to  the  court  may  seem  right 
and  proper.    [In  effect  April  23rd,  1880.] 

§  1279.  Each  county  clerk  shall,  annually,  in  the 
month  of  January,  make  a  return  to  the  office  of  the  Sec- 
retary of  State  of  all  changes  of  names  made  in  the  Su- 
perior Court  of  his  county  under  this  title.  Such  return 
shall  show  the  date  of  the  decree  of  the  court,  original 
name,  name  decreed,  and  residence.  Such  returns  shall 
be  published  in  a  tabular  form  with  the  statutes  first  pub- 
lished thereafter.    [In  effect  April  23rd,  1880.] 
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TTTLB  X 
OF  ARBITRATI0N8. 

[1281.  Wbat  may  M  sabmltted  to  arbitration,  and  wben. 
1282.  Sabmisslon  to  arbitration  to  be  in  writing. 
1283.  Submission  may  be  entered  as  an  order  of  the  court.  Bevoca* 
tion. 
i  1284.  Powers  of  arbitrators. 

I  1285.  liajority  of  arbitrators  may  determine  any  question.   Tbey 
must  be  sworn. 

1286.  Award  to  be  in  writing.   When  Judgment  to  be  entered. 

1287.  Award  may  be  vacated  In  certain  cases. 

1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the  Judgment 
entered  before  motion. 

S  1290.  If  submission  be  revoked  and  an  action  brought,  what  to  be 
recovered. 

fl281.  Persons  capable  of  contracting  may  submit  to 
itration  anv  controversy  which  might  be  the  subject  of 
a  civil  action  between  them,  except  a  question  of  title  to 
real  property  in  fee  or  for  life.  This  qualification  does 
not  include  questions  relating  merely  to  the  partition  or 
boundaries  of  real  property. 
Arbitration— statute  construed,  4  Gal.  1, 205. 

Submission  to  arbitration— discontinuance  of  cause  by,  1  Cat.  45: 
conclusive  effect  of,  3  Cal.  43 :  by  partner,  5  Cal.  345. 

Oontroversy  actionable— else  no  basis  for  submission,  52  Cal.  159. 

Title  to  real  property— question  of,  21  Gal.  317;  ^2  Cal.  479;  52  Cal. 
158:  partition,  23  Cal.  275. 

§  1282.  The  submission  to  arbitration  must  be  in 
writing,  and  may  be  to  one  or  more  persons. 

Submission  in  writing— penalty  in,  23  Cal.  275 :  stipulation  against 
appeal,  2  Cal.  74 ;  when  award  authorized  by,  21  Cal.  317 :  distinguished 
from  reference,  4  Cal.  1. 

One  or  more  persons— three  arbitrators,  majority  acting,  sec.  1^; 
also  sec.  1053. 

§  1283.  It  may  be  stipulated  in  the  submission  that  it 
be  entered  as  an  order  of  the  Superior  Court,  for  which 
purpose  it  must  be  filed  with  the  clerk  of  the  county 
where  the  parties,  or  one  of  them,  reside.  The  clerk 
mast  thereupon  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  the  names  of  the  parties,  the  names 
of  the  arbitrators,  the  date  of  the  submission,  when  filed, 
and  the  time  limited  by  the  submission,  if  any,  within 
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'Which  tho  award  must,  be  made.  When  so  entered,  the 
submission  cannot  be  revoked  without  the  consent  of 
both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  may  be  enforced 
by  the  court  in  the  same  manner  as  a  judgment.  If  the 
submission  is  not  made  an  order  of  the  court,  it  may  be 
revoked  at  any  time  before  the  award  is  made.  [In  effect 
April  15th,  1880.] 

Order  of  coart— sabmission  made,  by  stlpulatioft,  14  Cal.  390;  30  CaL 
213;  42  Cal.  125 :  but  court  must  have  juridaictioii,j9  Cal.  142. 

Register  of  actions— generally,  sec.  1052:  entry  and  authority,  30 
Cal.  218:  43  Cal.  303. 

§  1284.  Arbitrators  Iiave  power  to  appoint  a  time  and 
place  for  hearing,  to  adjourn  from  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  hear  the  allegations  and  evi- 
dence of  the  parties,  and  to  make  an  award  thereon. 

Umpire  before  heariug-'23  Cal.  365. 

Make  an  a:ward  thereon— time  goyemed  by  submission,  30  Cal.  218. 

§  1285.  All  the  arbitrators  must  meet  and  act  together 
during  the  investigation;  but  when  met,  a  majority  may 
determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  officer  authorized  to  administer  oaths, 
faithfully  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  the  parties  in  relation  to  the  matters  in 
controversy,  and  to  make  a  just  award  according  to  their 
understanding. 

Majority  acting— sec.  1053. 

Just  award— when  set  aside  for  Illegality,  2  Cal.  74. 

§  1286.  The  award  must  be  in  writing,  signed  by  the 
arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the 
court,  the  award  must  be  tiled  with  the  clerk,  and  a  note 
thereof  made  in  his  register.  After  the  expiration  of  live 
days  from  the  liling  of  the  award,  upon  the  application  of 
a  party,  and  on  filing  an  affidavit,  showing  that  notice  of 
filing  the  award  has  been  served  on  the  adverse  party  or 
his  attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  has  been 
served,  the  award  must  be  entered  by  the  clerk  in  the 
judgment  book,  and  thereupon  has  the  eifect  of  a  judg- 
ment. 
Award,  extent  of— 7  Cal.  312;  12  Cal.  331 ;  37  Cal.  197. 

Delivered  to  the  parties— afterward,  no  change  or  correction,  2  Cal. 

322;  7  Cal.  312;  23  Cal.  365. 

After  five  days— on  filing  affidavit,  31  Cal.  128. 

Entering  jndgment  on  award— 1  Cal.  45;  4  Cal.  3;  14  Cal.  390. 
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§  1287.  The  court,  on  motion,  may  vacate  the  award 
upon  either  of  the  following  grounds,  and  may  order  a 
new  hearing  before  the  same  arbitrators,  or  not,  in  its 
discretion: 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or 
committed  gross  error  in  refusmg,  on  cause  shown,  to 
postpone  the  hearing,  or  in  refusing  to  hear  pertinent  evi- 
dence! or  o^erwiae  acted  improi^erljr,  in  a  manner  by 
whicli  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  tlieir  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitted, 
to  consider  a  part  of  the  matters  submitted  to  them;  or 
that  the  award  is  indefinite,  or  cannot  be  x^erformed. 

Award  conolasive— except  as  stated  in  section,  1  Gal.  45:  and  see 
3  CaL  431. 

Vacating  award,  grounds  for— Subd.  1,  fraud,  mistake,  or  accident, 
2  Cal.  74, 122;  4  Cal.  122, 205;  14  Cal.  390.  Snbd.  2,  misconduct, 4  Cal.  205; 
ai  Cal.  128:  contrary  to  law  and  evidence,  14  Cal.  390.  Subd.  3,  in  ex- 
cess of  powers, 21  Cal.  317 :  indefinite,  2  Cal.  599:  12  CaL  331 ;  14  Cal.  390; 
87  Ca..  197. 

§  1288.  The  court  may,  on  motion,  modify  or  correct 
the  award,  where  it  appears : 

1.  That  there  was  a  miscalculation  in  Agures  upon 
which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  proi)erty  tlierein ; 

2.  When  a  part  of  tlie  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  f  rofn  other  parts,  and 
does  not  affect  the  decision  on  the  matters  submitted ; 

3.  When  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  oeen  a  verdict,  or  the  imper- 
fection disregarded. 

-   Modifying  or  correcting  award— Snbd.  2,  iiartially  good,  2  CaL  74; 
9  Cal.  142. 

§  1289.  The  decision  upon  the  motion  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject 
to  appeal  in  a  civil  action;  but  the  judgment  entered  be- 
fore a  motion  made  cannot  be  subject  to  appeal. 

Motion  to  vacate  or  modify  award— sees.  12d7, 1288;  38  Cal.  286. 

Appealable  orders— eec.  939  and  notes. 

§  1290.  If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brought  therefor,  the  amount  to  be  recovered 
can  only  be  the  costs  and  damages  sustained  in  preparing 
for  and  attending  the  arbitration. 


TITLE  XI. 

Of  proceedings  in  Probate  Court. 

Chap.  I.    Of  jurisdiction.    §§  1294-1295. 

II.    Of  the  probate  of  wills.    §§  129S-1346. 
HI*    Of  executors  ancl  administrators,  their  letters, 
bonds,  removals,  and  suspensions.    §§  1349, 
1440. 
rV.    Of  the  inventory  and  collection  of  the  effects 

of  decedents.    §§  1443-1461. 
y.    Of  the  provisions  for  support  of  fanuly,  and  of 

the  homestead.    §§  1464-1486. 
YI.    Of  claims  a^inst  the  estate.    §§  1490-1513. 
Vjjl.    Of  sales  and  conveyance  of  property  to  de- 
cedents.   §§1516-1576. 
ym.    Of  the  poVers  and  duties  of  executors  and  ad- 
ministrators, and  of  the  management  of 
estates.    §§  1581-1591. 
IX.    Of  the  conveyance  of  real  estate  by  executors 
and  administrators  in  certain  cases.     §§ 
1597-1607. 
X.    Of  accounts  rendered  by  executors  and  admin- 
istrators, and  of  the  payment  of  debts.    §§ 
1612-1653. 
XL    Of  the  partition,  distribution,  and  final  settle- 
ment of  estates.    §§  1658-1698. 
XTT.    Of  orders,  decrees,  process,  minutes,  records, 

and  appeals.    §§  1704-1722. 
Xni.    Of  public  administrator.    §§  1726-1743. 
XrV.    Of  guardian  and  ward.    §§  1747-1809. 
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CHAPTER  I. 
OP  JURISDICTION. 

S  1294.  Jurisdiction  of  Probate  Court  over  the  estate,  wben  exercised. 
S  1295.  When  jurisdiction  decided  by  first  applicatiOD. 

§  1294.  Wills  must  be  proved,  and  letters  testament- 
ary or  of  administration  granted : 

1.  In  the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
died; 

2.  In  the  county  in  which  the  decedent  may  have  died, 
leaving  estate  therein,  he  not  being  a  resident  of  the 
8tate; 

3.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  having  died  out  of  the  State,  and  not 
resident  thereof  at  the  time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  State,  and  not 
leaving  estate  in  the  county  in  which  he  died; 

6.  In  all  other  cases,  in  the  county  where  application 
for  letters  is  first  made. 

Probate  matters—Jurisdiction  of  Superior  Courts  In,  sec.  76,  subd.  4 : 
of  former  Probate  Cfourts,  see  under  Supbrsbdeb  Coubts,  sec.  76n. 

Subdivision  1.  County  of  decedent's  residence— 7  Cal.  215;  10 
Cal.  110;  17  Cal.  233;  24  CaL  182;  Estate  of  Tittel,  My.  P.  Bep.  97;  228, 
237. 

SUBDivisioir  5.  County  where  application  first  made— see  sec. 
1295. 

§  1295.  Wlien  the  estate  of  the  decedent  is  in  more^ 
than  one  county,  he  having  died  out  of  the  State,  and  not* 
having  been  a  resident  thereof  at  the  time  of  his  death, 
or  being  such  non-resident,  and  dying  within  the  State, 
and  not  leaving  estate  in  the  county  where  he  died,  the 
Superior  Court  of  that  county  in  which  api)lication  is.  first 
made,  for  letters  testamentary  or  of  administration,  has 
exclusive  jurisdiction  of  the  settlement  of  the  estate. 
[In  effect  April  16th,  1880.] 

Oounty  where  application  first  made— court  of,  has  exclusive  juris- 
diction, 15  CaL  220. 
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CHAPTER  n. 
OF  THB  PROBATE  OF  WILLS. 

ART.  I.    PETITIOir,  NOTICB,  AKD  FSOOV. 

n.  CoiTTxsTHro  Fkobath  of  Will. 
ni.  Fbobatb  of  Fobeigv  Wills. 
IV.   CONTB8TI17U  Will  afteb  Frobatb. 

V.  Pbobatb  of  Lost  or  Destroyed  Will. 
YL  Pbobatb  of  Nuncupatiyb  Wills. 

ARTICLE  L 

PBTITIOir,  NOTIOB,  AND  PROOF. 

S  1296.  Custodian  of  will  to  deliver  aame^  to  whom.   Penalty. 

i  1299.  Wbo  may  petition  for  probate  of  will. 

I  1300.  Contents  of  petition. 

«  1301.  Wtien  executor  forfeits  r^ht  to  letters. 

I  1302.  Will  to  accompany  petition,  or  its  presentation  prayed  for  and 

bow  enforced. 
I  1303.  Notice  of  petition  for  probate,  how  given. 
§  1304.  Heirs  and  named  executors  to  be  notified,  how. 
§  1305.  Petition  may  be  presented  to  Judge  at  chambers,  and  what 

judge  may  do. 
i  1306.  Hearing  proof  of  w4Il  after  proof  of  service  of  notice. 
;( 1307.  Who  niiay  appear  and  contest  the  will. 
I  1308.  Probate,  when  no  contest. 
S  1309.  Olographic  wills. 

§  1298.  Every  custodian  of  a  will,  witbin  thirty  days 
after  receipt  of  information  that  the  maker  thereof  is 
dead,  must  deliver  the  same  to  the  Superior  Court  havius 
jurisdiction  of  the  estate,  or  to  the  executor  named 
therein.  A  failure  to  comply  with  the  provisions  of  this 
section  makes  the  person  failing  responsible  for  all  dam- 
ages sustained  by  any  one  injured  thereby.  [In  effect 
April  16th,  1880.] 

Delivery  of  will  by  custodian— jurisdictional  significance  of  pro- 
vision, 22  CaJ.  397. 

§  1299  Any  executor,  devisee,  or  legatee  named  in  any 
will,  or  any  otber  person  interested  in  the  estate,  may,  'at 
any  time  after  the  death  of  the  testator,  petition  the 
court  having  jurisdiction  to  have  the  will  proved,  whether 
the  same  be  in  writing,  in  his  possession  or  not,  or  is  lost 
or  destroyed,  or  beyond  tbe  jurisdiction  of  the  State,  or  a 
nuncupative  will. 

Petition  ~not  essential  to  Jurisdiction,  22  Cal.335:  presumptions, 
where  missing,  22  Cal.  51.  f     -^ 
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§  1300.  A  petition  for  the  probate  of  a  will  must  show : 

1.  The  jnrisaictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to 
act,  or  renounces  his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  peti- 
tioner; 

4.  The  probable  value  and  character  of  the  property  of 
the  estate; 

5.  The  name  of  the  person  for  whom  letters  testament- 
•ary  are  prayed. 

Ko  defect  of  form,  or  in  the  statement  of  jurisdictional 
facts  actually  existing,  shall  make  void  the  probate  of  a 
will.    [In  effect  July  1st,  1874.]  ^ 

Petition  for  probate  of  will— 

SUBDiYisiON  1.  Jurisdictional  facts— 10  CaL  110,  and  see  note 
infra. 

Subdivision  3.  Besidence— as  a  lurisdietlonal  reqolrement.  My. 
P.  Bep.  88, 228, 237;  19  Cal.  183;  28  CaL  3^. 

Jurisdictional  facts  existing— absence  or  defect  of  petition  imma- 
terial, 22  Cal.  51, 397. 

§  1301.  If  the  person  named  in  a  will  as  executor,  for 
thirty  days  after  he  has  knowledge  of  the  death  of  the 
testator,  and  that  Jie  is  named  as  executor,  fails  to  peti- 
tion the  proper  court  for  the  probate  of  the  will,  and  that 
letters  testamentary  be  issued  to  him,  he  may  be  held  to 
have  renounced  his  right  to  letters,  and  the  court  may 
appoint  any  other  competent  person  administrator,  unless 
£^ood  cause  for  delay  is  shown. 

Failure  of  ezeontor  to  petition— does  not  affect  jnrisdictlon,  22  Cal. 
995. 

§  1302.  If  it  is  alleged  in  any  petition  that  any  will  is 
in  the  possession  of  a  third  person,  and  the  court  is  satis- 
fied that  the  allegation  is  correct,  an  order  must  be  issued 
and  served  upon  the  person  having  possession  of  the  will, 
requiring  him  to  produce  it  at  a  time  named  in  the  order. 
If  lie  has  possession  of  the  will,  and  neglects  or  refuses  to 
.produce  it  in  obedience  to  the  order,  he  may,  by  warrant 
from  the  court,  be  committed  to  the  jail  of  the  county, 
and  be  kept  in  close  confinement  until  be  produces  it. 

Probate  orders  and  citations— sees.  1704-1711. 

Imprisonment  nntil  order  obeyed— sec.  1219. 

§  1303.  When  the  petition  is  filled  and  the  will  pro* 
duced,  the  clerk  of  the  court  must  set  the  petition  for 
hearing  by  the  court  upon  some  day  not  less  than  ten  nor 
more  than  thirty  days  from  the  production  of  the  will. 
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Notice  of  the  hearing  shall  be  given  by  such  clerk  by  pub- 
lishing the  same  in  a  newspaper  of  the  county;  if  there  is 
none,  then  by  three  written  or  printed  notices  posted  at 
three  of  the  most  public  places  in  the  county.  If  the  notice 
is  published  in  a  weekly  newspaper,  it  must  appear  therein 
on  at  least  three  different  days  of  publication;  and  if  in  a 
newspaper  published  oftener  than  once  a  week,  it  shall 
be  so  published  that  there  must  be  at  least  ten  days  from 
the  first  to  the  last  dav  of  publication,  both  the  lirst  and 
the  last  day  being  included.  If  the  notice  is  by  posting, 
it  must  be  given  at  least  ten  days  before  the  nearing 
[Approved  March  3rd,  1881.] 

Production  of  will— initiates  jurisdiction,  22  Cat  385. 

Order  directing  publication-^particularity  of,  51  CaL  146. 

Publication  of  notice— sec.  1705;  SOCal.  650:  where  defective,  pro- 
ceedings vacated,  My.  P.  Rep.  75:  order  for,  need  not  direct  number 
of  insertions,  51  Cal.  146. 

§  1304.  Copies  of  the  notice  of  the  time  appointed  for 
the  probate  of  the  will  must  be  addressed  to  the  neirs  of  the 
testator  resident  in  the  State,  at  their  places  of  residence, 
if  known  to  the  petitioner,  and  deposited  in  the  post- 
office,  with  the  i>ostage  thereon  prepaid,  at  least  ten  days 
before  the  hearing.  If  their  places  of  residence  be  not 
known,  the  copies  of  notice  may  be  addressed  to  them, 
and  deposited  in  the  post-office  at  the  county  seat  of  the 
county  where  the  proceedings  are  pending.  A  copy  of  the 
same  notice  must  m  like  manner  be  mailed  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to 
any  person  named  as  coexecutor  not  petitioning,  if  their 
places  of  residence  be  known.  Proof  of  mailing  the 
copies  of  the  notice  must  be  made  at  the  hearing.  Per- 
sonal service  of  copies  of  the  notice  at  least  ten  days 
before  the  day  of  hearing  is  equivalent  to  mailing.  [In 
effect  July  Ist,  1874.1 

Notice  to  heirs— record  must  show,  44  CaL  366;  My.  P.  Bep.  130. 

Notice  to  coezecutor— residence  must  appear,  51  Gal.  146. 

Oitation  not  served— effect  of,  on  Jurisdiction,  14  Gal.  103. 

§  1305.  A  judge  of  the  Superior  Court  may  at  any 
time  receive  petitions  for  the  probate  of  wills,  and  make 
and  issue  all  necessary  orders  and  writs,  to  enforce  the 
production  of  wills,  and  the  attendance  of  witnesses,  and 
may  api)oint  special  sessions  of  his  court  for  hearing  peti- 
tions, trials  of  issue,  and  admitting  wills  to  probate.  [In 
effect  April  16th,  1880.] 

lYobate  poVera  at  chambers— sec.  166. 
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Probate  orders  and  proc6Mee--«ec.  1704  et  seq. 
Special  sessiona— terms  formerly,  see  sec.  73n. 

§  1306.  At  the  time  appointed  for  the  hearing,  or  the 
time  to  which  the  hearing  may  hare  been  postponed,  the 
court,  unless  the  parties  appear,  must  require  proof  that 
the  notice  has  been  given,  which  being  made,  the  court 
must  hear  testimony  in  proof  of  the  wiU.  [In  effect  July 
1st,  1874.] 

Time  appointed  for  the  hearing— 22  Cal.  51. 

Proof  of  notice--to  heirs  of  estate.  5  Cal.  70;  49  CaL  590;  My.  P.  Bepr 
UO. 

Testimony  In  proof  of  the  will— eecs.  1306,  ISOO,  1315, 1816. 

§  1307.  Any  person  interested  may  Appear  and  con- 
test the  will.  Devisees,  legatees,  or  heirs  of  an  estate 
may  contest  the.  will  through  their  guardians,  or  attorneys 
appointed  by  themselves  or  by  the  court  for  that  purpose; 
but  a  contest  made  by  an  attorney  appointed  by  the 
court  does  not  bar  a  contest  after  probate  by  the  party  so 
represented,  if  commenced  within  the  time  provided  in 
article  four  of  this  chapter;  nor  does  the  non-appointment 
of  an  attorney  by  the  court  of  itself  invalidate  toe  probate 
of  a  will.    [In  effect  July  1st,  1874.] 

Oontest— sec.  1312  et  teq. :  acquiescenoe  as  Imr,  6  CaL  168. 

G-nardians—secs.  372, 373, 1747-1809. 

Attorneys— generally,  sees.  275-290. 

Attorney  appointed  by  the  cottrt— sec.  1718;  My.  P.  Bep.  6;  Estate  of 
Cmmlngham,  Mo.  6590,  from  the  Bench,  March  11th,  18^.  5  Fac.  C.  L. 
jj.  515. 

§  1306.  If  no  person  appears  to  contest  the  probate  of 
a  will,  the  court  may  admit  it  to  probate  on  the  testimony 
of  one  of  the  subscribing  witnesses  only,  if  he  testifies 
that  the  will  was  executed  in  all  particulars  as  required 
by  law,  and  that  the  testator  was  of  sound  mind  at  the 
time  of  its  execution. 

Admitting  to  probate— where  contest,  sees.  1314, 1817, 1818:  concln- 
siveness  of,  sec.  1906,  snbd.  1 ;  20  Gal.  233;  22  Cal.  72. 
Will  waa  ezecnted— proof  of  executicm  of  writing,  sec.  1940. 

§  1309.  An  olographic  will  may  be  proved  in  the  same 
manner  that  other  private  writings  are  proved. 
Olographic  will— signature  to.  My.  P.  Bep.  5, 78, 140. 
Private  writings,  how  proved— sec.  1940. 

CODB  Civ.  FBOC.— 88. 
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ARTICLE  n. 
CoiTTBBTnro  Pbobats  ov  wills. 

i  iai2.  Contestant  to  file  grounds  of  contest,  and  petitioner  to  repljr. 

11919.  How  ivory  obtalneu  and  trial  had. 
1314.  Yerdiet  of  tbe  Jury.  Judgment.  Appeal. 
1S15.  Witnesses,  who  and  how  many  to  he  examBied.    Proof  of 
handwriting  admitted,  when. 
1 1816.  Testimony  reduced  to  writing  for  f ntore  erldencet 
S  1117.  If  proved,  certificate  to  be  attached. 
S  1)18-  Wul  and  proof  to  be  filed  and  recorded. 

§  1312.  If  any  one  appears  to  contest  the  will,  he  innst 
lile  written  grounds  of  opposition  to  the  probate  thereof, 
and  serve  a  copy  on  the  petitioner  and  other  residents  of 
the  county  inteKted  in  the  estate,  any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  the  eronnds  of  de- 
murrer provided  for  in  part  two,  title  six,  chapter  three  of 
this  Code.  If  the  demurrer  is  sustained,  the  court  must 
allow  the  contestant  a  reasonable  time,  not  exceeding  ten 
days,  within  -which  to  amend  his  written  opposition.  If 
the  demurrer  is  overruled,  the  petitioner  and  others  inter- 
ested may  jointly  or  separately  answer  the  contestant's 
grounds,  traversing  or  otherwise  obviating  or  avoiding 
the  objections.    Any  issues  of  fact  thus  raii^,  involving : 

1.  The  competency  of  the  decedent  to  make  a  last  will 
and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  exe- 
cution of  the  will  from  duress,  menace,  fraud,  or  undue 
influence; 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses;  or 

4.  Any  other  questions  substantially  affecting  the  va- 
lidity of  the  wUl— 

Must,  on  request  of  either  party  in  writing,  (filed  three 
days  prior  to  the  day  set  for  the  hearing)  be  tried  by>a 
jury.  If  no  jury  is  demanded,  the  court  must  try  and  de- 
termine the  issues  joined..  On  the  trial,  the  contestant  is 
plaintiff  and  the  petitioner  is  defendant. 

Oontestants— sec.  1307. 

Contest— before  probate,  does  not  Involve  constmotion  of  will,  49 
CaL  899 :  after  probate,  sec.  1327  et  $eq. :  through  attorney  appointed  by 
the  court,  sec.  1307  and  note. 

Gkonnds  of  opposition— 

SUBDiviBioir  1.  Oompetency— Estate  of  Toomes,  April  7th,  1880, 
5  Pac.  C.  L.  J.  288;  My.  P.  Bep.  12, 136. 
SUBDIVISIOV 

March  31st, 
of  grounds, 

SUBDivisioif  8.  Ejceoutioa— see  sec.  1316. 
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Qrounds  of  deniwre]^— sQps.  430-434:  specifyfng.  My.  P.  Bep.  206«     . 
Contestant  plaintiff—miist  open  proofs,  My.  F.  Sep.  73. 

§  1313.  When  a  jury  is  demanded,  the  Superior  Court 
must  impannel  a  jury  to  try  the  case,  in  the  manner  pro-' 
Tided  for  impanneline  trial  juries  in  courts  of  record;  and 
the  trial  must  be  conducted  in  accordance  with  the  provi- 
sions of  part  two,  title  eisht,  chapter  four,  of  this  Code. 
A  trial  by  the  court  must  be  conducted  as  provided  in  part 
two,  title  eight,  chapter  five,  of  this  Code.  [In  effect 
April  16th,  1880.] 

Trial  jnries— in  courts  of  record,  smnmonlng,  sees.  225-228:  Impan- 
nellng,  sees.  246, 247. 

Oondnct  of  trial— sec.  607n;  sees.  600-628.' 

Ttial  by  the  court— sees.  631-636. 

TnnsSer  of  proceeding— sees.  397,  S98, 1431-1433 ;  46  CaL  245. 

§  1314.  The  jury,  after  hearing  the  case,  must  return 
a  special  verdict  ui)on  the  issues  submitted  to  them  by 
the  court;  upon  which  the  judgment  of  the  court  must  be 
rendered,  either  admitting  the  will  to  probate  or  reject- . 
ing  it.  In  either  case,  the  proofs  of  the  subscribing  wit- 
nesses must  be  reduced  to  writing.  If  the  will  is  admit- 
ted to  probate,  the  judgment,  will,  and  proofs  must  be 
recorded. 

Special  verdict— conclusiveness  of,  sec.  1317;  34  Cal.  687:  verdict 
generally,  sees.  624-628. 
Judgment  of  the  ootirt— neied  not  he  formal,  22  CMO.  51. 
Froo&  reduced  to  writing— see  sec.  1316. 

§  1315.  If  the  will  is  contested,  all  the  subscribing  ^ 
witnesses  who  are  present  in  the  county,  and  who  are  of 
sound  mind,  must  be  produced  and  examined,  and  the 
death,  absence,  or  insanity  of  any  of  them  must  be  satis- 
factorily shown  to  the  court.  If  none  of  the  subscribing 
witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  the  will,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove  the  sanity  of  the  testator  and  the 
execution  of  the  will ;  and  as  evidence  of  the  execution  it 
may  admit  proof  of  the  handwriting  of  the  testator  and 
of  the  subscribing  witnesses^  or  any  of  them. 

Writings— proof  of  execution,  sec.  1940.     , 

Witnesses— generally,  sec.  1878-1884:  attendance  of,  piocazing,  sec. 
1S85  et  *eq, 

§  1316.  The  testimony  of  each  witness,  reduced  to 
writing  and  signed  by  him,  shall  be  good  evidence  in  anv 
subsequent  contests  concerning  the  validity  of  the  will. 
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or  the  BufBciency  of  the  proof  thereof,  if  the  witness  "be 
dead,  or  has  permaneDtly  removed  from  this  State. 

§  1317.  If  the  court  is  satisfied,  upon  the  proof  taken, 
or  from  the  facts  found  by  the  jury,  that  the  will  was 
doly  executed,  and  that  the  testator  at  the  time  of  its  ex- 
eoution  was  of  sound  and  disposing  mind,  and  not  acting 
under  duress,  menace,  fraud,  or  uiKlae  influence,  a  certif- 
icate of  tlie  proof  and  the  facts  found,  signed  by  the 
judge  and  attested  by  the  seal  of  the  court,  must  be  at- 
tached to  the  will.    [In  effect  April  16th,  1880.1 

Oertifloate  atuched  to  will-mrectonr  merely,  32  Cal.  91. 

Seal  required— sec  153,  subd.  2. 

§  1318.  The  will,  and  a  certificate  of  the  proof  thereof, 
must  be  filed  and  recorded  by  the  clerk,  and  the  same, 
when  so  filed  and  recorded,  shall  constitute  part  of  the 
record  in  the  cause  or  proceeding.  All  testimony  shall 
be  filed  by  the  clerk.    [In  effect  April  15th,  1880.] 

Oonstitate  part  of  record,  etc.— inserted  by  amdt.  1880. 

ABTICLE  III. 
PBOBATE  or  FOEEION  WILLS. 

S  1322.  Wills  proved  in  other  States  to  be  recorded,  when  and  where. 
S  1323.  Proceedings  on  the  production  of  a  foreien  wiU. 
S  1324.  Hearing  proofs  of  probate  of  foreign  wllC 

§  1322.  All  wills  duly  proved  and  allowed  in  any 
other  of  the  United  States,  or  in  any  foreign  country  or 
State,  may  be  allowed  and  recorded  in  the  Superior  Court 
of  any  county  in  which  the  testator  shall  have  left  any 
estate.    [In  effect  April  16th,  1880.] 

§  1323.  When  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the  ex- 
ecutor, or  by  any  other  person  interested  in  the  will,  with 
a  petition  for  letters,  the  same  must  be  filed,  and  the  court 
or  judge  must  appoint  a  time  for  the  hearing;  notice 
whereof  must  be  given  aa  hereinbefore  provided  for  an 
original  petition  for  the  probate  of  a  will. 
Foreign  ezecator— no  extra-terri|j|»rlal  authority,  see  sec.  1913. 

Notice  as  for  an  original  petition— see' sec.  1303  ef«eg.:  appUcati<m 
of  special  statute,  39  Cal.  fiM. 

Attorney  for  absent  heirs^sec.  1718. 

§  1324.  If,  on  the  hearing,  it  appears  upon  the  face  of 
the  record  that  the  will  has  been  proved,  allowed,  and 
admitted  to  probate  in  any  other  of  the  United  States,  or 
in  any  foreign  country,  and  that  it  was  executed  accord- 
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ing  to  the  law  of  the  place  in  which  the  same  was  xoade, 
or  in  which  the  testator  was  at  the  time  doDUcUeid»  or  In 
conformity  with  the  laws  of  this  State,  it  must  be  ad- 
Hiitted  to  probate  and  have  the  same  force  and  effect  as  a 
will  first  admitted  to  probata  in  this  State,  and  letters 
testamentary  or  of  administration  issued  tlK»eon. 

Admitted  to  probate— effect  of  jadgment,  22  Osl.  72. 

XiOttors  testamentory  or  of  mdminiftratlon-^eGS.  1M9-1382. 

ARTICLB  IV. 

CoiTTzsTiiro  Will  avtbr  Paobats. 

1127.  VbeprolMlte  may  be  contested  witlifn^aeyeir. 
IXK.  CttanoB  to  teisaned  to  parties  Interested. 
1329.  tlie  hearing  bad  on  proof  of  aervice. 

ItaO.  FetitiQns  to  revoke  probate  of  will  tried  by  jury  or  court 
Judgment,  wbat. 
S  1331.  On  reyocatlon  of  probate,  powers  of  eyeeator,  etc.,  ce^se,  |!>«t 

not  liable  for  lusts  in  good  faith. 
8  1332.  Costs  and  expenses,  by  whom  paid. 

S  1333.  Probate,  when  conclnsiye.    One  year  after  lemoval  of  dlsa* 
bility  given  to  infants  and  others. 

S  .1327.  When  a  will  has  been  admitted  to  j[>robate, 
any  person  interested  may,  at  any  time  within  one  year 
.  after  such  probate,  contest  the  same  or  the  Validity  of  the 
'  will.  For  that  purpose  he  must  file  in  the  court  in  which 
the  will  was  proTea,  a  petition  in  writiuff,  containing  his 
allegations  against  the  validity  of  the  will  or  against  the  • 
snfiSciency  of  the  proof,  and  praying  that  the  probate  may 
be  revoked. 

Within  one  year  after  prpbate— Estate  of  Cunningham^  My.  P.  Bep. 
214:  orappeal,5Pac.C.L.  J.515;  My.  P.  Bep.  255 :  if  no  contest,  prQbate 
eonclusive,  sec.  1333. 

Distribation  proper  before  end  of  y»ar-^l  Cal.  368;  32  CaL  94. 
Attorney  appointed  by  the  court— powers  as  to  proceedings  for  re- 
vocation. My.  r.  Bep.  6, 75. 

Petition  for  revocation— My.  P.  B^.  239:  allegations  ugainst  valid- 
ity of  will,  see  sec.  1312. 

§  1328.  Upon  filing  the  petition,  a  citation  must  be 
issued  to  the  executors  of  the  will,  or  to  the  administca- 
t<MS  with  the  will  annexed,  and  to  all  the  legatees  and, 
devisees  mentiioned  in  the  will,  and  heirs  resiain^  in  the 
State,  so  far  as  known  to  the  petitioner;  or  to  their  guard- 
ians, if  anv  of  them  are  minors;  or  to  their  personal 
representatives,. if  any  of  them  are  dead;  requiring  them 
to  linear  before  the  court  on  some  day  of  a  regular  term, 
therein  specified,  to  show  cause  why  the  probate  of  the 
will  should  not  be  revoked.    [In  effect  July  1st,  1874.  J 

Citation— see  sees.  1707-1711. 
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Gki^rdian8-«ec.  It22;  sec.  1747  ^  seq,  .  ^ 

Begtilar  tenn— abolition  of  terms,  sec.  73i». 

§  3.329.  At  the  time  appointed  for  showing  cause,  or  at 
any  time  to  which  the  bearing  is  postponed,  personal  serv- 
ice of  the  citations  kaving  been  made  upon  any  persons 
named  therein,  the  court  must  proceed  to  tr^  the  issues 
of  fact  joined  in  the  same  manner  as  in  an  original  con> 
test  of  a  will. 

Proof  of  notice— see  sec.  1M6^ 

Tky  the  issnes  joined— see  sec.  1312;  Estate  of  Cannlngham,  Msrch 
nth.  1880, 5  Pac.  C.  L.  J.  615: 

§  1330.  In  all  cases  of  petitions  to  revoke  the  probate 
of  a  will,  wherein  the  original  probate  was  granted  with- 
out, a  contest,  on  written  demand  of  either  party,  filed 
three  days  prior  to  the  hearing,  a  trial  by  jury  must  be 
had  as  in  cases  of  the  contest  of  an  original  petition  to 
admit  a  will  to  probate.  If,  upon  hearing  the  proofs  of 
the'>parties,  tlie  jury  shall  find,  or  if  no  jury  is  had,  the 
court  shall  decide,  that  the  will  is  for  any  r^eason  invalid, 
or  that  it  is  not  sufficiently  proved  to  be  the  last  .will  of 
the  testator,  the  probate  must  be  annulled  and  revoked. 

Jury— trial  by,  «ecs.  1313, 1314. 

§  1331.  Upon  the  revocation  beine  made,  the  i>ower8 

of  the  executor  or  administrator  with  the  will  annexed 

•must  cease;  but  such  executor  or  administrator  shall  not 

be  liable  for  any  act  done  in  good  faith  previous  to  th« 

revocation. 

Acts  before  revocation,  valid— sec.  1428. 

§  1332.  The  fees  and  expenses  must  be  paid  by  the 
party  contesting  the  validity  or  probate  of  the  will,  if  the 
will  in  probate  is  confirmed.  If  the  probate  is  revoked, 
the  costfi  must  be  paid  by  the  party  who  resisted  the 
revocation,  or  oat  of  the  propert;^  of  the  decedent,  as  the 
court  directs. 

Oosts  of  contest—costs  generally,  see.  1021  et  seq, 

§  1333.  If  no  person,  within  one  year  after  the  probate 
of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive;  saving  to  infants  and 
persons  of  unsound  mind,  a  like  period  of  one  yoar  after 
their  respective  disabilities  are  removed.  [In  effect  Jidy 
1st,  1874.] 

OonclnalTeness  of  probate— sec.  1908, sabd.  1  and  notes;  20  CaL233. 

Oorertnre  not  a  ^b^bility—Hy.  P.  Bep.  19. 

Distribution  need  not  be  postponed— for  those  under  disability, 
SSGaL94.  ^ 


451  PBOBATB  OF  WILLS!  §§  1338-41 

ABtlCLE  V. 

Pbobats  of  Lost  ok  Dsstbotzd  will. 

1338.  Proof  of  lost  or  destroyed  will  to  be  taken. 

1389.  Must  have  been  in  existence  at  time  of  death.  .  . 

1340.  To  be  certified,  recorded,  and  letters  tbereon  granted. 

1341.  Court  to  restrain  injurious  acts  of  executors  or  administrators 
during  proceedings  to  prove  lost  will. 

§  1338.  Whenever  any  will  is  lost  or  destroyed,  the 
Superior  Court  must  take  proof  of  the  execution  and 
validity  thereof,  and  establish  the  same;  notice  to  all  per- 
sons  interested  bein^;  first  given,  as  prescribed  in  regard 
to  proofs  of  wills  in  other  cases.  All  the  testimony  given 
must  be  reduced  to  writing,  and  signed  by  the  witnesses. 
[In  effect  April  16th,  1880.J 

Notice  as  to  all  persons  interested— sees.  1303, 1304:  by  citation, 
sees.  1707-1711 :  service  of  papers,  sec.  1010  et  seq. 

§  1339.  No  will  shall  be  proved  as  a  lost  or  destroyed 
-wU],  unless  the  same  is  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator,  or  is  shown  to 
have  been  fraudulently  destroyed  in  the  lifetime  of  the 
testator,  nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses. 

§  1340.  When  a  lost  will  is  established,  the  provisions 
thereof  must  be  distinctly  stated  and  certified  by  the 
judge,  under  his  hand  and  the  seal  of  the  court,  and  the 
certificate  must  be  filed  and  recorded  as  other  wills  are 
filed  and  recorded,  and  letters  testamentary  or  of  admin- 
istration, with  the  will  annexed,  must  be  issued  thereon 
in  the  same  manner  as  upon  wills  produced,  and  duly 
proved.  The  testimony  must  be  reduced  to  writing, 
signed,  certified,  and  filed  as  in  other  cases,  and  shall 
have  the  same  effect  as  evidence  as  provided  in  section 
one  thousand  three  hundred  and  sixteen.  [In  effect  April 
16th,  1880.] 

Oertificate— sec.  1317.  *  * 

Zaetters  testamentary,  etc.— «ecs.  1349-1362. 

§  1341.  If,  before  or  during  the  pendency  of  an  appli- 
cation to  prove  a  lost  or  destroyed  will,  letters  of  admin- 
istration are  granted  on  the  estate  of  the  testator, -or 
letters  testamentary  of  any  previous  will  of  the  testator 
are  granted,  the  court  mav  restrain  the  administrators  or 
executors  so  appointed  from  any  acts  or  proceedings 
which  would  be  injurious  to  the  legatees  or  devisees 
claiming  under  the  lost  or  destroyed  will. 
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ABTICLE  YL 
Thb  Pbobats  of  nuwoupativb  Wills. 

il844.  KoncTipative  willB,  when  and  bow  admitted  to  |»robate. 
1845.  Additional  reqairement«  In  probate  of  nuncnpatlve  willfl. 
liMfi.  Contests  andappointments  to  conf  onn  to  provisions  as  to  e^ben^ 
wills. 

§  1344.  Nuncupative  wills  may  at  any  time,  within 
six  mouths  after  the  testamentary  words  are  speken  by 
the  decedent,  be  admitted  to  probate,  on  petition  and 
notice  as  provided  in  article  one,  chapter  two,  of  this 
title.  The  petition,  in  addition  to  the  jurisdictional  facts, 
must  allege  that  the  testamentary  words,  or  the  substance 
thereof  were  reduced  to  writing  within  thirty  days  after 
thev  were  spoken,  which  writing  must  accomp^^y  the 
petition. 

NnncnpatlTe  wills— Civil  Code,  pecs.  1288-1281:  nnd«r  Xexicaa 
system,  1  Cal.  488. 

F«t)Sioo  and  aotica— sees.  1296-1^08. 

§  1345.  The  Superior  Court  must  not  receive  or  enter- 
tain a  petition  for  the  probate  of  a  nuncupative  will  until 
the  lapse  of  ten  days  from  the  death  of  the  testator,  nor 
must  such  petition  at  any  time  be  acted  on  until  the  tes- 
tamentary words  are,  or  their  substance  is,  reduced  to 
writing  and  filed  with  the  petition,  nor  until  the  surviv- 
ing husband  or  wife,  (if  any)  and  all  other  persons  resi- 
dent in  the  State  or  county  interested  in  the  estate,  arse 
notified  as  hereinbefore  provided.  [In  effect  April  16th, 
1880.] 

VotHfUag  parfoas  iatorafted^-see  sec.  1198a. 

§  1346.  Contests  of  the  probate  of  nuncupative  wills, 
and  appointments  of  executors  and  administrators  of  the 
estate  devised  thereby,  must  be  had,  conducted,  and  made 
as  hereinbefore  provided  in  cases  of  the  probate  of  writ- 
ten wills. 
Fkt»bate  pontesta— sec.  1312  et  stg. ;  sec.  1327  et  teq* 
Oontesting  appointment  of  executors,  etc.—secs.  1351, 1374. 
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CHAPTER  ni. 

OP  wtBcVTona,  akd  administrators, 

TBfilR  XiETTERS,  BONDS,  REMOVALS, 
AND  SUSPENSIONS. 

ABT.  L    LSTTBB8   TBSTAHBITTA&T  A9D  OV  ADMIIQBTBATION, 

WITH  TfiB  Will  Akhtsxed,  how  and  to  Whoh 

ISSUBD. 
n.    FOBII  OF  XiETTBRS. 

III.  LETTERS  OF  ADMIirXSTRATIOlC   TO    WHOK    AKD    THE 

ORDBB  in  which  THBT  are  GRAIfTED. 

IV.  PBTITIOH  AND   GOBTE8T  FOB  LBTTBB8,  AND    ACTION 

THEREON 

V.  Bevocation  of  Letters  and  Proceedings  there- 
for. 
VI.  Oaths  and  Bonds  of  Exeotttors  and  Administra- 
tors. 
VH.   Special  Administrators  and  their  Powers  and 

Duties. 

vm.  Wills  Found  After  Letters  of  Administration 
Granted. 
IX.  Disqualification  of  Judges  and  Transfers  of 

Administration. 
X.  Bbmovals  and  Suspensions  in  Certain  Cases. 

ARTICLE  L 
LXTTERS  testamentary  AND  OF  ADMINISTRATION,  WITH  THE 

Will  annexed,  how  and  to  Whom  Issued. 

I  1^9.  To  whom  letters  on  proved  wiU  to  issue. 
S  1350.  Who  are  incompetent  as  executors  or  administrators.   Letters 
.    with  will  annexed  to  issue,  when. 
1351.  Interested  parties  may  file  objections. 

1392.  Unmarried  woman  executrix  or  administratrix  marrying,  her 
authority  ceases.  Married  woman  named  may  he  execu- 
trix, but  not  administratrix. 

1353.  Executor  of  an  executor. 

1354.  Letters  of  administration  durante  minore  xtaU, 
1356.  Acts  of  a  portion  of  executors  valid. 
1356.  Authority  of  administrators  with  will  annexed.  Letters,  how 

Issued. 

§  1349.  The  court  admitting  a  will  to  probate,  after 
the  same  is  proved  and  allowed,  must  issue  letters 
thereon  to  the  persons  named  therein  as  executors  who 
are  competent  to  discharge  the  trust,  who  must  appear 
and  qualify,  unless  objection  is  made  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-one. 

Letters  testaxnentary—form  of,  sec.  1360 :  when  not  ordered  to  issue, 
36  Cai.  75 :  Issued  to  persons  not  authorized,  are  void,  52  Cal.  658. 


I 


moy 
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Qnalifleadon  of  MMontozs— sees.  1387-1407:  powexs  before  ChrU 
Code,  sec.  1373. 

X350.  Ho  person  is  competent  to  serve  as  executor 
at  the  time  the  will  is  admitted  to  probate,  is : 

1.  Under  the  a«^e  of  majority; 

2.  Convicted  ofan  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence«  or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompe- 
tent,  or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an- 
nexed, must  be  issued  as  designated  and  provided  for  the 
Sant  of  letters  in  cases  of  intestacy.  [Approved  April 
t,  187«.] 

Incompetent  to- serve  as  ezecntors-eabd.  l,mlno]%8ee  sec  1354: 
8ubd.  3,  want  of  integrity,  My.  P.  Bep.  117. 
Some  of  ezecntors  nnable  to  act-Hsec.  1354. 
Marriage— as  affecting  competency,  sec.  1352. 
Letters  of  administration  with  will  annexed— see.  1356. 

§  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  ob- 
jections must  be  heard  and  determined  by  the  court;  a 
petition  may,  at  the  same  time,  be  filed  for  letters  of  ad- 
ministration with  the  will  annexed. 

Letters  of  administration  with  will  annexed— sec.  1356. 

§  1352.  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  faer  authority  is  extinguished.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
pointed and  serve  in  every  respect  as  a/emme  soU, 

Unmarried  woman— appointed  executrix,  marries,  18  GaL  20:  ap- 
plication to  widow,  42  Gal.  4iS2. 

Married  woman— not  to  be  administralarix,  sec.  1370. 

§  1353.  No  executor  of  an  executor  shall,  as  such,  be 
authorized  to  administer  on  the  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  left  unadministered, 
must  be  issued. 

Executor  of  an  executor— claim  cannot  be  presented  to,  58  CaL  618. 

Letters  of  administration  with  will  annexed— sec.  13S6. 

§  1354.  Where  a  person  absent  from  the  Stat«,  or  a 
minor,  is  named  executor — if  there  is  another  executor 
who  accepts  the  tnist  and  qualifies— the  latter  may  have 
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letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted ;  but  the  court  may,  in  its  dis- 
cretion, revoke  them  on  the  return  of  the  aosent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

§  1355.  When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  the  trust,  re- 
quired by  tne  will,  as  effectually  for  every  purpose  as  if  all 
were  appointed  and  should  act  together;  where  there  are 
two  executors  or  administrators,  the  act  of  one  alone  shall 
be  effectual,  if  the  other  is  absent  from  the  state,  or  la- 
boring under  any  legal  disability  from  serving,  or  if  he 
has  given  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both ;  and  where  there  are  more  than 
two  executors  or  admini8trat6rs,  the  act  of  a  majority  is 
valid. 

Bemainder  of  ezecnton  acting—where  some  Incapacitated,  etc., 
8ec.l42B. 

Ooexecator  not  acting— not  entitled  to  show  of  commiaslons,  24 
CaLW. 

Joint  antbority— sec.  15. 

Anthoritf  of  ezecntOTS— hefore  qualifying.  Civil  Code,  see.  1373:  he- 
tare  letters  revoked,  sec  1428:  powers,  etc.,  generally,  sec.  1581  et  $eq. : 
removals,  etc.,  sec.  1416  et  seq. 

§  1356.  Administrators  with  the  will  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 

AaibjoritY  of  ezaoittora-sec.  1355n. 

Administrators  with  the  wlU  annexed— same  power  as  executor, 
82  Gal.  436:  may  maintain  conversion,  29  CaL  507. 

ARTICLE  n. 

FOBX  OF  LETTSBS. 

S  1960.  Form  of  letters  testamentary. 

~  1361.  Form  of  letters  of  administration  with  the  will  annexed. 
1362.  Form  of  letters  of  administration. 

§  1360.  Letters  testamentary  must  be  substantially  in 
the  following  form:  State  of  California,  county,  or  city 

and  countv,  of .    The  last  will  of  ^A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of ,  CD.,  who  is  named  therein  as  snch, is 

hereby  appointed  executor.  Witness,  6.  H.,  clerk  of  the 
Superior  Cou|^  of  the  county,  or  city  and  county,  of  — , 

with  the  seal  of  the  court  affixed,  the day  of ,  a. 

D.  18—.    (Seal.)    By  order  of  the  court.    G.  BL,  clerk. 
[In  effect  April  16th,  1880.] 
Seal— required,  sec  89,  sabd.  2:  of  courts,  genefalljr,  sees.  147-US. 

I  1361.  Letters  of  administration,  with  the  will  an- 
nexed, must  be  substantially  in  the  following  form:  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
may  be),  C.  D.  is  hereby  appointed  administrator  with  the 
will  annexed.    Witness,  G.  H.,  clerk  of  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  with  the 

seal  of  the  court  affixed,  the day  of ,  A.  n.  18—. 

(Seal.)  By  order  of  the  court.  G.  H.,  clerk.  [In  effect 
AprU  16tb,  188a] 

See— sec.  laeOn: 

§  1362.  Letters  of  administration  must  be  signed  by 
the  clerk,  under  the  seal  of  the  court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of .  C.  D.  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal.)  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  the  county, 

or  city  and  county,  of ,  with  the  seal  thereof  affixed, 

the day  of ,  a.  d.  18 — .    By  order  of  the  court. 

G.  H.,  clerk.    [In  effect  April  16th,  1880.] 

See— sec.  1360n. 

ABTIGLE  m. 

Lkttebs  ov  AnicnrisTBATioB',  to  Whoh  Aim  thb  Obbbb  ni 

WHICH  TKBT  AKB  QHAHTSD. 

S  1365.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 

1366.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  ox  court  to  appoint  administrator,  wben. 

1368.  When  minor  entitled,  who  appointed  administrator. 

1369.  Who  are  incompetent  to  act  as  administrators. 

1370.  Married  woman  not  to  be  administratrix. 

§  1365.  Administration  of  the  estate  of  a  person  dy- 
ing intestate  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  i>ortion 


thereof ;  and  they  oie,  lespectiYel;,  entitled  thereto  in  the 
following  order : 

1.  The  BurrivinK  Imaband  or  irUe,  or  Boote  competent 
person  wLoni  he  or  Bhe  may  reqneat  to  have  appointed ; 

2.  The  Children; 

3.  The  father  or  mother ; 
i.  The  brotliers; 

5.  TheslBters: 

G.  The  grandchildren; 

7.  The  next  of  kin  entitled  to  Bhare  in  the  dlstrlbation 
of  the  estate; 

8.  The  public  adminiatrator; 

9.  The  creditors; 

10.  Any  person  legal!;  competent. 

If  the  decedent  was  a  member  of  a  partnerahlp  at  the ' 
time  of  bis  deceage,  the  Burvivini(  pattner  most  ir 


■dmliilitiBtor.Mr.  P.  Bep. 
w.  g.  Ii.  J.  Tt  I  letto*  iiaiil- 
IrdiUau,  1^.  P.  Kep.  tH. 

!  BdOpted  HID,  QomlnM  of, 

!ap.Ufi.  8ati£l,BT0Clier^ 
text  1/MH.eBtttlea  toitan, 
ferrcd  to  oceilltoii  Mj.  P. 
hMis  admbMralW'j  betcm 


Slats.  Unt-Jt,  p. 


and  relatives  of  the  whole  to  those  of  the  half  blood. 
167.  "When  there  are  sevei 
to  the  administration,  the  ct 

.T  more  of  them;  and  when  a  .     

letters,  the  court  may,  in  its  discretion,  at  the  reqaest  of 
another  creditor,  grant  letters  to  any  other  person  legally 
competent. 

AppotntliiE  oiu  or  more  ailmtiiiMntoi*— eli^Ie  sdmlnlitnttor,  13 
0*1.84;  ]alnt>diiilnl>Cnton,» Gal. Ut. 

Onditon  dlcpaUng— dlMretlon  at  cai)it,tf  C*Ln)> 
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§  1368L  If  any  penon  entitled  to  administzation  is  a 
minor,  letters  must  be  granted  to  his  or  her  guardian,  or 
any  other  person  entitled  to  letters  of  administration,  in 
the  discretion  of  the  court. 

Gaardian  of  minor— eecs.  372, 373,  and  notes;  sees.  1747, 1759. 

Persons  entitled  to  administer— sec.  1365,  and  note. 

§  1369.  No  person  is  competent  or  entitled  to  senre  as 
administrator  or  administratrix  who  is: 

1.  Under  the  age  of  majority ; 

2.  Not  a  bona  fide  resident  of  the  State; 

3.  Convicted-of  an  infamous  crime ; 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
-dence,  or  want  of  understanding  or  integrity.  [Approved 
April  1st,  1878.] 

Persons  incompetent  to  administer-^iVo  discretion,  to  exclade,  23 
Cal.  476.  Subd.  1,  Minor,  sec.  1368.  SuM.  2,  Nonresident,  nominee  of, 
when  preferred.  My.  P.  Bep.  179.  Subd.  4,  Want  qf  understanding,  23 
Cal.  476. 

§  1370.  A  married  woman  must  not  be  appointed  ad- 
ministratrix. When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 

^[Amendment  approved  February  13th,  1872. —§  56. 
when  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shall 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woman.] 

Manried  woman  as  ezecntrix— sec. 


ABTIGLE  IV. 
PSTITIOir  FOB  LXTTXBS,  ASD  AOTIOIT  THBBBOK. 

1371.  Applications,  how  made. 

1372.  when  granted. 

1373.  Notice  of  application. 

1374.  Contesting  applications. 

1375.  Hearing  of  application. 

1376.  Evidence  of  notice. 

1377.  Grant  to  any  applicant. 

1378.  What  proofs  must  he  made  before  granting  letters  of  adminis- 
tration. 

S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  must 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
filed  with  the  clerk  of  the  court,  stating  'the  facts  essen- 
tial to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  ages, 
and  residence  of  the  heirs  of  the  decedent,  and  the  vs^ue 
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and  character  of  the  property.  If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent 
proceedings  are  not  void  on  account  of  such  want  of 
Jurisdictional  averments. 

Statiiig  the  jurisdictional  facta— as  to  rigbt  to  administer,  28  Cal. 
182:  residence  of  decedent,  7  Cal.  215;  17  Cal.  233;  19  Cal.  188. 
Talae  of  the  property— held  not  jurisdictional  fact,  28  Cal.  182. 

Jurisdiction  of  the  case— where  not  sufficient  basis  for.  My.  F.  Bep. 
206. 
Proceedings  not  void- f  or  want  of  jurisdictional  averments,  33  Cal. 

§  1372.  Letters  of  administration  may  be  granted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880.  J 

§  1373.  When  a  petition  praying  for  letters  of  admin- 
istration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  held,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  the  time  at  which 
the  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 
1880.] 

Posting  notices— compare,  sec.  1303. 

§  1374.  Any  person  interested  may  contest  the  peti- 
tion, bjr  filing  written  opposition  thereto,  on  the  ground 
of  the  Incompetency  of  toe  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  tne  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  the  two  petitions  to- 
gether. 

Incompetency  of  the  applicant— sec.  1369. 

his  own  rights- persons  entitled  to  administer,  sec.  1365. 


§  1375.  On  the  hearing,  it  being  fir§t  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

Proof  of  notice— compare,  sec.  1306:  conclusiye  evidence,  sec.  1376. 

Hear  the  proofs,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  215. 

Order  the  issuance  of  letters— otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  tlie  minutes  of  the  conrt,  that 
the  required  proof  was  made  and  notice  Riven,  shall  be 
conclusive  evidence  of  the  fact  of  such  notice. 

Entry  in  tfa«  minntMi— when  Insufficient,  7  Oal.  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administration,  wnen 
such  persons  fail  to  appear  and  claim  the  issuing  of  letters 
to  themselves. 

Other  persona  haying  better  rights— may  procure  reyocation,  see 
sees.  1383-1386. 
Failnre  to  appear,  etc.— Is  waiver  of  right,  16  Cal.  161. 

§  137&  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  Intestate,  the  fact  of  his  dyine  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
the  court  may  also  examine  any  other  person  concemiDg 
the  time,  place,  and  manner  of  his  deatn,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Place  of  residence— of  alleged  Intestate,  testimony  admissible,  7 
Cal.  215. 

Witness— compelUng  attendance  of,  sec.  19tt  et  teq.:  creditor  may 
be,  My.  P.  Bep.  202. 

§  1379.  Administration  may  be  granted  to  one  or  more 

competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  the  written  request  of  the  person  entitled,  filed 
in  the  court.  When  the  person  entitled  is  a  non-resident 
of  the  State,  affidavits,  taken  ex  parte  before  any  officer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oath's  out  of  this  State,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free  from  suspicion,  and  tbe  fact  is  established 
to  the  satisfaction  of  the  court.  [In  effect  April  IGth,  1880.] 

Section  applicable— only  where  vacancy,  25  Cal.  585. 

Discretion  of  the  conrt— where  wiU,  My.  P.  Bep.  181. 

Request  of  person  entitled— party  appointed  at,  My.  P.  Bep.  85, 185; 
16  Cal.  161;  28  CaL  186:  but  when  public  administrator  preferred,  see 
.»  Cal.  243. 

Proof  of  identity— AfftdaTlts^  sees.  2009-2015:  depositions  out  of  the 
State,  sees.  2024-2028:  prima  facie  eyldence,  sec.  1833. 
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ABTICLEY. 
BSTOOATIOV  OV  LXTTBB6  AND  PBOOXBDnTCW  TRSBXrOB. 

1 1S8S.  BevocatioD  of  letters  of  admlnlstratlim.     * 

S  1884.  When  petition  filed,  citation  to  issue. 

S  138ft.  Hearing  of  petition  for  re  vocation. 

I  1388.  Prior  r^hts  of  relatives  entitles  them  toroTOke  pilor  letters. 

§  1383.  When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviying  husband 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  the  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.    [In  effect  April  16th,  1880.] 

Oompetent— 23  Cal.  476;  persons  Incompetent,  sees.  1869, 1370. 

At  written  request— compare  Beqitest  ob>  Pebsoit  Evtitlzd, 
sec.  1S79)»:  before  amdt.  1880,  nominee  not  appointed,  2ft  Cal.  fi89. 

Rerocation  of  the  lettenk-granting  fresh  letters,  effects,  49  CaL  80S : 
Inewnbent  on  coort,  23  Cal.  476. 

J  I  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
dition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
bearing.    [In  effect  July  1st,  1874.] 
Citation— to  administrator,  23  CaL  479:  generally,  sees.  1707-1711. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  dulv  served  and  returned,  the  court  must  proceed 
to  bear  the  allegations  and  proofs  of  the  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  compe- 
tent, letters  of  administration  must  be  granted  to  him, 
and  the  letters  of  the  former  administrator  revoked. 

Healing  and  appointment— 23  Cal.  480. 

§  1386.  The  surviving  husband  or  wife,  when  letters 
of  administration  have  oeen  granted  to  a  child,  father, 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  have  been  granted  to  any  other  of 
them,  mav  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration, and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 
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ABTICUE  Yt 
OATJIS  A2n>  B0H1>8  OF  EZBCITTOBS  AlTD  ADXIVISTBATOBS,  JBTa 

S  1387.  Admlnlstntbr  or  exeentor  to  take  oath.  Lettras  and  IXMid  to 
be  recorded. 

$  1388.  Bond  of  administratorSt  form  and  requirements  of. 

1 1389.  Addlttoaal  bonds,  when  reqnlred. 

f  1390.  Condition  of  bonds. 

§  1891.  Each,  or  more  than  one  administrator,  to  give  8ei>arate  IXHidB. 

S  1392.  Several  recoveries  may  be  had  on  same  bond. 

§  1393.  Bonds,  and  lustiflcation  of  sureties  on.   Most  be  approved. 

I  1394.  Citation  and  requirements  of  Judge  on  deficient  bond.  Addi- 
tional secttrity. 

$  1396.  Bight  ceases*  wlien. 

§  1396.  When  bond  may  be  dispensed  with. 

%  1397.  Petition  showing  failing  sureties  and  asking  for  ftirther  bcmds. 

S  1398.  Citation  to  executor,  etc.,  to  show,  cause  a^dnst  such  applica- 
tion. 

§  1399.  Further  security  may  be  ordered. 

S  1400.  Neglecting  to  obey  order. 

§  1401.  Suspending  powers  of  executor,  etc. 

S  1402.  Further  security  ordered  without  application  of  iMOty  in  In- 

§  1403.  Release  of  sureties. 

c  14A4  New  sureties. 

g  1405!  Neglect  to  ^ve  new  sureties  forfeits  letters. 

S  1406.  Application  to  be  determined  out  of  term  time. 

S  1407.  LUbility  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  executor  or  administrator,  be  most 
take  and  subscribe  an  oath  before  some  officer  authorized 
to  administer  oaths,  that  he  will  perform,  according  to 
law,  the  duties  of  executor  or  administrator,  which  oath 
must  be  attached  to  the  letters.  All  letters  testamentary 
and  of  administration  issued  to,  and  all  bonds  execatea 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  forthwith  recorded  by  the 
clerk  of  the  court  having  jurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 

§  1388.  Every  person  to  whom  letters  testamentary  or 
of  administration  are  directed  to  issue,  must,  before  re- 
ceiving them,  execute  a  bond  to  the  State  of  California, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Superior  Court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  must  not  be 
less  than  twice  the  value  of  the  personal  property,  and 
twice  the  probable  value  of  the  annual  rents,  profits,  and 
issues  of  real  property  belonging  to  the  estate,  which  val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oatli  the  party  applying,  and 
any  other  persons.  [In  effect  April  16th,  1880.J 
State  of  Oalifomia   executed  to,  compare,  6  Cal.  682. 
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SmtiM-secs.  l«a,  1394, 1997-1400, 140S,  1404, 1407. 

Appnwd  bf  Judge— >t  cbambera,  sec.  166. 

Bond— condition  of,  sec.  1390:  sei>ar8te,  when,  sec.  1391 :  recovery  on, 
sees.  1992, 1407:  not  required,  when,  sec.  1396:  further  security,  sees. 
1989, 1394-1402:  Stands  as  undertaking  on  appeal,  sec.  970:  undertakliurs 
generally,  sec.  941i». 

Amount  of  bond— when  no  review  of  action  fixing,  28  Cal.  182. 

Double  the  value  of  the  personal  property— 3^.  P.  Bep.  239. 

§  1389.  The  Superior  Court,  or  a  judge  thereof,  must 
Tequire  an  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorlly 
appeara  to  the  court  that  the  penalty  of  the  bond  given 
before  receiying  letters,  or  of  any  bond  given  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop- 
erty remaining  in  or  that  will  come  into  the  possession  of 
the  executor  or  administrator,  including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.    [In  effect  April  16th,  1880.] 

Additional  bond— objection  to  confirmation  of  sale,  because  sureties 
insolvent,  00  CaL  308:  may  also  be  required  of  public  administrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

Oondltions  of  the  bond— no  breach  of,  5  Gal.  443. 

Duties  of  the  trust— see  sec.  1581  et  seq. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  Court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  16th,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Sued  upon— j<dning  defendants,  sec.  383. 

In  his  own  name— party  beneficially  interested,  sec.  367  sad  notes. 

Penalty— sees.  1388, 1380. 

Kind  of  money- payable  under  bond,  sec.  1407. 

§  1393.,  In  all  cases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  In  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.    All 
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such  bonds  and  undertakings  must  be  approved  by  a 
judge  of  the  Superior  Court  Mf  ore  being  filed  or  recorded. 

In  effect  April  16th,  1880.] 

Approred  by  judge— at  cluunbers.  sec.  IM. 

Examination  of  anretiea— wben  qnallflcatlong  questtoiiedt  sec.  UM. 

§  1394.  Before  the  judge  approves  any  bond  required 
under  this  title,  and  after  its  approval,  be  may,  of  his  own 
motion,  or  upon  the  motion  of  any  person  interested  in 
the  estate,  supported  by  affidavit  that  the  sureties,  or 
some  one  or  more  of  them,  are  not  worth  as  much  as  thev 
have  justified  to,  order  a  citation  to  issue  requiring  such 
sureties  to  appear -before  him  at  a  designated  time  and 
place,  to  be  examined  touching  their  property  and  its 
value;  and  the  judge  must,  at  the  same  time,  cause  a 
notice  to  be  issued  to  the  executor  or  administrator  re- 
quirin^f  his  appearance  on  the  return  of  the  citation;  and 
on  its  return  he  may  examine  the  sureties  and  such  wit- 
nesses as  may  be  produced,  touching  the  property  of  the 
sureties  and  its  value;  and  if,  upon  such  examination,  be 
is  satisfied  that  the  bond  is  insufficient,  he  must  require 
sufficient  additional  security.    [In  effect  April  16th,  1880.] 

Oitations--8ec8. 1707-1711. 

Additional  secnrlty— effect  of  failure  to  give,  in  time,  see.  1395. 

§  1395.  If  sufficient  security  is  not  given  within  the 
time  fixed  by  the  judge's  order,  the  right  of  such  executor 
or  administrator  to  the  administration  shall  cease,  and 
the  person  next  entitled  to  the  administration  on  the 
estate,  who  will  execute  a  snfficient  bond,  must  be  ai>- 
pointed  to  the  administration 

§  1396.  When  it  is  expressly  provided  in  the  wiU  that 
no  bond  shall  be  required  of  the  executor,  letters  testa- 
mentary may  issue,  and  sales  of  real  estate  be  made  and 
confirmed  without  any  bond,  unless  the  court,  for  good 
cause,  require  one  to  be  executed;  but  the  executor  may 
at  any  time  afterward,  if  it  appear  from  any  cause  nec- 
essary or  proper,  be  required  to  file  a  bond,  as  in  other 
oases.    [In  effect  July  1st,  1874.] 

Bond  subsequently  required— sec.  1401  not  in  conflict  with  this 
section,  see  53  Cal.  19. 

§  1397.  Any  person  interested  in  an  estate  may,  by 
verified  petition,  represent  to  the  Superior  Court,  or  a 
judge  thereof,  that  the  sureties  of  the  executor  or  admin- 
istrator thereof  have  become,  or  are  becoming,  insolvent, 
or  that  they  have  removed,  or  are  about  to  remove,  from 
the  State,  or  that  from  any  other  cause  the  bond  is  in- 


465  EXECUTOBS  Ain>  ADMINI8TRAT0BS.  SS  1398-1403 


sufficient,  and  ask  that  farther  security  be  required.    [In 
effect  April  16th,  1880.]    . 
Ask  further  8eciuit7--coart  may,  sec.  1402. 

§  1396.  If  the  court,  or  a  jadffe  thereof,  is  satisfied 
that  the  matter  requires  investigation,  a  citation  must  be 
issued  to  the  executor  or  administrator,  requiring  him  to 
appear,  at  a  time  and  place  to  be  therein  specified,  to 
show  cause  why  he  should  not  give  further  security. 
The  citation  must  be  served  personally  on  the  execator 
or  administrator,  at  least  five  days  before  the  return  day. 
If  he  has  absconded,  or  cannot  be  found,  it  may  be  served 
by  leaving  a  copy  of  it  at  his  place  of  residence,  or  by 
such  publication  as  the  court  or  a  judge  thereof  may  or- 
der.   [In  effect  April  16th,  1880.] 

§  1399.  On  the  return  of  the  citation,  or  at  suoh  other 
time  as  the  judge  may  appoint,  he  must  proceed  to  hear 
the  proofs  and  allegations  of  the  parties.  If  it  satisfac- 
torily appears  that  the  security  is  from  any  cause  insuffi- 
cient, he  may  make  an  order  requiring  the  executor  or 
administrator  to  give  further  security,  or  to  file  a  new 
bond  in  the  usual  form,  within  a  reasonable  time,  not 
less  than  five  days. 

§  1400.  If  the  executor  or  administrator  neglects  to 
comply  with  the  order  within  the  time  prescribed,  the 
judge  must,  by  order,  revoke  his  letters,  and  his  authority 
must  thereupon^ case. 

§  1401.  When  a  petition  is  presented,  praying  that  an 
executor  or  administrator  be  required  to  give  further  se- 
curity, or  to  ^ve  bond,  where  by  the  terms  of  the  will  no 
bond  was  originally  required,  .and  it  is  alleged  on  oath 
that  the  executor  or  administrator  is  wasting  the  property 
of  the  estate,  the  judge  may,  by  order,  suspend  his  powers 
until  the  matter  can  be  heard  and  determined. 

Saspension  of  ezecntor— until  bond  given,  not  in  conflict  with  sec. 
1396;  M  Cal.  19. 

§  1402.  When  it  comes  to  his  knowledge  that  the  bond 
of  any  executor  or  administrator  is  from  any  cause  in- 
sufficient, the  judge,  without  any  application,  must  cause 
him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security,  and  must  proceed  thereon  as 
upon  the  application  of  any  person  interested.  [In  effect 
April  16th,  1880.J 

§  1403.  When  a  surety  of  any  executor  or  adminis- 
trator desires  to  be  released  from  responsibility  on  ac- 
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count  of  future  acts,  he  may  make  application  to  the 
Superior  Court,  or  a  jud^^e  thereof,  for  relief.  The  court 
or  judge  must  cause  a  citation  to  the  executor  or  adminis- 
trator to  be  issued,  and  served  personally,  requiring  him 
to  appear  at  a  time  and  place  to  be  therein  specified,  and 
to  ^ve  other  security.  If  he  has  absconded,  left,  or 
removed  from  the  State,  or  ii  he  cannot  be  found,  after 
due  diligence  and  inquiry,  service  may  be  made  as  pro- 
vided in  section  one  thousand  three  hundred  and  ninety- 
eight.  [In  effect  April  16th,  1880. ] 
Sareties  released,  when— by  cbange  tn  trust  estate,  53  GaL  451. 

§  1404.  If  new  sureties  be  given  to  the  satisfaction  of 
the  judge,  he  may  thereupon  make  an  order  that  the 
sureties  who  applied  for  relief  shall  not  be  liable  on  their 
bond  for  any  subsequent  act,  default,  or  misconduct  of 
the  executor  or  administrator. 

§  1405.  If  the  executor  or  administrator  neglects  or 
refuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  the  citation,  or  within  such  rea- 
sonable time  as  the  jjudge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  exten- 
sion of  time,  the  court  or  judge  must,  by  order,  revoke 
his  letters. 

§  1406.  The  applications  authorized  by  the  nine  pre- 
ceding sections  of  this  chapter  may  be  heard  and  deter- 
minea  at  any  time.  All  orders  made  therein  must  be 
entered  upon  the  minutes  of  the  court.  [In  effect  April 
16th,  1880.J 

§  1407.  The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  administrator,  or  guardian,  is 
In  all  cases  to  pay  in  the  kind  of  money  or  currency  in 
which  the  principal  is  legally  liable.  [In  effect  July  1st, 
1874.] 

ARTICLE  yn. 

Special  ADMnrisTRATOBS  Ain>  theib  Fowxas  and  Dtrron. 

Ull.  Special  administrator,  when  appointed. 

1412.  Special  letters  may  be  issued  out  of  term  time. 

1413.  Preference  given  to  persons  entitled  to  letters. 

1414.  Special  adnnnistrator  to  glre  bond  and  take  oath. 

1415.  Duties  of  special  administrator. 
Uie.  When  letters  testamentary  or  of  administration  are  granted, 

special  administrator's  powers  cease. 
S  1417.  Special  administrator  to  render  account. 

§  1411.  When  there  is  delay  in  granting  letters  testa- 
mentary or  of  administration  from  any  cause,  or  when 
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such  letters  are  granted  irregularly,  or  no  sufficient  bond  * 
is  filed  as  required,  or  when  no  application  is  made  foi 
such  letters,  or  when  an  executor  or  administrator  dies, 
or  is  suspended,  or  removed,  the  Superior  Court,  or  a 
judge  thereof,  must  appoint  a  special  administrator  to 
collect  and  take  charge  of  the  estate  of  the  decedent  in 
-whatever  county  or  counties  the  same  may  be  found,  and 
to  exercise  such  other  powers  as  may  be  necessary  for  the 
preservation  of  the  estate ;  or  he  may  direct  the  public  ad- 
ministrator of  his  county  to  take  charge  of  the  estate.  [In 
effect  April  16th,  1880.] 

§  1412.  The  appointment  may  be  made  at  any  time, 
and  without  notice,  and  must  be  made  by  entry  upon  the 
minutes  of  the  court,  specifying  the  powers  to  be  exer- 
cised by  the  administrator.  Upon  such  order  being  en- 
tered, and  after  the  person  appointed  has  given  bond,  the 
clerk  must  issue  letters  of  administration  to  such  person 
in  conformity  with  the  order.    [In  effect  April  16ih,  1880.] 

Oath  and  bond— see  sec.  1414. 

§  1413.  In  making  the  appointment  of  a  special  admin- 
istrator, the  court  or  judge  must  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administra- 
tion, but  no  appeal  must  be  allowed  from  the  appoint- 
ment.   [In  effect  April  16th,  1880.] 

Person  entitled  to  letters— sec.  1365  et  seq. 

'  §  1414.  Before  any  letters  issue  to  any  special  admin- 
istrator, he  must  give  bond  in  such  sum  as  the  court  or 
judge  may  direct,  with  sureties  to  the  satisfaction  of  the 
court  or  judge,  conditioned  for  the  faithful  performance  of 
his  duties;  and  he  must  take  the  usual  oath,  and  have 
the  same  indorsed  on  his  letters.  [In  effect  April  16th, 
1880.] 
Oath  and  bond  of  administrator,  etc.—see  sees.  1387-1407. 

§  1415.  The  special  administrator  must  collect  and  pre- 
serve for  the  executor  or  administrator,  all  the  goods, 
chattels,  debts,  and  effects  of  the  decedent;  all  incomes, 
rents,  issues,  and  profits,  claims,  and  demands  of  the  es- 
tate; must  take  the  charge  and  management  of,  enter 
ni)on,  and  preserve  from  damage,  waste,  and  injury,  the 
real  estate;  and  for  any  such  and  all  necessary  purposes 
may  commence  and  maintain  or  defend  suits  and  other 
legal  proceedings  as  an  administrator:  he  may  sell  such 
perishable  property  as  the  court  may  order  to  be  sold, 
and  exercise  such  other  ^wers  as  are  conferred  upon  him 
by  his  appointment,  but  in  no  case  is  he  liable  to  an  action 


§§  1416^4  EXB0OTOB8  AND  ADMnriBTBAIOBS.  468 

by  any  creditor  on  a  claim  aisainst  the  decedent.    [In  ef- 
fect April  16th,  1880.] 

Special  administntoi^-powen  as  to  siiltB,  80  CaL  8B9:  alleged  con- 
version by,  00  Cal.  £16. 

§  1416.  When  letters  testamentary  or  of  administra- 
tion on  the  estate  of  the  decedent  have  been  granted,  the 
powers  of  the  special  adndnistrator  cease,  and  he  mnst 
torthwith  deliver  to  the  executor  or  administrator  all  the 
property  and  effects  of  the  decedent  in  his  hands;  and 
the  execator  or  administrator  may  prosecute  to  final  judg- 
ment any  suit  commenced  by  the  special  administrator. 

§  1417.  The  special  administrator  must  render  an  ac- 
count, on  oath,  of  his  proceedings,  in  a  like  manner  as 
other  administrators  are  required  to  do. 

Account  of  administrator,  etc.— aec.  1622  et  teq, 

ASTIGLE  Vni. 
Wills  Fouitd  afteb  lettbbs  of  AnicnnsTSATioir  Obavtxd, 

Ain>  MIBOXLLAITBOUS  PBOVISIOHS. 

S 1423.  On  proof  of  will,  after  grant  of  letters  of  admlnlstratlaa,  let- 
ters reyoked. 

§  1424.  Power  of  execator  in  such  a  case. 

\  1425.  Bemaining  administrator  or  executor  to  contlniie  when  his 
collea^rues  are  disqualified. 

$  1426.  Who  to  act  when  all  acting  are  incompetent. 

S  1427.  Executor  or  administrator  may  resign,  when.  Court  to  appoint 
successor.   Liability  of  outgoer. 

S  1428.  All  acts  of  executor,  etc.,  yalia  until  his  power  is  revoked. 

S  1429.  Transcript  of  court  minutes  to  be  eyidence. 

§  1423.  If,  after  granting  letters  of  administration  on 
the  ground  of  intestacy,  a  will  of  the  decedent  is  duly 
proved  and  allowed  by  the  court,  the  letters  of  adminis- 
tration must  be  revoked,  and  the  power  of  the  adminis- 
trator ceases,  and  he  must  render  an  account  of  his  ad- 
ministration within  such  time  as  the  court  shall  direct. 

Iiotters  must  he  revoked— but  formal  removal  unnecessary,  40  GaL 
497. 

Account  of  admini8tration--sec.  622  ef  teq, 

§  1424.  In  such  case,  the  executor  or  the  administrator 
with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover and  collect  all  the  rights,  goods,  chattels,  debts  and 
effects,  of  the  decedent  remaining  unadministered,  and 
may  prosecute  to  final  judgment  any  suit  commenced  by 
the  administrator  before  the  revocation  of  his  letters  of 
administration. 
Inventory  and  collection  of  deoedenf  a  efibctf— sees.  144S-14S8. 


469  EXE0U70B8  AND  ADlCmiSTRATOBS.    §§  1420-7 


§  1425.  In  case  any  one  of  several  executors  or  admin- 
istrators to  whom  letters  are  granted,  dies,  becomes  luna- 
tic, is  convicted  of  an  infamous  crime,  or  otherwise  be- 
comes incapable  of  executing  the  trust,  or  in  case  the 
letters  testamentary  or  of  administration  are  revoked  or 
annulled,  with  respect  to  any  one  executor  or  administra- 
tor, the  remaining  executor  or  administrator  must  proceed 
to  complete  the  execution  of  the  will  or  administration. 

§  1426.  If  all  such  executors  or  administrators  die  or 
l>ecome  incapable,  or.  the  power  and  authority  of  all  of 
them  is  revoked,  the  court  must  issue  letters  of  adminis- 
tration, with  the  will  annexed  or  otherwise,  to  the  widow 
or  next  of  kin,  or  others,  in  the  same  order  and  manner 
as  is  directed  in  relation  to  original  letters  of  administra- 
tion. The  administrators  so  appointed  must  give  bond  in 
the  like  penalty,  with  like  sureties  and  conditions,  as 
hereinbefore  required  of  administrators,  and  shall  have 
the  like  power  and  authority.    [In  effect  April  16th,  1880.] 

Ifetten  of  admiiiistration— order  and  maimer  of  granting,  sec.  1369 
et  teq. :  with  will  annexed,  sec.  1396;  32  Cal.  436. 

Oath  and  bond— sees.  1387-1407. 

Power  and  authoritf— sec.  1581  et  teq. 

§  1427.  Any  executor  or  administrator  may,  at  any 
time,  by  writing,  filed  in  the  Superior  Court,  resign  his 
appointment,  having  first  settled  his  accounts  and  deliv- 
ered up  all  the  estate  to  the  person  whom  the  court  shall 
appoint  to  receive  the  same.  If,  however,  by  reason  of 
any  delays  in  such  settlement  and  delivering  up  of  the 
estate,  or  for  any  other  cause,  the  circumstances  of  the 
estate  or  the  rights  of  those  interested  therein  require  it, 
the  court  may,  at  anv  time  before  settlement  of  accounts 
and  delivering  up  of  the  estate  is  completed,  revoke  the 
letters  of  such  executor  or  administrator,  and  appoint  in 
his  stead  an  admimstrator,  either  special  or  general,  in 
the  same  manner  as  is  directed  in  relation  to  original 
letters  of  administration.  The  liability  of  the  outgolDS 
executor  or  administrator,  or  of  the  sureties  on  his  bond, 
shall  not  be  in  any  manner  discharged,  released,  or  af- 
fected by  such  appointment  or  resignation.  [In  effect 
April  16th,  1880.] 

j^snmptions-as  to  resignation,  etc.,  on  collateral  attack  on  pro- 
ceedings, 28  CaL  182. 

Beaignation  not  at  will— of  administrator,  10  Cal.  116;  20  Cal.  288. 

Oompensation— where  administrator  resigns,  3  Cal.  287;  5  CaL  437. 

Settled  hia  aoconnts— acceptance  improper  before,  10  Cal.  110. 

Delivered  np  estate— to  person  appointed,  9  OaL  437. 

Code  Civ.  Pboo. 
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S  1428L  All  acts  of  an  executor  or  administrator,  as 
sach,  before  the  revocation  of  his  letters  testamentary  or 
of  administration,  are  as  valid  to  all  Intents  and  purposes 
as  if  such  executor  or  administrator  had  continued  law- 
fully to  execute  the  duties  of  his  trust. 

Ezoontor  de  son  tort— at  c<Hninon  law,  17  GaL  182:  now  probably 
obsolete,  50  CaL  888. 

§  1429.  A  transcript  from  the  minutes  of  the  court, 
showing  the  appointment  of  any  person  as  executor  or 
administrator,  together  with  the  certificate  of  the  clerk, 
under  his  hand  and  the  seal  of  his  court,  that  such  person 
has  given  bond  and  been  qualified,  and  that  letters  testa- 
mentary or  of  administration  have  been  issued  to  bim 
and  have  not  been  revoked,  shall  have  the  same  effect  in 
evidence  as  the  letters  themselves. 

Letters  and  bond  reeorded-Hsec.  1387. 

ABTIGLE  IX. 

DISQUALIVIOATIOH  OF    JUDGES  AND    TSAVSVEBS  OV  ADKIHIS- 

TBATIOirS. 

I  1430.  When  Judfre  not  to  act. 

§  1431.  Judge  Demg  disqualified,  proceedings  to  be  transferred,  and 

§  1432.  Transfer  not  to  cbange  right  to  administer.   Betransfer,  how 

made. 
S  1433.  When  proceedings  to  be  returned  to  original  court.. 

§  1430.  Ko  will  shall  be  admitted  to  probate,  or  letters 
testamentary  or  of  administration  granted,  before  any 
judge  who  is  interested  as  next  of  kin  to  the  decedent,  or 
as  a  legatee  or  devisee  under  the  will,  or  when  he  is  named 
as  executor  or  trustee  in  the  will,  or  is  a  witness  thereto, 
or  is  in  any  other  manner  interested  or  disqualified  from 
acting.    [In  efEect  AprU  16th,  1880.] 

Judge  interested  in  estates-disqualified,  •where  agent  for  heirs,  37 
Gal.  IdO:  where  interested  in  a  sale  of  the  realty,  Tracy  v.  Colby,  June 
11th,  1880, 5  Pac.  C.  L.  J.  634. 

§  1431.  When  a  petition  is  filed  in  the  Superior  Court 

1>raying  for  admission  to  probate  of  a  will,  or  for  granting 
etters  testamentary  or  of  administration,  or  when  pro- 
ceedings are  pending  in  the  Superior  Court  for  the  settle- 
ment of  an  estate,  and  there  is  no  jadge  of  said  court 
qualified  to  act,  an  order  must  be  made  transferring  the 
proceeding  to  the  Superior  Court  of  an  adjoining  county; 
and  the  clerk  of  the  court  ordering  the  transfer  must 
transmit  to  the  clerk  of  the  court  to  which  the  proceeding 
is  ordered  to  be  transferred,  a  certified  copy  of^the  order, 
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and  all  the  papers  on  file  in  his  office  in  the  proceeding; 
and  thereafter  tne  court  to  which  the  proceeding  is  trans- 
ferred shall  exercise  the  same  authority  and  jurisdiction 
over  the  estate,  and  all  matters  relating  to  the  adminis- 
tration thereof,  as  if  it  had  original  jurisdiction  of  the 
estate.    [In  effect  AprU  16th,  1880.] 

Change  of  ▼•nne— to  obtain  Impartial  trial,  15  GaL  220;  37  CaL  190; 
46  Cal.  245:  generally,  sees.  897-396. 

§  1432.  The  transfer  of  a  proceeding  from  one  court  to 
another,  as  provided  for  in  the  preceding  section,  shall 
not  affect  the  right  of  any  person  to  letters  testamentary 
or  of  administration  on  the  estate  transferred,  but  the 
same  persons  are  entitled  to  letters  testamentary  or  of 
administration  on  the  estate,  in  the  order  hereinafter  pro- 
vided. If,  before  the  administration  is  closed  of  any  es- 
tate so  transferred  as  herein  provided,  another  person  is 
elected  or  appointed,  and  qualified  as  judge  of  the  court 
wherein  suon  proceeding  was  originally  commenced,  who 
is  not  disqualified  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred 
no  longer  exist,  any  person  interested  in  the  estate  may 
have  t£e  proceeding  returned  to  the  court  from  which  it 
was  origmally  transferred,  by  filing  a  petition  setting 
forth  these  facts,  and  moving  the  court  therefor.  [In  ef- 
fect AprU  16th,  1880.] 

§  1433.  Oh  hearing  the  motion,  if  the  facts  required  by 
the  preceding  section  to  be  set  out  in  the  petition  are  sat- 
isfactorily shown,  and  it  further  appears  to  the  court  that 
the  convenience  of  parties  interested  would  be  pro- 
moted by  such  change,  the  judge  must  make  an  order 
transferrmg  the  proceeding  back  to  the  court  where  it 
was  originally  commenced;  and  the  clerk  of  the  court  or- 
dering the  transfer  must  transmit  to  the  clerk  of  the  court 
in  whi(di  the  proceeding  was  originall;^  commenced,  a 
certified  copy  of  the  order,  and  all  the  original  papers  on 
file  in  his  office  in  the  proceeding;  and  the  court  where 
the  proceeding  was  originally  commenced  shall  thereafter 
have  jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  the  administration  or  Hhe  estate. 
[In  effect  April  16th,  im] 
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ARTICLE  X. 
Bbuovals  AST)  SusPEKBioirs  nr  Cvsltaxk  Casss. 

1496.  Siupeiislon  of  powers  of  executor. 

1437.  Executor  to  bave  notice  of  his  suspension,  uid  to  be  cited  to  ap- 
pear. 
S  1436.  Any  party  interested  may  appear  on  hearing. 
S  1439.  Notice  to  abscoodli^  executors  and  administrators. 
§  1440.  Hay  compel  attendance. 

§  1436.  Whenever  a  judge  of  a  Superior  Gonzt  has 
reason  to  believe,  from  his  own  knowledge,  or  from  cred- 
ible information,  that  any  executor  or  adminislarator  has 
wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste 
or  embezzle  the  property  of  the  estate  committed  to  his 
charge,  or  has  committed  or  is  about  to  commit  a  fraud 
upon  the  estate,  or  is  incompetent  to  act,  or  has  perma- 
nentlv  removed  from  the  State,  or  has  wrongfully  neg- 
lected the  estate,  or  has  long  neglected  to  perform  any 
act  as  such  executor  or  administrator,  he  must,  by  an  or- 
der entered  upon  the  minutes  of  the  court,  suspend  the 
powers  of  sucn  executor  or  administrator,  until  the  mat- 
ter  is  investigated.    [In  effect  April  16th,  1880.] 

Miscondnot  of  ezecutor-«s  to  inrentory,  sec.  14S0:  as  to  exhibit 
and  account,  sees.  1626, 1630. 

Suspension  of  executor,  etc.— done  at  chambers,  sec.  166:  discre- 
tion, 6  Cal.  666. 

§  1437.  When  such  suspension  is  made,  notice  thereof 
must  be  given  to  the  executor  or  administrator,  and  he 
must  be  cited  to  appear  and  show  cause  why  his  letters 
should  not  be  revoked.  If  he  fail  to  appear  in  obedience 
to  the  citation,  or,  if  appearing,  the  court  is  satisfied  that 
there  exists  cause  for  his  removal,  his  letters  must  be  re- 
voked, and  letters  of  administration  granted  anew,  as  the 
case  may  require. 

§  1438.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  file  his  allegations  in  writing, 
showing  that  the  executor  or  administrator  should  be  re- 
moved; to  which  the  executor  or  administrator  may  de- 
mur or  answer,  as  hereinbefore  provided.  The  issues 
raised  must  be  heard  and  determined  by  the  court. 

As  hereinbefore  provided— demurring  or  answering,  compare  sec. 
1312.  ^ 

Determined  by  the  court— My.  P.  Bep.  68. 

§  1439.  If  the  executor  or  administrator  has  absconded 
or  conceals  himself^  or  has  removed  or  absented  himself 
from  the  State,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the 
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court  ma^r  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  served. 
Oompare— sec.  1680. 

§  1440.  In  the  proceedinffs  authorized  by  the  preceding 
sections  of  this  article,  for  tne  removal  of  an  executor  or 
administrator,  the  court  may  compel  his  attendance  by  at- 
tachment, and  may  compel  him  to  answer  questions,  on 
oath,  toiiching  his  administration,  and,  upon  his  refusal 
so  to  do,  may  commit  him  until  he  obey,  or  may  revoke 
his  letters,  or  both. 

OompelUng  •b«dienoe— compare,  aecs.  1627, 1628:  m  to  contempt, 
see  86C8. 1209, 1219. 
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OHAFTEB  IV. 

OF  THB  IKVBNTORY  Aim  COLLBCTION  OF 
THB  BFFBCT8  OF  DBCBDBIim. 

ABT.    L    UrmrTOBT,  APPAAUBIOST,  AVD  POB8BSSIOV  OV  SS- 
TATS. 
n.    SXBXZZLSIOST   AHD   SVB&XVDSS  OV  FBOFXBTT  OT 

BSTATS. 

/  ABTICLE  I. 

nrnorTOBT,  Appiuibbxbvt,  aitd  Posbsssioh  ov  Estatb. 

1443.  Inyentory  to  be  returned,  indading  the  homestead. 

1444.  Appraisement  and  pay  of  appraisers. 

1445.  Oath  of  appraisers  and  inventory,  how  made. 

1446.  Inventory  to  account  for  moneys.   If  all  money,  no  appraise- 
ment necessary. 

S  1447.  Effect  of  naming  a  debtor  executor. 

§  1448.  Discharge  or  bequest  of  debt  against  executor. 

S  1449.  To  make  oath  to  inventory. 

i  14d0.  Letters  may  be  revoked  for  neglect  of  administrator. 

S  1451.  Inventory  of  after-discovered  property. 

§  1452.  Administrator  and  executor  to  possess  real  and  personal  estate. 

S  1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or 

devisees  at  the  end  of  ten  months,  unless  there  are  debts  to 

be  satisfied. 

§  1443.  Every  executor  or  administrator  mnst  maike 
and  retiim  to  the  court,  within  three  monthB  after  his  ap* 
pointment,  a  true  inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  including  the  homestead,  if  any, 
which  has  come  to  his  possession  or  knowledge.  [In  effect 
April  16th,  1880.] 

Within  three  months —amdt  1880:  previously  at  first  term  after 
appointment:  but  as  to  abolition  of  tenns,  see  sec  79a. 

Inventory— when  unnecessary,  1  CaL  488:  reoelvable  at  chambers, 
sec.  166:  estoppel  as  to,  My.  P.  Bep.  209:  is  not  basis  of  commissions, 
43  Gal.  543. 

• 

§  1444.  To  make  the  appraisement,  the  court,  or  a 
judge  thereof,  must  appoint  three  disinterested  persons, 
(any  two  of  whom  may  act)  who  are  entitled  to  receive  a 
reasonable  compensation  for  their  services,  not  to  exceed 
five  dollars  per  day,  to  be  allowed  by  the  court  or  judge. 
The  appraisers  must,  with  the  inventory,  file  a  verified 
account  of  their  services  and  disbursements.  If  any  part 
of  the  estate  is  in  any  other  county  than  that  in  which 
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letten  kwned,  MpftiBeani  tb«#eof  nay  be  appofnted,  eith«i^ 
by  tbe  ocmn  or  judg^^haTlDg  jufisdlction  of  tbo  estate,  or 
by  tlte  cofirt  or  ludj^e  of  such  otber  county,  on  request  of 
the  eoort  or  jadge  having  jurisdiction.  [In  effect  April 
16th,  1880.] 

Appraisan— daty  as  to  liomestead,  sees.  1476,  IIM:  appointed  at 
chamben,  sec.  166. 

§  1445.  Before  proceeding  to  the  execution  of  their 
duty,  the  appraisers,  before  any  officer  authorized  to  ad- 
mteistOT  oatns,  must  take  and  subscribe  an  oath,  to  be 
attached  to  the  inventory,  that  they  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  them, 
according  to  the  best  of  their  Knowledge  and  ability. 
They  must  then  proceed  to  estimate  and  appraise  the 
property;  each  article  must  be  set  down  separately,  with 
the  value  thereof  in  dollars  and  cents,  in  figures,  opposite 
to  the  articles,  respectively;  the  inventory  must  contain 
all  the  estate  of  the  decedent,  real,  and  personal,  a  state- 
ment of  all  debts,  partnerships,  and  other  interests,  bonds, 
mortgages,  notes,  and  other  secarities  for  the  payment  or 
money  belonging  to  the  decedent,  specifying  tne  name  of 
the  debtor  in  each  security,  the  date,  the  sum  originally 
payable,  the  indorsements  thereon,  (if  any)  with  their 
dates,  and  the  sum  which,  in  the  judgment  of  the  ap- 
praiser, may  be  collected  on  each  debt,  interest,  or  secu- 
rity ;  the  inventory  must  show,  so  far  as  the  same  can  be 
ascertained  by  the  executor  or  the  administrator,  what 
portion  of  the  property  is  community  property,  and  what 
portion  is  the  separate  property  of  \ne  decedent. 

§  1446.  The  inventory  must  also  contain  an  account  of 
allmoneys  belonging  to  the  decedent  which  have  come  to 
the  hands  of  the  executor  or  administrator;  and  if  none, 
the  fact  must  be  so  stated  in  the  inventory.  If  the  whole 
estate  consists  of  money,  there  need  not  be  an  appraise- 
ment, bat  an  inventory  must  be  inade  and  zetamed  as  in 
other  cases. 

§  1447.  The  naming  of  a  person  as  executor  does  not 
thereby  dischaige  him  from  any  just  claim  which  the 
testator  has  against  him^  but  the  claim  must  be  incladed 
in  the  Inventory,  and  the  executor  is  liable  for  the  same, 
as  for  so  much  money  in  his  hands,  when  the  debt  or  de- 
mand becomes  due. 

§  144S.  The  discharge  or  bequest  in  a  will,  of  any  debt 
or  demMid  of  the  testtator  asaiikst  the  Executor  nuned, 
or  any  ethev  person,  is  not  vfuid  against  the  creditors  of 
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the  decedent,  hot  is  a  specific  bequest  of  the  debt  or  de- 
mand. It  must  be  included  in  the  inventory,  and  if  nec- 
essary, applied  in  the  payment  of  the  debta.  If  not  nec- 
essary for  that  purpose,  it  must  be  paid  in  the  same 
manner  and  proportion  as  other  specific  legacies.. 
Demand--or  claim,  meaning  of,  £3  CaL  568. 

§  1449.  The  inventory  must  be  signed  by  the  ap- 
praisers, and  the  executor  or  administratpr  mnst  tskke 
and  subscribe  an  oath  before  an  officer  authorized  to  ad- 
minister oaths,  that  the  inventorv  contains  a  true  atate- 
ment  of  all  the  estate  of  the  decedent  which  has  come  to 
his  knowledge  and  possession,  and  particularly  of  all 
money  belonging  to  the  decedent,  ana  of  all  just  claims 
of  the  decedent  against  the  affiant.  The  oath  must  be 
indorsed  upon  or  annexed  to  the  inventory. 

§  1450.  If  an  executor  or  administrator  neglects  or  re- 
fuses to  return  the  inventory  within  the  time  prescribed, 
or  within  such  further  time,  not  exceeding  two  months, 
which  the  court  or  judge  shall  for  reasonabu).  cause  allow, 
the  court  may,  upou  notice,  revoke  the  letters  testa- 
mentary or  of  administration,  and  the  executor  or  admin- 
istrator is  liable  on  his  bond  for  any  injury  to  the  estate, 
or  any  person  interested  therein,  arising  from  such  failure. 

§  1451.  Whenever  property  not  mentioned  in  an  in- 
ventory that  is  made  and  filed,  comes  to  the  possession 
or  knowledge  of  an  executor  or  administrator,  he  must  . 
cause  the  same  to  be  appraised  in  the  manner  prescribed 
in  this  article,  and  an  inventory  thereof  to  be  returned 
within  two  months  after  the  discovery:  and  the  making 
of  such  inventory  may  be  enforced,  after  notice^  by  at- 
tachment or  removal  from  office. 

Enforced  by  attachment,  etc.-H!ompare  sec.  1440. 

§  1452.  The  executor,  or  administrator  is  entitled  to 
the  possession  of  all  the  real  and  personal  estate  of  the 
decedent,  and  to  receive  the  rents  and  profits  of  the  real 
estate  until  the  estate  is  settled,  or  until  delivered  over 
by  order  of  the  court  to  the  heirs  or  devisees;  and  must 
keep  in  good  tenantable  repair  all  houses,  buildings,  and 
fixtures  thereon  which  are  under  his  control.  The  heirs  or 
devisees  may  themselves,  or  jointly  With  the  executor  or 
administrator,  maintain  an  action  for  the  possession  of 
the  real  estate,  or  for  the  purpose  of  quieting  title  to  the 
same,  against  any  one  except  the  executor  or  adminis- 
trator; but  this  section  shall  not  be  so  construed  as  re- 
quiring them  so  to  do.    [In  effect  April  16th,  1880.] 
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Autfaoiilf  of  exaonton— sec.  ISfifin. 

Fossession  of  estate— see  sec.  1581 ;  15  (M.  2S9\  penonaltjr,  rtgbt  to, 
7Cal.215:  20Cal.620;  28Cal.l82:  29Cal.607: byGoexecator»i3Cai.858: 
vhen  that  of  heirs,  etc.,  sec.  1581 :  hy  husband  of  devisee  and  execu- 
trix, 42  Cal.  462:  as  to  partnership  property,  see  sec.  1565:  administra- 
tor's right  of,  against  heirs,20  Cu,  <J20:  47  Cal.  168;  58  CaL  656;  Page  v. 
Tacker,  Feb.  4tb,  1880, 4  Fac.  C.  L.  J.  5i8. 

Until  deliTerad  to  heirs— see  sec.  1453. 

Action  by  ezeoator,  etc.— sees.  1458, 1581, 1582  etseq.;  14  Cal.  117;  29 
Cal.  510;  31  Cal.  33. 

Heirs  or  devisees— action  by,  not  c<HnpnlB0iT,  amdt.  1880:  when 
heir,  etc.,  may  maintain  ejectment,  18  CaL  458;  20  CaL  620;  51  Cal.  146. 

Joining  heir— erroneons  in  suit  as  to  personalty,  28  Cal.  16. 

§  1453.  Unless  it  satisfactorily  appear  to  the  court  that 
the  rents,  issues,  and  profits  of  the  real  estate  for  a  longer 
period  are  necessary  to  be  received  by  the  executor  or  ad- 
ministrator, wherewith  to  pay  the  debts  of  the  decedent,  or 
that  it  will  probablv  be  necessary  to  sell  the  real  estate  for 
the  payment  of  such  debts,  the  court,  at  the  end  of  the  time 
limitea  for  the  presentation  of  claims  against  the  estate, 
must  direct  the  executor  or  administrator  to  deliver  pos- 
session of  all  the  real  estate  to  the  heirs-at-law  or  de- 
visees.   [In  effect  April  16th,  1880.] 

Delivery  of  possession— before  amdt.  1880,  at  end  of  ten  months 
from  first  publication  of  notice  to  creditors. 
Administratrix  not  to  dispose  of  property,  etc.— 50  CaL  471. 

ASTICLE  n. 

T?n>fBTcy.yn.BMJmT  a.vd  Susbendeb  of  Pbofebty  of  the  Estate. 

S  1496.  Embesding  estate  before  jgrant  of  letters  testamentary. 
S  1459.  Citation  to  person  suspected  to  have  embezzled  estate,  etc. 
S  1460.  Befosal  to  obey  citation,  penalty  for,  and  for  embezzlement. 

May  be  compelled  to  disclose  by  imprisonment.   Liable  for 

double  damages. 
S  1461.  Persons  intrusted  with  the  estate  of  decedent  may  be  cited 

to  account.  , 

§  1458.  If  any  person,  before  the  granting  of  letters 
testamentary  or  ofadministration,  embezzles  or  alienates 
any  of  the  moneys,  eoods,  chattels,  or  effects  of  a  de- 
cedent, he  is  chargeable  therewith  and  liable  to  an  ac- 
tion by  the  executor  or  administrator  of  the  estate,  for 
double  the  value  of  the  property  so  embezzled  or  alien- 
ated, to  be  recovered  for  the  benefit  of  the  estate. 

Action  by  executors,  etc.— for  conversion,  14  CaL  250;  29CaLp07: 
generally  ,*secs.  1452, 1460, 1561  et  teq. 

§  1459.  If  any  executor,  administrator,  or  other  per- 
son interested  in  the  estate  of  a  decedent,  complains  to 
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the  Superior  Court,  or  a  judge  thereof,  on  oath,  that  any 
person  is  suspected  to  have  concealed,  embezzled,  smug- 
gled, couTcyed  away,  or  di8iK)sed  of  any  moneys,  gooda, 
or  chattels  of  the  decedent,  or  has  in  his  possession  or 
knowled^  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain  evidences  of  or  tend  to  dia- 
*  close  the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  or  any  claim  or  demand,  or 
any  lost  will,  the  said  court  or  jud^e  may  cite  such  per- 
son to  appear  before  such  court,  and  may  examine  him  on 
oath  upon  the  matter  of  such  complaint.  If  such  person 
is  not  in  the  county  where  the  decedent  dies,  or  where 
letters  have  been  granted,  he  may  be  eited  and  examined 
either  before  the  Superior  Court  of  the  county  where  he 
is  found,  or  before  the  Superior  Court  of  the  county 
where  the  decedent  dies,  or  where  letters  have  been 
granted.  But  if,  in  the  latter  case,  he  appears  and  is 
found  innocent,  his  necessary  expenses  must  be  allowed 
him  out  of  the  estate.    [In  effect  April  16th,  1880.] 

Section  inapplicable— to  transactions  after  death  of  decedent.  My. 
P.  Bep.  99.  f 

§  1460.  If  the  person  so  cited  refuses  to  appear  and 
submit  to  an  examination,  or  to  answer  such  interroesr 
tories  as  may  be  put  to  him,  touching  the  matters  of  the 
complaint,  the  court  may,  by  warrant  for  that  purpose, 
commit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  he  submits  to  the  order  of  the  court,  or  is 
discharged  according  to  law.  If,  upon  such  examina- 
tion, it  appears  that  ne  has  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  that  he  has  in  his  possession 
or  knowledge  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writings  containing  evidences  of  or  tending  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  claim,  or  demand,  or  any  lost 
will  of  the  decedent,  the  court  may  make  an  order  re- 
quiring such  person  to  disclose  his  knowledge  thereof  to 
tae  executor  or  administrator,  and  may  commit  him  to 
the  county  jail,  there  to  remain  until  the  order  is  com- 
plied with,  or  he  is  discharged  according  to  law;  and  all 
such  interrogatories  and  answers  must  be  in  writing, 
signed  by  the  party  examined,  and  filed  in  the  court. 
The  order  for  such  disclosure  made  upon  such  examina- 
tion shall  be  prima  facie  evidence  H)f  the  right  of  the  ei^- 
ecutor  or  administrator  to  such  property  in  any  action 
brought  for  the  recovery  thereof:  and  any  judgment  re- 
covered therein  myst  be  f  <m:  double  the  vaTve  of  the  pso9>- 
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erty  as  assessed  by  the  court  or  iury,  or  for  retnm  of  the 
property  and  damages  in  addition  thereto,  equal  to  the 
value  of  such  jsroperty.  In  addition  to  the  examination 
of  the  party,  witnesses  may  be  produced  and*  examined 
on  either  side.  [In  effect  April  16th,  1880.] 
Oontempt-Hsecs.  1209, 1219. 

§  1461.  The  Superior  Court,  or  a  jud£;e  thereof,  upon 
the  complaint,  on  oath,  of  any  executor  or  administrator, 
may  cite  any  person  who  ^si»  been  intrusted  with  anv 
part  of  the  estate  of  the  decedent  to  appear  before  such 
court,  and  require  him  to  render  a  full  account,  on  oath, 
of  any  moneys,  goods,  chattels,  bonds,  accounts,  or  other 
property  or  papers  belonging  to  the  estate,  which  have 
come  to  his  possession  in  trust  for  the  executor  or  ad- 
ministrator, and  of  his  proceedings  thereon:  and  if  the 
person  so  cited  refuses  to  appear  and  render  such  ac- 
count, the  court  may  proceed  i^ainst  him  as  provided  in 
the  preceding  section.    [In  effect  April  16th,  1B80.] 
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CHAPTEB  V. 

OF  THB  PROVISION    FOR   THE    SUPPORT 
OF  THE  TAMJltY,  AND  OF  THB 


ABT.    I.    OV  THB  PBOYIBION  FOB  THB  SUPPOBT  OF  THB  FAM- 
ILY, 
n.    Of  THB  HonSTBAD. 

ABTIGLE  L 
OF  THB  PBOVISIOV  FOB  THB  SUFPOBT  OF  THB  FAICILT. 

&  1464.  Widow  and  minor  chUdrenmay  remain  In  decedent's  house,  etc. 
i  1465.  All  nroperty  exempt  from  execution  to  be  set  apart  for  ose  of 

1 1466.  May  make*  extra  allowance. 
I  1467.  Payment  of  allowance. 

1 1468.  Property  set  apart,  how  apportioned  between  widow  and  chll- 
oren. 

5  146B.  Estate  less  than  fifteen  hundred  dollars  to  go  to  wife  and  child ; 

those  less  .than  three  thousand  to  be  summarily  admlnis- 

6  1470.  When  all'property  to  go  to  children. 

§  1464.  When  a  person  dies,  leaving:  a  widow  or  minor 
children,  the  widow  or  children,  until  letters  are  granted 
and  the  inventory  is  returDed,  are  entitled  to  remain  in 
possession  of  the  homestead,  of  all  the  wearing:  apparel 
of  the  family,  and  of  all  the  household  furniture  of  the 
decedent,  and  are  also  entitled  to  a  reasonable  provision 
for  their  support,  to  be  allowed  by  the  Superior  Court,  or 
a  judge  thereof.    [In  effect  April  16th,  1880.] 

Occupying  homestead-^untU  letters  granted,  15Cal.  47:  rent  for, 
after  return  of  inventory,  My.'  Pj  Rep.  56. 

Household  ftimitnre— mortgaged,  allotted  to  widow.  My.  P.  Bep. 
227. 
Other  personal  property— widow  has  not  control  of,  29  Gal.  61S. 
Provisions  for  support— of  family,  sees.  1466, 1467. 

§  1465.  Upon  the  return  of  the  inventory,  or  at  any 
subsequent  time  during  the  administration,  the  court  may, 
on  its  own  motion,  or  on  petition  therefor,  set  apart  for 
the  use  of  the  surviving  husband  or  wife,  or,  in  case  of 
his  or  her  death,  to  the  minor  children  of  the  decedent, 
all  the  property  exempt  from  execution,  including  the 
homestead  selected,  designated,  and  recorded;  provided^ 
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such  homestead  was  selected  from  the  common  property, 
or  from  the  separate  property,  of  the  persons  selecting 
or  joining  in  the  selection  of  the  same.  If  none  has  been 
selected,  designated,  and  recorded,  or  in  case  the  homestead 
Tras  selected  by  the  survivor  out  of  the  separate  property  of 
the  decedent,  the  decedent  not  having  joined  therein,  tho 
court  must'select,  designate,  and  set  apart,  and  cause  to 
be  recorded,  a  homestead  for  the  use  of  the  surviving 
husband  or  wife  and  the  minor  children;  or  if  there  be 
no  surviving  husband  or  wife,  then  for  the  use  of  tho 
inii;or  children,  in  the  manner  provided  in  article  two  of 
this  chapter,  out  of  the  common  property,  or  if  there  be 
no  common  property,  then  out  of  the  real  estate  belong- 
ing to  the  decedent.    [In  eif ect  April. 16th,  1880.] 

Homestead— naturo  of  estate,  36  Cal.  11:  extent  of  33  Cal.  220;  37 
Cal.  170;  47  Cal.  627:  residence  required,  52  Cal.  629, 630:  wlieu  right  not 
barred,  5;J  Cal.  715. 

Setting  apart  homestead—"  may  "  interpreted  "  shall,"  My.  P.  Rep. 
86;  45  Cal.  696:  duty  of  judge,  35  Cal.  310,320:  45  Cal.  636:  in  the  maiir 
ner  provided  by  repealed  sections,  47  Cal.  79;  50  Cal.  539:  withdraws 
from  estate,  2-)  Cal.  101;  35  Cal.  310;  My.  P.  Ren.  70, 155;  Estate  of  Burns, 
Feb.  28th,  1880,  5  Pac.  C.  L.  J.  49:  subject  to  mcumbrances,  60  Cal.  544: 
when  right  not  waived,  50  Cal.  385:  order  of  sale  does  not  prevent,  51 
Cal.  563:  where  widow  marries  again,  43  Cal.  64 J;  43  Cal.  265:  where 

J tartnershlp  property,  3^  Cal.  665:  order  must  bo  recorded,  sec.  1486: 
iirisdictiou,  23  Cal.  417;   but  see  Superseded   Coubts,  sec.  76n: 
money  as  substitute,  not  permitted,  30  Cal.  105.  ' 

'  Separate  property  of  person  selecting,  etc.— amdt.  1880:  compare 
sec.  1474,  and  50  Cal.  541. 

§  1466.  If  the  amount  set  apart  be  insufficient  for  the 
support  of  the  widow  and  children,  or  either,  the  court 
or  a  judge  thereof  must  mako  such  reasonable  allowance 
out  of  the  estate  as  shall  be  necessary  for  the  mainten- 
ance of  the  family,  according  to  their  circumstances,  dur- 
ing tho  progress  of  the  settlement  of  the  estate,  which, 
in  case  of  an  insolvent  estate,  must  not  be  longer  than 
one  year  after  granting  letters  testamentary  or  of  adminis- 
tration.    [In  effect  April  Kith,  1880.] 

Family  allowance —marital  basis  for,  My.  P.  Rep.  1 :  maintenance  ac- 
cording to  circumstances,  39  Cal.  80. 

§  1467.  Any  allowance  made  bv  the  court  or  judge,  in 
accordance  with  the  provisions  of  this  article,  must  be 
paid  in  preference  to  all  other  charges,  except  funeral 
charges  and  expenses  of  administration;  and  any  such 
allowance,  whenever  made,  may,  in  the  discretion  of  the 
court  or  judge,  take  effect  from  the  death  of  the  decedent. 

§  1468.  "When  property  is  set  apart  to  the  use  of  the 
family,  in  accordance  with  the  provisions  of  this  chapter. 

Code  Civ.  Proo,— 41. 
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if  the  decedent  left  a  widow  or  snnriTiDg  husband,  and 
no  minor  child,  such  property  is  the  property  of  the 
widow  or  sai'vivin^:  husband.  If  the  decedent  left  also  a 
minor  child  or  children,  the  one-half  of  such  property  shall 
belong  to  the  widow  or  surviving  husband,  and  the  re- 
mainder to  the  child,  or  in  equal  snares  to  the  children,  if 
there  be  more  than  one.  If  there  be  no  widow  or  surviv- 
ing husband,  the  whole  belongs  to  the  minor  child  or 
children.  If  the  property  set  apart  be  a  homestead,  se- 
lected from  the  separate  property  of  the  deceased,  the 
court  can  only  set  it  apart  for  a  limited  period,  to>  be 
designated  in  the  order,  and  the  title  vests  in  the  heirs  of 
the  deceased,  subject  to  such  order.  [Approved  February 
19th,  1881.] 
Where  widow  has  a  maintenance— sec.  147C. 

§  1469.  If,  upon  the  return  of  the  inventory  of  the 
estate  of  a  deceased  person,  it  shall  appear  therefrom 
that  the  value  of  the  whole  estate  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  and  if  there  be  a  widow 
or  minor  children  of  the  deceased,  the  court  or  a  judge 
thereof  shall,  by  order,  require  all  persons  interested  to 
appear  on  a  day  fixed,  to  show  cause  why  the  whole  of 
said  estate  should  not  be  assigned  for  the  use  and  support 
of  the  family  of  the  deceased.  Notice  thereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  pro- 
vided in  sections  one  thousand  six  hundred  and  thirty- 
three,  one  thousand  six  hundred  and  thirty-five,  and  one 
thousand  six  hundred  and  thirty-eight  of  this  Code.  If, 
upon  the  hearing,  the  court  finds  that  the  value  of  the 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars, 
it  shall,  by  a  decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  and  minor  children,  if  there  be 
a  widow  and  minor  children,  and  if  no  widow,  then  for 
the  children,  if  there  be  any,  and  if  no  children,  then  for 
the  widow,  the  whole  of  the  estate  after  the  payment  of 
the  expenses  of  the  last  illness  of  the  deceased,  funeral 
charges,  and  expenses  of  administration,  and  there  must 
be  no  further  proceedings  in  the  administration,  unless 
further  estate  be  discovered.  [In  effect  April  16th, 
1880.] 

§  1470.  If  the  widow  has  a  maintenance  derived  from 
her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  preceding  sections  of  this  article,  the  whole  property 
so  set  apart,  other  than  the  homestead,  must  go  to  the 
minor  children.    [In  effect  April  16th,  1880.] 
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ARTICLE  n. 

Of  the  Homestsad. 

S  1474.   Biffhts  of  surrivor  to  homestead. 

§  1475.  Selected  and  recorded  homestead  set  off  to  person  entitled. 
Subsisting  liens  to  be  paid  by  solvent  estate. 

S  1476.  Appraisers  to  carve  out  of  the  original,  exceeding  five  thou- 
sand dollars  In  value,  a  homestead,  and  report  the  same. 

§  1477.  Beport  of  the  appraisers.  Minority  and  minority,  which  may 
be  conflrmeu. 

S  1478.  Day  to  be  set  for  confirming  or  rejecting  the  report  of  the  ap- 
praisers.  Appeal. 

§  1479.  If  report  rejected,  other  appraisers  appointed.  If  again  re- 
jected, partition  suit  to  bo  brought. 

S  1480.  Instead  of  dividing  the  homestead,  who  may  take  a  deed  there- 
of at  appraised  value. 

S  1481.  If  no  homestead  is  selected  and  recorded  prior  to  death  of 
decedent,  one  may  be  petitioned  for. 

§1482.  Court  to  direct  partition  suit  in  the  District  Court,  when.  Pro- 
ceedings thereon. 

S  1483.  If  property  is  common  or  separate,  court  to  cause  appraise- 
ment and  admeasurement  to  be  made. 

S  1484.  New  appraisement,  when  ordered,  instead  of  deeding  prop- 
erty at  appraised  vaJue,  public  sale  to  be  ordered,  wtien. 

S  1485.  Costs,  to  whom  chargeable.  Persons  succeeding  to  rights  of 
homestead  owners  have  all  their  powers  and  rights. 

5  1486.   Certified  copies  of  certain  orders  to  be  recorded. 

§  1474.  If  the  homestead  selected  by  the  husband  and 
wife,  or  either  of  them,  during  their  coverture,  and  re- 
corded while  both  w6re  living,  was  selected  from  the 
community  property  J  or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  of  the  same, 
it  vests,  on  the  death  of  the  husband  or  wife,  absolutely 
in  the  survivor.  If  the  homestead  was  selected  from  the 
separate  property  of  either  the  husband  or  the  wife,  with- 
out his  or  her  consent,  it  vests,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  lier  heirs, 
subject  to  the  power  of  the  Superior  Court  to  assign  it  for 
a  limited  period  to  the  family  of  the  decedent.  In  either 
case  it  is  not  subject  to  the  payment  of  any  debt  or  liabil- 
ity contracted  by  or  existing  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife,  except  as  provided  in 
the  Civil  Code.     [In  effect  April  16th,  1880.  J 

Homiestead— generally,  and  setting  apart,  sec.  1465,  notes. 

Separate  property  of  person  selecting,  etc.— amdt.  1880. 

Simrivorship  of  homestead— ^out  of  separate  property,  50  Cal.  539; 
changes  in  Codes,  52  Cal.  294;  before  such  changes,  49  Cal.  198;  and  see 
4  Cal.  268;  8  Cal.  507;  14  Cal.  472;  23  CaL  415;  25  Cal.  114:  31  Cal.  526;  35 
Cal.  320;  36  Cal.  16;  37  Cal.  176. 

§  1475.  If  the  homestead  selected  and  recorded  prior 
to  the  death  of  the  decedent  be  returned  in  the  inventory 
appraised  at  not  exceeding  iive  thousand  dollars  in  value. 
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or  was  previously  appraised  as  provided  in  the  Civil  Code, 
and  such  appraised  value  did  not  exceed  that  sum,  the 
Superior  Court  must,  by  order,  set  it  off  to  the  persons  in 
whom  title  is  vested  by  the  preceding  section.  If  there 
be  subsisting  liens  or  incumbrances  on  the  homestead,  the 
claims  secured  thereby  must  be  presented  and  allowed  as 
other  claims  against  the  estate.  If  the  funds  of  the  estate 
be  adequ'ate  to  pay  all  claims  against  the  estate,  the 
claims  so  secured  must  be  paid  out  of  such  funds.  If  the 
funds  of  the  estate  be  not  sufficient  for  that  purpose,  the 
claims  so  secured  shall  be  paid  proportionately  with  other 
claims  allowed,  and  the  liens  or  incumbrances  on  the  home- 
stead shall  onJy  be  enforced  against  the  homestead  for 
any  deficiency  remaining  after  such  payment.  [In  effect 
April  IGth,  1880.] 

Homestead  selected  during  decedent's  lifetime— effect  of  settinz 
apart,  41  Cal.  34. 

Liens  or  incumbrances— on  homestead,  former  effect  of  setting 
apart  mortgaged  premises,  45  Cal.  436. 

§  1476.  If  the  homestead,  as  selected  and  recorded,  be 
returned  in  the  inventory  appraised  at  more  than  rive 
thousand  dollars,  the  appraisers  must,  before  they  make 
their  return,  ascertain  and  appraise  the  value  of  the 
homestead  at  the  time  the  same  was  selected,  and  if  such 
value  exceeded  five  thousand  dollars,  or  if  the  home- 
stead was  appraised  as  provided  in  the  Civil  Code,  and 
sucli  appraised  value  exceeded  that  sum,  the  appraisers 
must  aetermine  whether  the  premises  can  be  divided 
without  material  injury,  and  ir  they  find  that  they  can 
be  thus  divided,  they  must  admeasure  and  set  apart  to 
the  parties  entitled  thereto,  such  portion  of  the  premises, 
including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  five  thousand  dollars,  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  the  por- 
tion set  apart  as  a  homestead.  If  the  appraisers  find  that 
the  premises  exceeded  in  value,  at  the  time  of  their  se- 
lection, the  sum  of  five  thousand  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  must  re- 
port such  finding,  and  thereafter  the  court  may  make  an 
order  for  the  sale  of  the  premises- and  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto,  flu  effect 
July  1st,  1874.] 

Appraisement— generaUy,  sec.  1444. 

'  .         _       * 

§  1477.  Any  two  o^  the  appraisers  concurring  may  dis- 
charge the  duties  imposed  upon  the  three,  and  make  the 
report.    A  dissenting  report  may  be  made  by  the  third 
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appraiser.  The  report  must  state  fully  the  acts  of  the 
appraisers.  Both  reports  may  be  heard  and  considered 
by  the  court  in  determining* a  confirmation  or  rejection  of 
the  majority  report,  but  the  minority  report  must  in  no 
case  be  confirmed. 

§  1478.  When  the  report  of  the  appraisers  is  filed,  tne 
court  must  set  a  day  for  hearing  any  objections  thereto, 
from  any  one  interested  in  tlie  estate.  Notice  of  the  hear- 
ing must  be  given  for  such  time,  and  in  such  manner  as 
the  court  may  direct.  If  the  court  be  satisfied  that  the 
report  is  correct,  it  must  be  confirmed,  otherwise  rejected. 
In  case  the  report  is  rejected,  the  court  may  appoint  neW 
appraisers  to  examine  and  report  upon  the  homestead, 
and  similar  proceedings  may  be  had  for  the  confirmation 
or  rejection  of  their  report  as  upon  the  first  report.  [In 
effect  July  1st,  1874.] 

§§  1479, 1480,  1481,  1482,  1483,  1484  are  repealed.  [In 
effect  July  1st,  1874.] 

§  1485.  The  costs  of  all  proceedings  in  the  Superior 
Court  provided  for  in  this  chapter,  must  be  paid  by  the 
estate  as  expenses  of  administration.  Persons  succeed- 
ing by  purchase  or  otlierwiso  to  the  interests,  rights,  and 
title  of  successors  to  homesteads,  or  to  the  right  to  have 
homesteads  set  apart  to  them,  as  in  this  chapter  provided, 
have  all  the  rights  and  benefits  conferred  by  law  on  the 
persons  whose  interests  and  rights  they  acquire.  [In  ef- 
fect April  IGth,  1880.] 

Cost  of  proceedings— payable  out  of  estate,  My.  P.  Rep.  1S8. 

§  1486.  A  certified  copy  of  every  final  order  made  in 
pursuance  of  this  article,  by  which  a  report  is  confirmed, 
property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  home- 
stead property  is  situated. 

Oeitified  copy— recording,  see  sec.  1719. 


CHAPTER  TI. 

OF  CI.AIIIIIS  agahtst  the  SSTATB. 

I  J4M.  notice  to  creditors.    Addlcloml  notlca. 

I  lUti  Time  vltblDwhlcb  claims  ^alnat  an  catate  must  be  prewntod. 

cot  as  JmlgQieiitA. 

SUM.  Probata  JodgS  may  pro—at  claim,  and  ncUoa  tbcKcn. 
14H.  AUomiiea  ami  rejecUou  at  claims, 
un.  Approvedel^niMncoDleatolieflled.  CUlma  lacareil  by  lieu 
mar  be  described,  iiost  clalnu. 
I  Itn.  Beiectea  claims  to  besoodfor  within  Urns  montlu. 
1  IW,  Claims  barred  by  Statute  ol  Limitations.    Wben  and  who  pro- 


ilM7.  H 

IUOe.  Tl 
un  LI 

!lfil«.    CI  31<»U>». 

Mii.  E:  >tlcetacredtli>rs,toberemoTsd. 

Itii.  £:  o(  claims. 

§  1490.  Everj  executor  or  administrator  must,  fmm»- 
diately  Bfl«r  bis  ftppoiDtment,  cause  to  be  published  in 
e  newspaper  of  the  county,  if  ther-  ' ■'  --' 


all  persona  liaving  claitns  against  liim  to  exhibit  them, 
with  the  jieceifsary  vouchers,  to  the  executor  or  adminis- 
trator, at  the  place  of  bis  residence  or  business,  to  be  speci- 
fied in  the  notice;  such  notice  must  be  published  as  oftea 
as  the  judge  or  court  sliall  direct,  but  not  less  than  once 
a  week  for  four  weeks;  tbe  court  or  jud^  movalso  direct 
additional  notice  by  publiuation  or  postmg.  In  case  stich 
r  is  removed,  before 


the  time  expressed  in  the  notice,  his  succe&sor  must  give 
notice  only  for  the  unexpired  time  allowed  for  such  pre. 
sentation. 
PBUisatlon  of  notloe— bow  often, !  ITCS. 
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auimiio  be  •ihlWtBd-mopeot  wonl"cl»lm»,"SC«LBMj  IlCaL 
2S;I7CaLSS<f 
Two  months'  iu|l>st— la  give  notice,  CBiuea  reTocatlon  or  Istten, 


intliousaiDij  dollara,  and  four  months 
Tt-ben  it.  does  noL 
Tigaiet  of  appralHingal  gorsm— Mf.  F.  Kep.  IM. 

§  1492.  After  the  notice  is  given,  aa  required  by  the 
prei^edlDg  Bection,  a  copy  ttiereof,  wit li  the  atH davit  of  due 
pablicatioD ,  or  of  publication  and  posting,  must  be  filed, 
and  upon  such  affidavit  or  otiier  testimony  to  the  satlsfao- 
tion  of  tba  court,  an  order  or  decree  showing  that  due 
notice  to  creditors  has  been  given,  and  directing  that  such 
order  or  decree  be  entered  in  the  miDutes  and  lecocded, 
must  be  made  by  tlie  court. 
AOdaitt  at  pabllcation-of  notice,  se«.  MU,  mi. 

§  1493.  All  claims  arising  ujjon  contracts,  whether  the 
BSEQe  be  due,  not  due,  or  contingent,  must  be  presented 
nithin  the  time  limited  in  the  notice,  and  any  claim  not 
so  jiresented  Is  barred  forever;  proiiided,  kamever,  that 
-when  it  is  made  to  appear  by  the  ufBdavit  of  the  claim- 
ant, to  the  satisfaction  of  the  court,  or  n  judge  thereof, 
tliat  the  claimant  had  no  notice  a»  provided  in  this  chap- 

..^  ■ -I  t-. .  w  .1  g  State,  it  may  he  pre- 

„;  attv  lime   iteiore  a  ar j.--_,'l  — .—    ._ 

entered. 
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§  1494.  Every  claim  which  is  due,  when  present^  to 
the  executor  or  administrator,  must  be  supported  by  the 
affidavit  of  the  claimant,  or  some  one  in  his  behalf,  that 
the  amount  is  justly  due,  that  no  payments  have  been 
made  thereon  which  are  not  credited,  and  that  there  are 
no  offsets  to  the  same,  to  the  knowledge  of  the  affiant. 
If  the  claim  be  not  due  when  presented,  or  be  contingent, 
the  particulars  of  such  claim  must  be  stated.  When  the 
affiuavit  is  made  by  a  person  other  than  the  claimant,  he 
must  set  forth  in  the  affidavit  the  reason  why  it  is  not 
made  by  the  claimant.  The  oath  may  be  taken  before 
any  officer  authorized  to  administer  oaths.  The  executor 
or  administrator  may  also  require  satisfactory  vouchers 
or  proofs  to  be  produced  in  support  of  the  claim.  If  the 
estate  be  insolvent,  no  greater  rate  of  interest  shall  be 
allowed  upon  any  claipi  after  the  first  publication  of  no- 
tice to  creditors  than  is  allowed  on  judgments  obtained  in 
the  Superior  Court.    [In  effect  April  Kith,  1880.] 

Every  claim— 8lgQlfication« /see  under  Claih,  sec.  1493n:  on  mort- 
gage or  lien,  see  sec.  1500  suicl  note. 

AffldaTit— by  person  other  than  claimant,  formerly  hel<l  improper* 
14  Cal.  179;  neea  of,  18  Cal.  422. 

Section— when  not  to  be  inyoked,  42  Cal.  174. 

Oontingent  claim— see  18  Gal.  422;  49  Cal.  111. 

Interest— on  claim,  14  Cal.  172:  waiver  of,  My.  P.  Bep.  235:  on  judg^ 
ment  against  administrator,  19  CaL  98:  where  judgment  on  rejected 
claim,  18  Cal.  376. 

Insolvent  estate— rate  of  interest  restricted,  My.  P.  Bep.  55. 

§  1495.  Any  -judge  of  a  Superior  Court  may  present 
a  claim  against  the  estate  pf  a  decedent  for  allowance 
to  the  executor  or  administrator  thereof,  and  if  the  ex- 
ecutor or  administrator  allows  the  claim,  he  must  in 
writing  designate  some  other  judge  of  the  Superior  Court  • 
of  the  same  or  an  adjoining  county,  who,  upon  the  pre- 
sentation of  such  claim  to  him,  is  vested  with  power  to 
allow  or  reject  it,  and  the  judge  presenting  such  claim,  in 
case  of  its  rejection  by  the  executor  or  administrator,  or 
by  such  judge  as  shall  have  acted  upon  it,  has  the  same 
right  to  su6  in  a  proper  court  for  its  recovery  as  other  per- 
sons have  when  their  claims  against  an-estate  are  rejected. 
[In  effect  April  16th,  1880.] 

§  1496.  When  a  claim,  accompanied  by  the  affidavit 
required  in  this  chapter,  is  presented  to  tne  executor  or 
administrator,  he  must  indorse  thereon  his  allowance  or 
rejection,  with  the  day  and  date  thereof.  If  he  allow  the 
claim,  it  must  be  presented  to  a  judge  of  the  Superior . 
Court  for  his  approval,  who  must  in  the  same  manner  in- 
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dorse  upon  it  his  allowance  or  rejection.  If  the  executor 
or  administrator,  or  the  judge,  refuse  or  neglect  to  in- 
dorse such  allowance  o^r  rejection  for  ten  days  after  the 
claim  has  been  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  the  presentation 
be  made  by  a  notary,  the  certificate  of  such  notary,  un- 
der seal,  shall  be  prima  facie  evidence  of  such  x^reseuta- 
tion  and  the  date  thereof.  If  the  claim  be  presented  to 
the  executor  or  administrator  before  the  expiration  of  the 
time  limited  for  the  presentation  of  claims,  the  same  is 
presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  and  by  the  judge,  after  the  expiration  of 
such  time.  If  the  claim  be  payable  in  a  particular  kind 
of  money  or  currency,  it  shall,  if  allowed,  be  payable  only 
in  such  money  or  currency.    [In  effect  April  lOth,  1880.] 

Allowance  of  claim— by  executor,  verbal  not  enouf;b,46Cal.  154: 
by  one  administrator,  sufficient,  24  Cal.  4:)1:  by  judge,  49  Gal.  154;  on 
mortgage,  effect  or,GCal.412;  generally,  effect  of,  18Cal.422;  26  Cal.  421. 

Rejection  of  claim— by  executor's  inaction,  34  Cal.  224:  by  judge, 
grounds,  22  Cal.  99:  further  proofs  before,  23  Cal.  363. 

§  1497.  Every  claim  allowed  by  the  executor  or  ad- 
ministrator, and  approved  by  a  judge  of  the  Superior 
Court,  or  a  copy  thereof,  as  hereinafter  provided,  must, 
within  thirty  days  thereafter,  be  filed  in  the  court,  and 
bo  ranked  among  the  acknowledged  debts  of  the  estate, 
to  be  paid  in  due  course  of  administration.  If  the  claim 
be  founded  on  a  bond,  bill,  note,  or  any  other  instrument, 
a  copy  of  such  instrument  must  accompany  the  claim, 
and  the  original  instrument  must  be  exhibited,  if  de- 
manded, unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit,  con- 
taining a  copy  or  particular  description  of  such  instru- 
ment, and  stating  its  loss  or  destruction.  If  the  claim,  or 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien 
whicii  has  been  recorded  in  the  office  oi  the  recorder  of 
the  county  in  which  the  land  affected  by  it  lies,  it  shall 
be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to 
the  date,  volume,  and  page  of  its  record.  If,  in  any  case, 
the  claimant  has  left  any  original  voucher  in  the  hands  of 
the  executor  or  administrator,  or  suffered  the  same  to  be 
filed  in  court,  be  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his 
claim.  A  brief  description  of  every  claim  filed  must  be 
entered  by  the  clerk  in  the  register,  showing  the  naine  of 
the  claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance.  [In  effect  April  16th, 
.1880.] 
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Allowed  Glaim-«tatii8  of,  6  Cal.  066:  23  CaL  363;  46  CaL  315;  48  CaL 
102:  not  interest  bearing.  My.  P.  Bep.  125. 

Filing  claim— omission,  when  does  not  bar,  24  Cal.  4S1:  prorlaion 
merely  directory,  46  CaL  304. 

Olaim  aeoored  br  mortgage,  etc.— see  sec.  1500  and  note,  and  see 
27  Cal.  350. 

§  1498.  When  a  claim  is  rejected  either  by  the  exec- 
utor or  administrator,  or  a  jadige  of  the  Superior  Court, 
the  holder  must  bring  suit  in  the  proper  court  against  the 
executor  or  administrator  within  three  months  after  the 
date  of  its  rejection,  if  it  be  then  due,  or  within  two 
months  after  it  becomes  due,  otherwise  the  claim  shall  be 
forever  barred.    [In  effect  April  16th,  1880.] 

Time  for  bringing  sait-«ec.  1501;  2  CaL  385;  19  CaL  85;  34  CaL  225. 

§  1499.  No  claim  must  be  allowed  by  the  executor  or 
administrator,  or  by  a  judge  of  the  Superior  Court,  which 
is  barred  by  the  Statute  of  Limitations.  When  a  claim 
is  presented  to  a  judge  for  his  allowance,  he  may,  in  his 
discretion,  examine  the  claimant  and  others  on  oath,  and 
hear  any  legal  evidence  touching  the  validity  oi  the 
claim.    [In  effect  April  16th,  1880.J 

Statnte  of  Limitations^-Becs.  335-363:  object  of,  sec  353:  to  prolong 
period.  19  Cal.  85;  and  time  of  vacancy  immaterial,  10  CaL  386:  ra- 
cancy  in  administration  does  not  affect,  sec.  1501  and  note :  on  jadg- 
ment  against  decedent,  19  Cal.  97 :  allowance  of  barred  daim,  not 
binding,  23  Cal.  363:  note  for  outlawed  debt,  when  valid,  50  CaL  547: 
when  debt  barred,  51  Cal.  215. 

§  1500.  No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is  first  pre- 
sented to  the  executor  or  administrator,  except  in  the  fol- 
lowing case :  an  action  may  be  brought  by  any  holder  of 
a  mortgage  or  lien  to  enforce  the  same  against  the  prop- 
erty of  the  estate  subject  thereto,  where  all  rei&ourse 
against  any  other  property  of  the  estate  is  expressly 
waived  in  the  complaint;  out  no  counsel  fees  snail  be 
recovered  in  such  action  unless  such  claim  be  so  pre- 
sented.   [In  effect  March  15th,  1876.] 

No  action  on  claim— without  presentation,  38  Cal.  3:  claim  barred 
but  not  extinguished,  50  Cal.  145. 

Mortgage  on  lien,  presentation  of  claim  on— need  of,  6  Cal.  386; 
24  Cal.  &9i  27  Cal.  350;  46  Cal.  154,  222;  52  CaL  232:  effect  of  failure,  as 
bar.  etc.,  see  last  subhead,  and  10  CaL  555;  21  CaL  67 ;  42  CaL  493 ;  50  CaL  ' 
145;  Hib.  3-  &  L.  Soc.  v.  Jordan,  Hay  19th,  1880;  5  Pac.  C.  L.  J.  Sdl: 
oblectiontoo  late,  28  Cal.  568:  subsequent  proceedings,  sec.  1569;  21 
Cal.  24;  24  CaL  499;  47  Cal.  154:  unnecessary,  where  no  relief  asked 
against  estate,  42  Cal.  179;  45  CaL  433:  changes  in  statutes,  see  Hib.  S. 
ft  L.  Soc.  V.  Jordan,  May  19th,  1880;  5  Pac.  C.  L.  J.  391. 

§  1501.  The  time  during  which  there  shall  be  a 
vacancy  in  the  administration  must  not  be  included  in 
any  limitations  herein  prescribed. 
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Period  of  ▼acancy— in  adnUnlBtration,  not  counted,  10  CaL  386;  19 
CaL85. 

§  1502.  If  an  action  is  pendinfj^  against  the  decedent 
at  the  time  of  his  death,  the  plaintiff  must  in  like  manner 
present  his  claim  to  the  executor  or  administrator  for 
allowance'  or  rejection,  authenticated  as  required  in  other 
cases;  and  no  recovery  shall  be  had  in  the  action  unless 
proof  be  made  of  the  presentations  required. 

Action  pending  at  death— where  death  after  yerdlct.  claim  need 
not  be  presented.So  Cal.  42,  and  see  sec.  1506 :  non-presentation  of  claim, 
objection  waived.  My.  P.  Bep.  61 ;  52  Cal.  225. 

§  1503.  Whenever  any  claim  is  presented  to  an  exec- 
utor or  administrator,  or  to  a  judge,  and.  he  is  willing  to 
allow  the  same  in  part,  he  must  state  in  his  indorsement 
the  amount  he  is  willing  to  allow.  If  the  creditor  refuse 
to  accept  the  amount  aflowed  in  satisfaction  of  his.claim, 
.he  shall  recover  no  costs  in  any  action  therefor  brought 
against  the  executor  or  administrator,  unless  he  recover  a 
greater  amount  than  that  offered  to  be  allowed.  [In  effect 
April  16th,  1880.J 

Claim— sec.  1498n. 

§  1504.  A  judgment  rendered  against  an  executor  ox 
administrator,  upon  any  claim  for  money  against  the 
estate  of  his  testator  or  intestate,  only  establishes  the 
claim  in  the  same  manner  as  if  it  had  been  allowed  by 
tlie  executor  or  administrator  and  a  jud^e;  and  the  judg- 
ment must  be  that  the  executor  or  administrator  pay,  in 
due  course  of  administration,  the  amount  ascertained  to 
be  due.  A  certified  transcript  of  the  original  docket  of 
the  judgment  must  be  filed  among  the  papers  of  the 
estate  in  court.  No  execution  must  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  property 
of  tne  estate,  or  give  to  the  judgment  creditor  any  pri- 
ority of  payment.    [In  effect  April  16th,  1880.] 

Judgment  against  executor,  etc.— by  default.  9  Cal.  136:  where  at* 
tacbment,  29  Cal.  859:  50  Cal.  365,867:  Interest,  18  Cal.  377:  where  de- 
fendants are  Joint  obligors,  see  under  next  note. 

Payable  in  due  course  of  administration— proper  form  of  judg- 
ment, 29  Cal.  963:  82  Cal.  396;  34  Cal.  226:  but  absence  not  injurious,  i 
CaL  127:  13  Cal.  136:  on  death  of  one  of  several  joint  obligors,  42  Cal. 
131;  50  CaL  530;  amendment  of  Judgment  where  personal,  46  Cal.  304. 

No  execution  issuable— on  Judgment,  32  CaL  376;  34  Cal.  224;  38  CaL 
878. 

§  1505.  When  an^  judgment  has  been  rendered  for  or 
against  the  testator,  intestate  in  his  lifetime,  no  execution 
shall  issue  thereon  after  his  death,  except  as  provided  in 
section  six  hundred  and  eighty-six.    A  judgment  against 
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the  deoedent  for  the  recovery  of  money  mast  be  presented 

to  the  executor  or  administrator  like  any  other  claim.  If 
execution  is  actually  levied  upon  any  property  of  the 
decedent  before  his  death,  the  same  may  be  sold  for  the 
satisfaction  thereof;  and  the  officer  making  the  sale  must 
account  to  the  executor  or  administrator  for  any  sarplos 
in  his  hands.  A  judgment  creditor  having  a  judgmeot 
which  was  rendered  against  the  testator  or  Intestate  in 
his  lifetime,  may  redeem  any  real  estate  of  the  decedent 
from  any  sale  under  foreclosure  or  execution,  iu  like 
manner  and  with  like  effect  as  if  the  judgment  debtor 
were  still  living.    [In  effect  March  28th,  1874.] 

Application  of  section— to  foreclosure  of  mortgage,  9  Cal.  127, 426; 
U  Cal.  640. 

Judgment  against  decedent— limitation  of,.  19  Cal.  97:  claim  on, 
when  may  be  presented  by  absent  creditor,  22  Cal.  95. 

Sold  for  the  satisfaction  thereof— p^enerally,  37  Cal.  143 :  where  ex- 
ecution  void,  no  satisfaction,  52  Cal.  Si5. 

§  1506.  A  judgment  rendered  against  a  decedent,  dy- 
ing after  verdict  or  decision  on  an  issue  of  fact,  but  before 
judgment  is  rendered  thereon,  is  not  a  lien  on  tho  real 
property  of  the  decedent,  but  is  payable  in  due  course  of 
administration. 

§  1507.  If  the  executor  or  administrator  doubts  the 
correctness  of  any  claim  presented  to  him,  he  may  enter 
into  an  agreement,  in  writing,  with  the  claimant,  to  refer 
the  matter  in  controversy  to  some  disinterested  person, 
to  be  approved  by  the  "Superior  Court,  or  a  judge  thereof. 
Upon  tiling  tho  agreement  and  approval  of  such  court  or 
judge,  in  the  office  of  the  clerk  of  the  court  for  the  county 
in  which  the  letters  testamentary  or  of  administratiou 
were  granted,  the  clerk  must  enter  a  minute  of  the  order 
referring  the  matter  in  controversy  to  the  person  so 
selected;  or,  if  the  parties  consent,  a  reference  may  be  had 
in  the  court;  and  the  report  of  the  referee,  if  confirmed, 
establishes  or  rejects  the  claim  the  same  as  if  it  had  been 
allowed  or  rejected  by  the  executor  or  administrator  and 
judge.    [In  effect  July  16th,  1880.] 

§  1508.  The  referee  must  hear  and  determine  the  mat- 
ter, and  make  his  report  thereon  to  the  court  in  which  his 
appointment  is  entered.  The  same  proceedings  shall  be 
had  in  all  respects,  and  the  referee  shall  have  the  same 
powers,  be  entitled  to  the  same  compensation,  and  subject 
to  the  same  control,  as  in  other  cases  of  reference.  The 
court  may  remove  the  referee,  appoint  another  in  his 
place,  set  aside  or  confirm  his  report,  and  adjudge  costs, 
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as  in  actions  against  execators  or  administrators,  and  the 
judgment  of  the  court  thereon  shall  be  as  valid  and 
effectual,  in  all  respects,  as  if  the  same  had  been  rendered 
in  a  suit  commenced  by  ordinary  process. 
Bafereace— sees.  638-645. 

§  1509.  When  a  judgment  is  recovered,  with  costs, 
aeainst  any  executor  or  administrator,  he  shall  be  indi- 
vidually liable  for  such  costs,  but  they  must  be  allowed 
him  in  his  administration  accounts,  unless  it  appears  that 
the  suit  or  proceeding  in  which  the  costs  were  taxed  was 
prosecuted  or  defended  without  just  cause. 

Object  of  section— 6  CaL  169. 

Allowed  him  in  his  administration  acconnts-<>  Cal.  i 


§  1510.  If  the  executor  or  administrator  is  a  creditor 
of  the  decedent,  his  claim  duly  authenticated  by  affidavit 
must  be  presented  for  allowance  or  rejection  to  a  judge  of 
the  Superior  Court,  and  its  allowance  by  the  jud^e  is 
sufficient  evidence  of  its  correctness,  and  must  be  paid  as 
other  claims  iu  due  course  of  administration.  If,  how- 
ever, the  judge  reject  the  claim,'  action  thereon  inay  be 
had  against  the  estate  by  the  claimant,  and  summons 
must  be  served  upon  the  judge,  whp  may  appoint  an 
attorney,  at  the  expense  of  the  estate,  to  deiend  the 
action.  If  the  claimant  recover  no  judgment,  he  must 
pay  all  costs,  including  defendant's  reasonable  attorney's 
fees,  to  be  fixed  by  the  court.  [In  effect  April  16th, 
1880.] 

Olaim  of  ezecator,  etc.— sole  difference  from  that  of  ordinary  cred- 
itor, 10  CaL  482. 

Time  for  presentation— same  as  for  other  claims,  10  Cal.  482;  16  CaL 
434. 

§  1511.  If  an  executor  or  administrator  neglects,  for 
two  months  after  his  api>ointment,  to  give  notice  to  cred- 
itorSf  as  prescribed  by  this  chapter,  the  court  must  revoke 
his  letters,  and  appoint  some  other  person  in  his  stead, 
equally  or  the  next  in  order  entitled  to  the  appointment. 

« 

§  1512.  At  the  same  time  at  which  he  is  required  to 
return  his  inventory,  the  executor  or  administrator  must 
also  return  a  statement  of  all  claims  against  the  estate 
which  have  been  presented  to  him,  if  so  required  by  the 
court,  or  a  judge  thereof,  and  from  time  to' time  thereafter 
he  must  present  a  statement  of  claims  subsequently  pre- 
sented to  him,  if  so  required  by  the  court,  or  a  ]udge  there- 
of. In  all  such  statements  he  must  desifj^nate  the  namen 
of  the  creditors,  the  nature  of  each  clami,  when  it  be- 
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came  due,  or  will  become  due,  and  whether  ifc  was  allowed 
or  rejected  by  him.    [In  effect  April  16th,  1880.  ] 
StBtament  of  olaiiii»--cIalm  genenlly,  sec.  148an. 

§  1513.  If  there  be  any  debt  of  the  decedent  bearing 
interest,  whether  presentea  or  not,  the  executor  or  admin- 
istrator may,  by  order  of  the  court,  pay  the  amount  then 
accumulated  and  unpaid,  or  any  part  thereof,  at  any  time ' 
when  there  are  sufficient  funds  properly  applicable  there- 
to, whether  said  claim  be  then  due  or  not;  and  interest 
shall  thereupon  cease  to  accrue  u^on  the  amount  bo  paid. 
This' section  does  not  apply  to  existing  debts,  unless  the 
creditor  consent  to  accept  the  .amount.  [In  effect  July 
1st,  1874.  J 

Intereat— sec.  1494ii:  stoppibg,  My.  P.  Bep.  239. 

Witikont  pireMBtation  of  claim— pledge  redeemed^  Ky.  F.  Bep.  87. 

Payment  of  del»tt  of  eatate— generally,  sec.lSiS  ei  teq. 
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CHAPTER  VH. 

OF  BALES  AND  CONVXTSTANCXS  OF  FROP- 
ERT7  OF  DBCBDENTS. 

AST.  I.    SALB8  IN  OEKBRAI^ 

n.   Sales  ov  Pbhsoital  Pbopbbtt. 

m.    SUHMABT  SaLBS  OF  MlNES  AND  MlBTBrO  IBTBBBSTS. 
IV.    SALBS    of   BBAL    ESTATB,  IBTBBBSTS  THBWBTrr,  AND 
CONFIBICATION  THBBBOF. 

ARTICLE  I. 
Salbs  in  gbnbbai.. 

1516.  PenoDAl  estate  first  cbargeable.  Real  estate,  when  sold. 

1517.  No  sales  valid  except  by  order  of  Superior  Gonrt. 

1518.  Apnllcations  for  orders  of  sale. 

1519.  But  one  petition,  order,  and  sale  must  be  bad  wben  it  is  possi- 
ble to  do  so. 

§  1516.  All  the  property  of  a  decedent  shall  Ise  cbaree- 
able  with  the  payment  of  the  debts  of  the  deceased,  the 
expenses  of  administration,  and  the  allowance  td  the  fam- 
ily, except  as  otherwise  provided  in  this  Code,  and  in  the 
Civil  Code.  And  the  said  property,  personal  and  real, 
ma^  be  sold  as  the  court  may  direct,  m  the  manner  pre- 
scribed in  this  chapt-er.  There  shall  be  no  priority  as 
between  personal  and  real  property  for  the  above  pur- 
poses.   [In  effect  July  Ist,  1874.  J 

All  property  chargeable  for  debts,  etc.— CivU  Code,  sec.  1358:  order 
of  appropriation,  Civil  Code,  sec.  13S9. 

Personal  and  real  property— appropriated  without  distinction,  see 
sec.  1563. 

Sold  as  the  oonrt  may  direct— sec.  1517. 

§  1517.  No  sale  of  any  property  of  an  estate  of  a  dece- 
dent is  valid  unless  made  under  order  of  the  Superior 
Court,  except  as  otherwise  provided  in  this  chapter.  All 
sales  must  be  under  oath  reported  to  and  confirmed  by 
thQ  court  before  the  title  to  the  property  sold  passes.  [In 
effect  April  16th,  1880.] 

Bestrictive  language  of  section— 9  Cal.  127. 

Sales  to  which  section  inapplicable— 14  Cal.  642;  18  Cal.  291;  21 
Cal.  24. 

Sales  by  executors- of  real  property,  49  Cal.  490 :  under  win,  50  Cal. 
97 ;  where  broker  employed.  My.  P.  Rep.  86. 
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« 

§  1518.  All  petitions  for  orders  of  sale  must  be  in  -writ- 
ing, setting  fortn  the  facts  showing  the  sale  to  be  neces- 
sary, and,  upon  the  hearing,  any  person  interested  in  the 
estate  may  file  his  written  objections,  which  must  be 
heard  and  determined.  A  failure  to  set  forth  the  facts 
showing  the  sale  to  be  necessary*  will  not  invalidate  the 
subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts  showing  ihe 
necessity  be  stated  in  the  order  directing  the  sale.  [In 
effect  July  1st,  1874.] 

Irregnlaritf  in  sale— no  oollatersl  attack  for,  22  CaL  266. 

§  1519.  When  it  appears  to  the  court  that  the  estate  iB 
insolvent,  or  that  it  will  require  a  sale  of  all  the  property 
of  the  estate  of  every  character,  to  pay  the  family  allow- 
ance, expenses  of  administration,  and  debts,  there  need 
be  but  one  petition  filed,  but  one  order  of  sale  made,  and 
but  one  sale  had,  except  in  the  case  of  perishable  property, 
which  may  be  sold  as  provided  in  section  fifteen  hundred 
and  twenty-two.  The  court,  when  a  petition  for  the  sale 
of  any  property  for  any  of  the  purposes  herein  named  is 
presented,  must  inquire  fully  into  the  probable  amount 
required  to  make  all  such  payments,  and  if  there  be  no 
more  estate  than  sufficient  to  pay  the  same,  may  require 
but  one  proceeding  for  the  sale  of  the  entire  estate.  In 
such  case  the  petition  must  set  forth  substantially  the 
facts  required  by  section  fifteen  hundred  and  thirty-seTen. 
[In  effect  April  16th,  1880.] 

Orders— generally,  in  probate  matters,  sec.  1704. 

One  petition— for  realty,  sale  of  personalty  on,  sees.  1536, 16S9i 

ARTICLE  n. 

'     SAIJ»  OV  PXBSOITAL  PBOPBBTY. 

ilS22.  Perislukble  and  depreciating  property  to  be  sold. 
1523.  Order  to  sell  personal  property. 
1524.  Partnership  Interests  and  choses  in  action,  how  sold. 
$  1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 
I  1526.  Sale  of  personal  property. 

§  1522.  At  any  time  after  receiving  letters,  the  execu- 
tor, administrator,  or  special  admiiiistrator  may  apply  to 
the  court  or  judge  and  obtain  an  order  to  sell  perishable 
personal  property  likely  to  depreciate  in  value,  or  which 
will  incur  loss  or  expense  by  being  kept,  and  so  much 
other  personal  property  as  may  be  necessary  to  pay  the 
allowance  made  to  the  family  of  the  decedent.  The  order 
for  the  sale  may  be  made  without  notice;  but  the  execu- 
tor, administrator,  or  special  administrator  is  responsible 
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for  the  property,  unless,  after  making  a  sworn  return  and 
on  a  proper  showing,  the  court  shall  approve  the  sale 

Petition-«ec.  1518. 

Order  for  the  sale— sec.  1525. 

§  1523.  If  claims  against  the  estate  have  been  allowed, 
and  a  sale  of  property  is  necessary  for  their  payment,  or 
for  the  expenses  of  administration,  or  for  the  payment  of 
legacies,  the  executor  or  administrator  may  apply  for  an 
order  to  sell  so  much  of  the  personal  property  as  may  be 
necessary  therefor.  Upon  filing  liis  petition,  notice  of  at 
least  five  days  must  be  given  of  the  hearing  of  the  appli- 
cation, either  by  posting  notices  or  by  advertising.  He 
may  also  make  a  similar  application  from  time  to  time,  so 
long  as  any  personal  property  remains  in  his  hands,  and 
sale  thereof  is  necessary.  If  it  appear  for  the  best  inter- 
ests of  the  estate,  he  may,  at  any  time  after  tiling  the  in- 
ventory, in  like  manner,  and  after  giving  like  notice,  ap- 
ply for  and  obtain  an  order  to  sell  tne  whole  of  the  per- 
sonal property  belonging  to  the  estate,  whether  necessary 
to  pay  debts  or  not.  [In  effect  April  16th,  1880.] 
Notice  by  advertiging— see  sec.  1705. 

§  1524.  Partnership  interests  or  interests  belonging  to 
any  estate  by  virtue  of  any  partnership  formerlv  exist- 
ing, interests  in  personal  property  pledged,  and  choses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interest  of 
the  estate.  Before  confirming  the  sale  of  any  partnership 
interest,  whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  judge  must  carefully  inquire 
into  the  condition  of  the  partnership  affairs,  and  must  ex- 
amine the  surviving  partner,  if  in  the  county  and  able  to 
be  present  in  court. 

Partnership  interest— sec.  1565. 

§  1525.  If  it  appears  that  a  sale  is  necessary  for  the 
payment  of  debts  or  the  family  allowance,  or  for  the  best 
interest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to  pay 
the  debt«  or  family  allowance,  the  court  or  judge  must  or- 
der it  to  be  made.  In  making  orders  and  sales  tor  the  pay- 
ment of  debts  or  family  allowance,  such  articles  as  are 
not  necessary  for  the  support  and  subsistence  of  the  fam- 
ily of  the  decedent,  or  are  not  specially  bequeathed,  must 
be  first  sold,  and  the  court  or  judge  must  so  direct.  [In 
effect  July  1st,  1874.] 

Special  bequest— sold  for  debts,  48  Cal.  191. 
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8  1526.  The  sale  of  personal  property  must  be  made  at 
public  auction  for  such  money  or  currency  as  the  court 
may  direct,  and  after  public  notice  given  for  at  least  ten 
days  by  notices  posted  in  three  public  places  in  the  county, 
or  by  publication  in  a  newspaper*  or  both,  containing  the 
time  and  place  of  sale,  and  a  brief  description  of  the 
property  to  be  sold,  unless  for  good  reason  shown  the 
court,  or  a  judge  thereof,  orders  a  private  sale  or  a  shorter 
notice.  Public  sales  of  such  property  must  be  made  at 
the  court-house  door,  or  at  the  residence  of  the  decedent, 
or  at  some  other  public  place;  but  no  sale  shall  be  made 
of  any  personal  property  which  is  not  present  at  the  time 
of  sale,  unless  the  court  otherwise  order.  [In  effect  April 
16th,  1880.] 

Sale  of  personal  propertr— on  insuffloient  notice,  at  least  voidalile* 
l7Cal.840. 

PaWc  aal»— private,  objectionable,  12  CaL  191. 

Ifotioe  by  posting— required  when,  17  Gal«  340. 

ABTICLE  in. 
SUICXABT  SALBS  OV  MnTES  AND  MlinVO  INTXBBSYB. 

1029.  Mines  may  be  sold.  how. 

1530.  Petition  for  sale,  who  may  file  and  what  to  contain.    > 

1931.  Order  to  show  canse,  how  made  and  on  what  notice. 

1632.  Order  of  sale,  when  and  how  made. 

1533.  Farther  proceedings  to  conform  to  articles  two  and  f oar. 

§  1529.  When  it  appears  from  the  inventory  of  the 
estate  of  any  decedent  that  his  estate  consists  in  wii^e  or 
in  part  of  mines,  or  interests  in  mines,  such  mines  or  in- 
terests may  be  sold  under  the  order  oi  the  court  having 
jurisdiction  of  the  estate,  as  hereins^ter  provided.  [In 
effect  April  16th,  1880.] 

§  1530.  The  executor  or  administrator,  or  any  heir-at- 
law,  or  creditor  of  the  estate,  or  any  partner  or  member 
of  any  mining  company,  in  which  interests  or  ahiures  are 
held  or  owned  by  the  estate,  may  file  in  the  court  a  peti- 
tion, in  writing,  setting  forth  the  general  facts  of  the 
estate  being  then  in  due  course  of  administration,  and 
particularly  describing  the  mine,  interest,  or  shares  which 
it  is  desired  to  sell,  and  particularly  the  condition  and 
situation  of  the  mines  or  mining  interests,  or  of  the  min- 
i°«  company  in  which  such  interests  or  shares  are  held, 
and  the  grounds  upon  which  the  sale  is  asked  to  be  made. 
[In  effect  April  16th,  1880.] 

rSfSS?9^  ^'^.  *^®  ^'f  stooks—disreganUnir  smplnaace  In.  22  CaL  266: 
petition  for  sale,  generally,  sec.  1518.  ouxyMianm^  «*.  •*  ^'-t. «». 
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Oondition  of  the  mining  interests— petition  defective  for  not  de- 
scribing, see  Estate  of  Boland,  July  21st,  1880, 5  Pac.  C.  L.  J.  706. 

§  1531.  Upon  the  presentation  of  sucli  petition,  the 
court,  or  a  judge  thereof,  must  make  an  order  directing 
all  persons  interested  to  appear  before  such  court,  at  a 
time  and  place  specified,  not  less  than  four  or  more  than 
ten  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  ^n  order  should  not  be  granted  to  the  executor 
ur  administrator  to  sell  such  mine,  mining  interests, 
shares,  or  stocks,  as  are  set  forth  in  the  petition  and  belong- 
ing to  the  estate.  A  copy  of  the  order  to  show  cause 
must  be  personally  servea  on  all  persons  interested  in  the 
estate,  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  published  at  least  four  successive 
weeks  in  such  newspaper  as  such  court  or  judge  shall 
specify.  If  all  persons  mterested  in  the  estate  signify  in 
writing  their  assent  to  such  sale,  .the  notice  may  be  dis- 
pensed with.    [In  effect  April  16th,  1880.J 

Pablication  of  notice— sec.  1705. 

Reasonable  notice— of  sale  of  stocks,  construed,  22  Cal.  266. 

§  1532.  If.  upon  hearing  the  petition,  it  appears  to  the 
satisfaction  of  the  court  that  it  is  to  the  interest  of  the 
estate  that  such  mining  property  or  interests  of  the 
estate  should  be  sold,  or  that  an  immediate  sale  is  neces- 
sary in  order  to  secure  the  just  rights  or  interests  of  the 
mining  partners,  or  tenants  in  common,  such  court  must 
make  an  order  authorizing  the  executor  or  administrator 
to  sell  such  mining  interests,  mines,  or  shares,  as  herein- 
after provided.    [In  effect  April  16th,  1880.] 

§  1533.  After  the  order  of  sale  is  made,  all  further 
proceedings  for  the  sale  of  such  mining  property,  and  for 
the  notice,  report,  and  confirmation  tnereof,  must  be  in 
conformity  with  the  provisions  of  article  four  of  this 
chapter. 

ARTICLE  IV. 
The  Salb  ov  Bbal  Estatb,  Istthbests  thxbbih,  asj>  Coir- 

VIBMATION  THBBXOF. 

S  1536;  To  sell  real  estate,  \fhen. 

S  1537.  Verified  petition  for  sale,  what  to  contain  and  to  wbat  it  may 
refer. 

1538.  Order  to  persons  Interested  to  appear. 

1539.  Copy  to  be  served,  assent  given,  or  pablication  made. 

1540.  Hearing  after  proof  of  service.   Presentation  of  claims. 

1541.  Administrator,  executor,  and  witnesses  may  be  examined. 

1542.  To  sell  real  estate  or  any  part,  when. 
1548.  Order  of  sale,  when  to  be  made. 
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{  UM.  WlutUic  order  oIuaemuMcmtMa.    Mkrlwtt  pnbUera-irl- 


IS-J 

IMS.  X 

um.  B 
lunk  V 


iDtstanding  against  the  decedent,  oT  the  debCe,  expenses, 
ot  cbargea  of  adminlatration,  or  legacies,  the  executor  or 
Bdminlstiator  tna;  aUo  xell  any  real  as  well  as  peraonal 
property  of  the  estate  for  that  purpose,  apon  the  order  of 
the  court;  and  an  application  for  the  sale  of  real  property 
may  also  embrace  (be  sale  of  personal  property.  [In 
effect  April  16th,  1880.] 

BM«  ot  r«s]tr— witharlaecl,  sec  IfilA:  Interest  under  contneti  mar 
be  Included,  aec.  IS«9:  addition*!  bond  on,  sec.  1389  sod  note. 

IieeliilitiTe  anaclmsnli— H  to  real  «(|Ueul«.i 


Debu  oBtftandlnc  iffaiaat  the  decedent— proof  of  ei[Btflnce,4d 
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§  1537.  To  obtoiii  such  order  for  the  sale  of  real  prop- 
erty, he  must  present  a  veriiiecl  petition  to  the  Superior 
Court,  or  a  judge  thereof,  settins  forth  the  amount  of  per- 
sonal estate  that  has  come  to  his  hands,  and  how  much 
thereof,  if  any,  remains  undisposed  of;  the  debts  out- 
standing against  the  decedent,  as  far  as  can  be  ascertained 
or  estimated ;  the  amount  due  upon  the  family  allowance, 
or  that  will  be  due  after  the  same  has  been  in  force  for 
one  year;  the  debts,  expenses,  and  charges  of  aduHuis- 
tration  already  accrued,  and  an  estimate  of  what  will  or 
may  accrue  during  the  administration;  a  general  descrip- 
tion of  all  the  real  property  of  which  the  decedent  died 
seized,  or  in  which  ne  had  any  interest,  or  in  which  the 
estate  has  acquired  any  interest,  and  the  condition  and 
value  thereof,  and  whether  the  same  be  community  or 
separate  property;  the  names  of  the  legatees  and  de- 
visees, if  any,  and  of  the  heirs  of  the  deceased,  so  far  as 
known  to  the  petitioner.  If  any  of  the  matters  here 
enumerated  cannot  be  a3certainea,  it  must  be  so  stated  in 
the  petition;  but  a  failure  to  set  forth  the  facts  showing 
the  sale  to  be  necessary  will  not  invalidate  the  subsequent 
proceedings,  if  the  defect  be  supplied  by  the  proofs  at  the 
nearing,  and  the 'general  facts  showing  such  necessity  be 
stated  in  the  decree.    [In  effect  April  16th,  1880.] 

Verified  petition— want  of  verification,  held  fatal  In  Estate  of  Bo- 
land,  July  2l8t,  1880, 5  Pac.  G.  L.  J.  706:  when  by  any  other  person,  sec. 
1545:  for  sale  of  property  generally,  sec.  1615:  contents  of.  16  Cai.  473: 
20  Cal.  288;  lUchardson  v.  Musser,  Feb.  23rd,  1880, 5  Pac.  C.  L.  J.  70,  and 
see  next  note :  where  sale  to  meet  expenses  of  administration,  33  GaL 
858;  36  Cal.  687. 

Joiiidictlonal  facta—natnre,  and  need  of  stating,  13  Gal.  562;  16  GaL 
473:  19  GaL  189. 397;  20  Cal.  288;  50  Cal.  388;  Estate  of  Boland,  July  21st, 
1880, 5  Pac.  G.  L.  J.  706:  redundant  matter  may  be  rejected,  19  Gal.  189. 

Description  of  real  property— 19  GaL  189.  * 

Oondition  of  property— must  be  set  forth  in  petition,  20  Gal.  288; 
51  Cal.  563;  Estate  of  Boland,  July  21st,  1880, 5  Pac.  C.  L.  J.  708. 

Reference  to  inventory— sufficient,  36  Cal.  687. 

Sabsequent  proceedings  not  inTalidatftd— provisions  inapplicable, 
when,  51  GaL  563 :  by  defects  and  irregularities  not  Jurisdictional,  16  GaL 
473. 

§  1538.  If  it  appears  to  the  court  or  judge,  from  such 
petition,  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  for  the- purposes  and  reasons 
mentioned  in  the  preceding  section,  or  any  of  them,  such 

Setition  must  be  filed  and  an  order  thereupon  made, 
irecting  all  persons  interested  in  the  estate  to  appear 
before  the  court,  at  a  time  and  place  specified,  not  less 
than  four  nor  more  than  ten  weeks  from-the  time  of 
making  such  order,  to  show  cause  why  an  order  should 
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not  be  mnted  to  the  executor  or  administrator  to  sell  so 
much  of  the  real  estate  of  the  decedent  as  is  neceaaary. 

NaceMitf  for  Ml*— S3  GaL  e06 :  held  that  penooal  property  must  be 
iDMleqnate,  20  CaL  S88;  bot  now,  see  see.  1U6. 
Pnrposes,  etOt—or  any  of  them,  M  OaL  600. 

§  1539.  A  copy  of  the  order  to  show  canse  must  he 
personally  served  on  all  persons  interested  in  the  estate, 
any  general  guardian  of  a  minor  so  interested,  and  any 
legatee,  or  devisee,  or  heir  of  the  decedent,  provided  they 
are  residents  of  the  county,  at  least  ten  davs  before  the 
time  appointed  for  hearing  the  petition,  or  be  published 
four  successive  weeks  in  such  newspaper  in  the  county 
as  the  court  or  judge  shall  direct.  It  all  persons  inter- 
ested in  the  estate  ]oin  in  the  petition  for  the  sale,  or  sig- 
nify in  writing  their  assent  thereto,  the  notice  may  to 
dispensed  with,  and  the  hearing  may  be  had  at  any  time. 
[In  effect  July  let,  1874.] 

Votioes  to  all  persons  Interested— requirements  of  sectioii,  see  46 
Cal.  635:  personal  service  of,  see  sees.  1011. 1707-1700, 1710;  16  CaL  160: 

{publication  of,  sec.  170S:  33  Cal.  45:  to  attorney  for  minor  heirs,  under 
ormer  statute,  Richardson  v.  Musser.  Feb.  23rd,  1880, 6  Pac.  C.  Ii.  J.  70. 

Qeneral  guardian  of  minor— if  administrator,  must  not  represent 
ward,  83  Cal.  45. 

Statement  of  title—In  notice  of  sale,  purohaser  should  not  depend 
upon,  9  Cal.  181. 

§  1540.  The  court,  at  the  time  and  place  appointed  in 
such  order,  or  at  such  other  time  to  which  the  hearing 
may  be  postponed,  upon  satisfactory  proof  of  personal 
service  or  publication  of  a  copy  of  the  order,  by  affidavit 
or  otherwise,  if  the  consent  in  writing  to  such  sale  of  all 
parties  interested  is  not  filed,  must  proceed  to  hear  the 
petition,  and  hear  and  examine  the  allegations  and  proofs 
of  the  petitioners,  and  of  all  persons  interested  in  the 
estate  who  may  oppose  the  application.  All  claims 
against  the  decedent  not  before  presented,  if  the  period 
of  presentation  has  not  elapsed,  may  be  presented  and 
passed  upon  at  the  hearing.    [In  effect  April  16th,  1880.] 

Opposing  application— parties,  grounds,  etc..  My.  P.  Rep.  7;  46  CaL 

Claims  passed  on— heirs  may  dispute  their  ralidity,  7  CaL  215. 

§  1541.  The  executor,  administrator,  and  witnesses 
may  be  examined  On  oath  by  either  party,  and  process  to 
compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  judge,  in  the  same  manner  and  with  like  effect  as 
in  other  cases.    Lin  effect  April  16th,  1880.} 

Froonring  attendance,  etc.— sec.  1965  ei  teq. 


J 
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§  1542.  If  it  appears  necessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the 
estate,  real  or  personal,  or  some  specific  part  thereof, 
woald  be  greatly  injured  or  diminished  in  value,  or  sub- 
jected to  expense,  or  rendered  unprofitable,  or  that  after 
any  such  sale  the  residue  would  be  so  small  in  quantity 
or  value,  or  would  be  of  such  a  character  with  Teference 
to  its  future  disposition  among  the  heirs  or  devisees,  as 
clearly  to  render  it  for  the  best  interest  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  any  part  thereof  necessary 
and  for  the  best  interest  of  all  concerned. 

Sale  of  whole  of  real  estate— order  for,  when  not  collaterally 
attackable,  29  GaL  30. 

§  1543.  If  the  court  is  satisfied,  after  a  full  hearing 
upon  the  petition  and  an  examination  of  the  proofs  and 
allegations  of  the  parties  interested,  that  a  sale  of  the 
whole  or  some  portion  of  the  real  estate  is  necessary,  for 
any  of  the  causes  mentioned  in  this  article,  or  if  such  sale 
be  assented  to  by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole,  or  so  much  and  such 
parts  of  the  real  estate  described  in  the  petition,  as  the 
court  shall  judge  necessary  or  beneficial. 

Order  for  sale— error  In,  29  Gal.  43 :  effect  of,  20  GaL  121 :  contents  of. 
sec.  1544  and  note:  void  f or  wuit  of  jurisdiction,  83  GaL  45:  when  not 
premature,  33  GaL  065. 

§  1544.  The  order  of  sale  must  describe  the  lands  to 
be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or 
on  a.  credit  not  exceeding  one  year,  payable  in  gross  or  in 
installments,  and.in  sucn  kind  of  money,  with  interest,  as 
the  court  mav  direct.  The  land  may  be  sold  in  one  parcel 
or  in  subdivisions,  as  the  executor  or  administrator  shall 
judge  most  beneficial  to  the  estate,  unless  the  court  other- 
wise specially  directs.  If  it  appears  that  any  part  of 
such  real  estate  has  been  devised,  and  not  charged  in 
such  devise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so 
devised.  Every  such  sale  must  be  ordered  to  be  made 
at  public  auction,  unless,  in  the  opinion  of  the  court,  it 
would  benefit  the  estate  to  sell  the  whole  or  some  part  of 
such  real  estate  at  private  sale.  The  court  may,  if  the 
same  is  asked  for  in  the  petition,  order  or  direct  such 
real  estate,  or  any  part  thereof,  to  be  sold  at  either  pub- 
lic or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor 
or  administrator  neglects  or  refuses  to  make  a  sale  under 
the  order,  and  as  directed  therein,  he  may  be  compelled 


to  sell,  by  order  of  the  court,  made  on  motioti,  after  due 
notice,  by  any  party  interested. 

Ooments  of  order-Hsec.  1704;  16  Cal.  903;  20  Gal.  121. 

Sale  in  punnance  of  agreement— 16  Cal.  474. 

.  Employment  of  brokers— and  commissions  on,  Ky.  P.  Rep.  66. 

§  1545.  If  the  executor  or  administrator  neglects  to 
apply  for  an  order  of  sale  when  it  is  necessary,  any  per- 
son may  make  application  therefor,  in  the  same  manner 
as  the  executor  or  administrator,  and  notice  thereof  must 
be  given  to  the  executor  or  administrator,  before  the  hear- 
ing. The  petition  of  such  applicant  must  contain  as 
many  of  the  matters  set  forth  m  section  fifteen  hundred 
and  thirty-seven  as  he  can  ascertain,  and  the  decree  of 
sale  must  fix  the  period  of  time  within  which  the  execu- 
tor or  administrator  must  make  the  sale. 

« 

§1546.  Repealed  July  1st,  1874. 

§  1547.  When  a  sale  is  ordered,  and  is  to  be  made  at 
public  auction,  notice  of  the  time  and  place  of  sale  must 
be  posted  in  three  of  the  most  public  places  in  the  county 
in  which  the  land  is  situated,  and  published  in  a  newspa- 
per, if  there  be  one  printed  in  the  same  county,  but  if 
none,  then  in  such  j)aper  as  the  court  may  direct,  for 
three  weeks  successively  next  before  the  sale;  the  lands 
and  tenements  to  be  sold  must  be  described  with  com- 
mon certainty  in  the  notice. 

Three  weeks'  publication  of  notice— wbat  constitutes,  Ify.  P.  Rep. 

ivS.' 

§  1548.  Sales  at  public  auction  must  be  made  in  the 
county  where  the  land  is  situated,  but  when  the  land  is 
situated  in  two  or  more  counties  it  may  be  sold  in  either. 
The  sale  must  be  made  between  the  hours  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun  on  the  same 
day,  and  must  oe  made  on  the  day  named  in  the  notice  of 
sale,  unless  the  same  is  postponed. 

Postponement  of  sale— sees.  1557, 1558. 

§  1549.  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  t)rivate  sale,  notice  of  the  same  must  be  posted 
up  in  three  of  the  most  public  places  in  the  county  in 
which  the  land  is  situated,  and  published  in  a  newspaper, 
if  there  be  one  printed  in  the  same  county;  if  none,  tnen 
in  such  paper  as  the  court  or  a  judge  thereof  may  direct, 
for  two  weeks  successively  next  berore  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tene- 
ments to  be  sold  must  be  descilbed  with  common  cer- 
tainty.  The  notice  must  state  a  day  on  0t  alter  which  the 
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Bale  "Will  be  made,  and  a  place  where  offers  or  bids  will  be 
received.  The  day  last  referred  to  mnst  be  at  least  fifteen 
days  from  the  first  pnblicatlon  of  notice;  and  the  sale 
must  not  be  made  before  that  day,  but  must  be  made 
within  six  months  thereafter.  The  bids  or  offers  must  be 
in  writing,  and  may  be  left  at  the  place  designated  in  the 
notice,  or  deliyered  to  the  executor  or  administrator  per- 
sonally, or  may  be  filed  in  the  ofSce  of  the  clerk  of  the 
court  to  which  the  return  of  sale  must  be  made,  at  any 
time  after  the  first  publication  of  the  notice  and  before  the 
making  of  the  sale.  If  it  be  shown  that  it  will  be  for  the 
best  interest  of  the  estate,  the  court  or  judge  may,  by  an 
order,  shorten  the  time  of  notice,  which  shall  not,  howr 
ever,  be  less  than  one  week,  and  may  provide  that  the 
sale  may  be  made  on  or  after  a  day  less  than  fifteen,  but 
not  less  than  eight  days  from  the  first  publication  of  the 
notice,  in  which  case  the  notice  of  sale,  and  the  sale,  may 
be  made  to  correspond  with  such  order.  [In  effect  April 
16th,  1880.] 

§  1550.  No  sale  of  real  estate  at  private  sale  shall  be 
confirmed  by  the  court,  unless  the  sum  offered  is  at  least 
ninety  per  cent,  of  the  appraised  value  thereof,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  the 
court  is  satisfied  that  the  appraisement  is  too  high  or  too 
low,  appraisers  must  be  appointed,  and  they  must  make 
an  aptpraisement  thereof  in  the  same  manner  as  in  case  of 
an  original  appraisement  of  an  estate.  This  may  be  done 
at  anytime  before  the  sale  or  the  confirmation  thereof. 

S  1551.  The  executor  or  administrator  must,  when  the 
sale  is  made  upon  a  credit,  take  the  notes  of  the  pur- 
chaser for  the  purchase-money,  with  a  mortgage  on  the 
property  to  secure  their  payment. 

Oiedit  nle— Interest,  9  Cat  181. 

Payment  by  oflbet— on  mortgage  claim^  Cal.  806. 

§  1552.  The  executor  or  administrator,  after  making 
any  sale  of  real  estate,  must  make  a  return  of  his  pro- 
ceedings to  the  court,  which  must  be  filed  in  the  office  of 
the  clerk,  at  any  time  subsequent  to  the  sale.  A  hearing 
upon  the  return  of  the  proceedings  may  be  asked  for  in 
the  return  or  by  petition  subsequently,  and  thereupon  the 
court  or  judge  must  fix  the  day  for  the  hearing,  of  which 
notice  of  at  least  ten  days  must  be  given  by  the  clerk,  by 
notices  posted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newspaper,  or  both,  as  the  court  or  judge 
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Bhall  direct,  and  mnst  briefly  indicate  the  land  sold,  the 
sum  for  which  it  was  sold,  and  must  refer  to  the  return 
for  further  particulars.  Upon  the  hearing,  the  court  must 
examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  were  unfair,  or  the  sum  bid  dispro- 
portionate to  the  vsuuei  and  if  it  appear  that  a  sum  ex- 
ceeding such  bid  at  least  ten  per  cent.,  exclusive  of  the 
expenses  of  a  new  sale,  majr  be  obtained,  the  court  mav 
vacate  the  sale  and  direct  another  to  be  had,  of  which 
notice  must  be  given,  and  the  sale  in  all  respects  conducted 
as  if  no  previous  sale  had  taken  place.  Xf  an  offer  of  ten 
per  cent,  more  in  amount  than  that  named  in  the  return 
be  made  to  the  court  in  writing,  by  a  responsible  person, 
it  is  in  the  discretion  of  the  court  to  accept  such  offer  and 
confirm  the  sale  to  such  person,  or  to  order  a  new  sale.  [In 
effect  AprU  16th,  1880.] 

Sales  onder  will— sec.  1561. 

Notice  of  petition  for  coofimiation  of  sale— description  of  prop- 
erty by  reference  In,  s^c.  1712. 

Hearing—proTlsion  deslsrned  only  to  secure  fair  price,  20  CaL  121. 

Increased  bid-48  Gal.  383;  49  Cal.  490. 

§  1553.  When  return  of  the  sale  is  made  and  flled,  any 
person  interested  in  the  estate  may  file  written  objections 
to  the  confirmation  thereof,  and  may  be  heard  thereon, 
when  the  return  is  heard  by  the  court  or  judge,  and  may 
produce  witnesses  in  support  of  his  objections. 

Objection  by  person  interested— sureties  on  additional  bond  alleged 
insolvent,  50  Cal.  808:  waiver  of,  49  Gal.  497. 

§  1554;  If  it  appears  to  the  court  that  the  sale  was  le- 
gally made  and  f  auly  conducted,  and  that  the  sum  bid  was 
not  disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum,  as  above  specified,  cannot  beK>b- 
tained,  or  if  the  increased  bid  mentioned  in  section 
fifteen  hundred  and  fifty-two  be  made  and  accepted  by 
the  court,  the  ^court  must  make  an  order  confirming  the 
sale,  and  directing  coj^eyances  to  be  executed.  The 
sale,  from  that  time,  is^onfirmed  and  valid,  and  a  certi- 
fied copy'  of  tl;e  order  confirming  it  and  directing  con- 
veyances to  be  executed,  must  be  recorded  in  the  office 
of  tlie  recorder  of  the  county  In  which  the  land  sold  is  situ- 
ated. If,  after  the  confirmation,  the  purchaser  neglects 
or  refuses  to  comply  with  the  terms  of  sale,  the  court  may, 
on  motion  of  the  executor  or  administrator,  and  after 
notice  to  thejpurchaser,  order  a  resale  to  be  made  of  the 
property.  If  the  amount  realized  on  such  resale  does 
not.  cover  the  bid  and  the  expenses  of  the  previous  sale, 
such  purchaser  is  liable  for  the  deficiency  to  the  estate. 
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Pcnrer  to  eonfirm  sale-^only  where  jurisdiction  has  attached*  Ifl 
CaL  410;  33  Gal.  49. 

Order  confirming  sale— object  of  requiring,  20  Cal.  121 :  when  Told, 
38  Cal.  45:  proof  of  notice  before,  and  recital  in,  sec.  10S6:  recording 
certified  copy,  sec.  1719. 

Sale  to  mbstitated  bidder-valid,  9  Cai.  181. 

fiesale— ordered  on  purchaser's  default,  My.  P.  Bep.  153. 

Vacating  order  of  confirmation— insnfflcient  ground  for,  My.  P. 
Rep.  222 :  want  of  leg^  notice,  justifies,  49  Cal.  490. 

§  1555.  Conveyances  must  thereapon  be  executed  to 
the  puTchaser  by  the  executor  or  administrator^  and  they 
most  refer  to  the  orders  of  the  court  authorizing  and  con- 
firming the  sale  of  the  property  of  the  estate,  and  directing 
conveyances  thereof  to  be  executed,  and  to  the  record  ot 
the  order  of  confirmation  in  the  office  of  the  county  re- 
corder, either  by  the  date  of  such  recording,  or  by  the  date, 
volume,  and  page  of  the  record,  and  such  reference  shall 
have  the  same  effect  as  if  the  orders  were  at  large  in- 
serted in  the  conveyance.  Conveyances  so  made  convey 
all  the  right,  title,  interest,  and  estate  of  the  decedent  in 
the  premises,  at  the  time  of  his  death ;  if  prior  to  the  sale, 
by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title,  or  interest  in  the  premises,  other  than  or 
in  addition  to  that  of  the  decedent  at  the  time  of  his 
death,  such  right,  title,  or  interest,  also  passes  by  such 
conveyances.    [In'effect  April  16th,  1880.] 

OonTeyances— execution  enforced,  39  Cal.  806:  title  acquired  by,  9 
Cal.  128,181:  49  Cal.  497:  invalid  where  petition  did  not  give  Jurisdic- 
tion, 19  Cal.  410;  20  CaL  288. 

J  I  1556.  Before  any  order  is  entered  confirming  the 
e,  it  must  be  proved  to  the  satisfaction  of  the  court 
that  notice  was  given  of  the  sale  as  prescribed,  and  the 
order  of  confirmation  must  show  that  such  proof  was 
made. 

Notice  of  sale— proof  of,  before  confirmation,  83  Cai.  54:  generally, 
1547.1549. 


§  1557.  If,  at  the  time  appointed  for  the  sale,  the  ex- 
ecutor or  administrator  deems  it  for  the  interest  of  all 
persons  concerned  therein  that  the  same  be  postponed,  he 
may  postpone  it  from  time  to  time,  not  exceeding  in  all 
three  months. 

§  1558.  In  case  of  a  postponement,  notice  thereof  must 
be  given,  by  a  public  declaration,  at  the  time  and  place 
first  appointed  for  the  sale,  and  if  the  postponement  be 
for  more  than  one  day,  further  notice  must  be  given,  by 
posting  notices  |n  three  or  more  public  places  in  the 
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coimtT  where  the  land  la  situated,  or  publishing  the  same, 
or  botn,  as  the  time  and  circumstances  will  admit. 
Pabliihing  notioe~8#c.  170S. 

§  1559.  Repealed  July  1st,  1874. 

§  1560.  If  the  testator  makes  provision  by  his  will,  or 
designates  the  estate  to  be  appropriated  for  the  iMtTment 
of  his  debts,  the  expenses  of  administration,  or  family 
expenses,  they  must  be  paid  according  to  such  provision 
or  designation,  out  of  the  estate  thus  appropriated,  so  far 
as  the  same  is  sufficient. 

Insnffloient  proriiion— In  viU,  effect  of,  sec.  1562. 

Fayxnent  of  debts  and  ezpenses— genemUy,  sec.  1516:  order  of 
appropriation,  CItU  Code,  sec.  1SS9. 

Testator's  power  to  change  order--31  CaL  606. 

§  1561.  When  property  is  directed  by  the  will  to  be 
sold,  or  authority  is  given  in  the  will  to  sell  property,  the 
executor  may  sell  any  pro^rty  of  the  estate  without 
order  of  the  court,  and  at  either  public  or  private  sale, 
and  with  or  without  notice,  as  the  executor  may  de- 
termine; but  the  executor  must  make  return  of  such 
sales,  as  in  other  cases;  and  if  directions  are  given  in  the 
will  as  to  the  mode  of  selling,  or  the  particular  proi>erty 
to  be  sold,  such  directions  must  be  ODserved.  In  either 
case  no  title  passes  unless  the  sale  be  confirmed  by  the 
court.    [In  effect  April  16th,  1880.] 

Sales  by  testamentary  authority— no  order  necessary,  14  Cal.641; 
15Cal.24fl;  18  Cal.  292;  21  Gal.  31;  49  Cal.490:  directory  provisions  in 
wm,32  CaL  438:  title  by  executor's  deed,  13  Cal.  692;  21  Cal.  43:  suffl- 
ciency  of  power,  1  Cal.  488;  30  Cal.  S67 :  at  private  sale,  valid,  1  Cal.  488. 

Oonduot  of  sale— 49  Cal.  490;  50  Cal.  97. 

Return  as  in  other  oa8es--49  CaL  490;  60  Cal.  97. 

Oonflrmation  of  sale— when  not  necessary.  My.  P.  Bep.  9;  49  Cal.  76, 
496:  when  beyond  power  of  court.  60  Cal.  97:  when  necessary,  49  CaL 
490. 

§  1562.  If  the  provision  made  by  the  will,  or  the  es- 
tate appropriated  therefor,  is  insufficient  to  pay  the  debts, 
expenses  of  administration,  and  family  expenses,  that 
portion  of  the  estate  not  devised  or  disposed  of  by  the 
will,  if  any,  must  be  appropriated  and  disposed  of  for 
that  purpose,  according  to  the  provisioiis  of  this  chapter. 

Order  of  appropriation  — of  estate  not  disposed  of  by  wiU,  see 
Mabshaldto  Assets,  sec.  1663n. 

§  1563.  The  estate,  real  and  personal,  given  by  will  to 
legatees  or  devisees,  is  liable  for  the  debts,  expenses  of 
acuninistration,  and  family  expenses,  in  proportion  to  the 
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value  or  amount  of  the  several  devises  or  legacies;  but 
specific  devises  or  le^^acies  are  exempt  from  such  liability, 
if  it  appears  to  the  court  necessary  to  carry  into  effect  tihe 
intention  of  the  testator,  and  there  is  other  siUficient  es- 
tate. 

Real  and  personal  property— alike  chargeable,  sec.  1616:  formerly 
otherwise,  3  Cal.  595;  48  Cal.  193. 

Specifio  deriaee— change  in  constmction  as  to,  81  Cal.  505:  exempt 
only  if  other  sufficient  estate,  33  Cal.  658. 

Marshaling  asseta-^l  Cal.  695. 

Special  beqnest— sold  for  payment  of  debts,  48  Cal.  191. 

§  1564.  When  an  estate  given  by  will  has  been  sold 
for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legatees  must  contribute  according  to  their  respective  in- 
terests to  the  devisee  or  legatee  whose  devise  or  legacy 
has  been  taken  therefor,  and  the  court,  when  distribution 
is  made,  must,  by  decree  for  that  purpose,  settle  the 
amount  of  the  several  liabilities,  and  decree  the  amount 
each  person  shall  contribute,  and  reserve  the  same  from 
their  distributive  shares,  respectively,  for  the  purpose  of 
pa3ring  such  contribution,    [m  effect  April  16th,  1880.] 

S  1565.  If  a  decedent,  at  the  time  of  his  death,  wa3 
possessed  of  a  contract  for  the  purchase  of  lands,  his  in-i 
terest  in  such  land  and  under  such  contracts  may  be  sold 
on  the  application  of  his  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seized  of  such  land;  and 
the  same  proceedings  may  be  had  for  that  purpose  as  are 

grescribed  in  this  chapter  for  the  sale  of  lands  of  which 
e  died  seized,  except  as  hereinafter  provided. 

§  1566.  The  sale  must  be  made  subject  to  all  pisiyments 
that  may  thereafter  become  due  on  such  contracts,  and  if 
there  are  any  such,  the  sale  must  not  be  confirmed  by  the 
court  until  the  purchasers  execute  a  bond  to  the  execu- 
tor or  administrator  for  the  benefit  and  indemnity  of  him- 
self and  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such 
contract,  with  such  sureties  as  the  court  or  judge  shall 
approve.    [In  effect  April  16th,  1880.] 

§  1567.  T^e  bond  must  be  conditioned  that  the  pur- 
chaser will  make  all  payments  for  such  land  that  become 
due  after  the  date  of  the  sale,  and  will  fully  indemnify  the 
executor  or  administrator  and  the  persons  so  entitled, 
against  all  demands,  costs,  charges,  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  such 
contract. 
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§  1568.  Upon  the  conflxmation  of  the  gale,  the  executor 
or  administrator  must  execute  to  the  purchaser  an  assisn- 
ment  of  the  contract,  which  vests  in  the  purchaser,  his 
lijeirs  and  assigns,  all  the  right,  title,  and  interest  of  the 
estate,  or  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent, in  the  lands  sold  at  the  time  of  the  sale;  and  the 
purchaser  has  the  same  rights  and  remedies  against  the 
vendor  of  such  land  as  the  decedent  would  have  had  if  he 
were  living. 

§  1569.  When  any  sale  is  made  by  an  executor  or  ad- 
mmistrator,  pursuant  to  provisions  of  this  chapter,  of  lands 
subject  to  any  mortgage  or  other  lien,  which  is  a  valid 
elaim  against  the  estate  of  the  decedent,  and  has  been 
presented  and  allowed,  the  purchase-money  mast  be  ap- 
plied, after  paying  the  necessary  expenses  of  the  sale, 
iirst,  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  anv,  in  due  course  of  administra- 
tion. The  application  of  the  purchase- money  to  the  sat- 
isfaction of  the  mortgage  or  lien  must  be  made  without 
delay;  and  the  land  is  subject  to  such  mortgage  or  lien 
until  the  purchase-money  has  been  actually  so  applied. 
No  claim  against  any  estate,  which  has  been  presented 
'  and  allowed,  is  affected  by  the  Statute  of  Limitations, 
Vending  the  proceedings  for  the  settlement  of  the  estate. 
The  purchase-money,  or  so  much  thereof  as  may  be  suffi- 
cient to  pay  such  mortgage  or  lien,  with  interest,  and  any 
lawful  costs  and  charges  thereon,  may  be  paid  into  the 
court,  to  be  received  by  the  clerk  thereof,  whereupon  the 
mortgage  or  lien  upon  the  land  must  cease,  and  tue  pur- 
chase-mqney  must  be  paid  oyer  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale, 
and  in  satisfaction  of  the  debt  to  secure  which  the  mort- 
gage or  other  lien  was  taken,  and  the  surplus,  if  any,  at 
once  returned  to  the  executor  or  administrator,  unless 
for  good  cause  shown,  after  notice-to  the  executor  or  ad- 
ministrator, the  court  otherwise  directs.  [In  effect  April 
16th,  1880.] 

Sale  of  mortgaged  land—character  of  proviflton  for,  18  CaL  $86:  ti- 
tle under,  46  Cal.  200:  application  of  proceeds,  18  CaL  666. 

Valid  jclaim— against  estate  of  decedent,  see  sees.  1493, 14S7,  U06;  • 
CaL  412:  where  claim  rejected,  9  Cal.  124. 

Paid  into  oonrt— eee  sees.  572-74, 2104.  ^ 

§  1570.  At  any  sale,  under  order  of  tlie  court,  of  lands 
upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof 
may  become  the  purchaser,  and  his  receipt  for  the  amoont 
dne  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.    If  the  amount  for  which  he  purchased  the*  prop* 
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erty  is  insnfBcxent  to  defray  the  expenses  and  discharge  his 
mortgage  or  lien,  he  mast  pay  to  the  court,  or  the  clerk 
thereof,  an  amount  sufficient  to  pay  such  expenses.  [In 
effect  April  16th,  1880.] 

Mortgage-holder  as  purchaBer-credlting  debt  as  payment,  39  Cal. 
306.  ^ 

§  1571.  If  there  is  any  neglect  or  misconduct  in  tho 
proceedings  of  the  executor  in  relation  to  any  sale,  by 
which  any  person  interested  in  the  estate  suffers  damage, 
the  party  aggrieved  may  recover  the  same  in  an  action 
upon  the  bond  of  the  executor  or  administrator,  or  other- 
wise. 

Bond  of  ezecntor,  etc— sec.  1388»  et  seq. 

§  1572.  Any  executor  or  administrator  who  fraudu- 
lently sells  any.  real  estate  of  a  decedent  contrary  to  ov 
otherwise  than  under  the  provisions  of  this  chapter,  is 
liable  in  double  the  value  of  the  land  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  hav- 
ing an  estate  of  inheritance  therein. 
Frandnlently  sells— prohibited  connection  with  sale,  sec.  1576. 

§  1573.  No  action  for  the  recovery  of  any  estate  sold 
by  an  executor  or  administrator,  under  the  provisions  of 
this  chapter,  can  be  maintained  by  any  heir  or  other  per- 
son claiming  under  the  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  settlement  of  the  Unal  ac- 
count of  the  executor  or  administrator.  An  action  to  set 
aside  the  sale  may  be  instituted  and  maintained  at  any 
time  within  three  years  from  the  discovery  of  the  fraud, 
or  other  grounds  upon  which  the  action  is  based.  [In  ef- 
fect AprO  IGth,  1880.] 

Persons  nnder  disability— provision  inapplicable  to,  see  sec.  1574. 

Sales  embraced— in  enactment,  S3  Cal.  515. 

Next  after  settlement  of  final  acconnt— before  amdt.  1880,  after 
sale,  20  Cal.  620. 

Discovery-  of  the  fraud- within  three  years  ot,  see  sec.  338,  sobd.  4: 
29Cal.20. 

Bar  of  statnte— must  be  pleaded,  20  Cal.  620. 

§  1574.  The  preceding  section  shall  not  apply  to  mi- 
nors or  others  under  any  legajl  disability  to  sue  at  the 
time  when  the  right  of  action  lirst  accrues;  but  all  such 
persons  may  commence  an  action  at  any  time  within  three 
years  after  the  removal  of  the  disability. 

§  1575.  When  a  sale  has  been  made  by  an  executor  or 
administrator  of  any  property  of  the  estate,  real  or  per- 
sonal, he  must  letam  to  the  court,  within  thirty  days 
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thereafter,  an  accoont  of  sales,  verified  by  his  affidavit. 
If  he  neslects  to  make  such  return,  he  may  be  punished 
by  attachment,  or  his  letters  may  be  revoked,  one  day's 
notice  having  been  Urst  given  iiim  to  appear  and  show 
cause  why  such  attachment  should  not  issue,  or  such  rev- 
ocation should  not  be  made.    I  In  effect  April  16th,  1880.] 

Within  thirtr  days— amdt.  1880,  pursuant  to  abolition  of  terms,  sec 
78n. 

Attachment  for  contempt--sec.  1212  et  teq. 

Notice  by  citation— 6ec.  1710;  also,  sees.  1707-1709. 

fl576.  No  executor  or  administrator  must,  directly  or 
irectly,  purchase  any  property  of  the  estate  he  repre- 
sents, nor  must  he  be  interested  in  any  sale. 

Purchase  hr  administrator,  etc.— subsequent  convesrance  to  an- 
other, c^ect  of,  29  Cal.  19;  96  Cal.  146;  41  Cal.  411 :  of  any  claim  afl^Onst 
estate,  forbidden,  sec.  1617. 
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CHAPTER  Yin. 

OF  THB  FOWBRS  AND  DUTIES  OF  BXEC- 
X7TORS  AND  ADMINISTRATORS,  AND  OF 
THE  MANAGEMENT  OF  ESTATES. 

S  1581.  Executors  to  take  possession  of  the  entire  estate. 

«  1582.  Executors  may  sue  and  be  sued  for  recovery  of  property. 

§  1583.  May  maintain  actions  for  waste,  conversion,  ana  trespass. 

S  1564.  Executor  and  administrator  may  be  sued  for  waste  or  trespass 

of  decedent. 
S  1585.  Surviving  partner  to  settle  up  business.  Interest  therein  to  be 

apprised.  Account  to  be  rendered. 
§  1586.  Actions  on  bond  of  executor  or  administrator  may  be  brought 

by  another  administrator. 
1567.  What  executors  are  not  parties  to  actions. 

1588.  May  compound. 

1589.  Becovery  of  property  fraudulentlv  disposed  of -by  testator. 

1590.  When  executor  to  sue,  as  provided  in  preceding  section. 

1591.  Disposition  of  estate  recovered. 

§  1581.  The  executor  or  administrator  must  take  inu) 
his  possession  all  the  estate  of  the  decedent,  real  and  per- 
sonal, and  collect  all  debts  due  to  the  decedent  or  to  the 
estate.  For  the  purpose  of  bringing  suits  to  quiet  title,  or 
for  partition  of  such  estate,  the  possession  of  the  execu- 
tors or  administrators  is  the  possession  of  the  heirs  or 
devisees;  such  possession  b^  the  heirs  or  devisees  is  sub- 
ject, however,  to  the  possession  of  the  executor  or  admin- 
istrator^ for  the  purposes  of  administration,  as  provided  in 
this  title. 

Possession  of  estate->by  executor,  etc.,  sec.  1452  and  note,  8  CaL 
560;  15  Cal.  259;  19  Cal.  87;  20  Cal.  620;  31  CaL  604;  38  Cal.  392. 

OoUectioii  of  debts—when  no  liability  for  failure,  sec.  1615. 

Heirs  or  devisees— rights  of,  as  to  possession,  suits,  etc.,  sec.  1452»; 
7  Cal.  215;  18  Cal.  458;  19  Cal.  87;  39  Cat  179:  ejectment,  cannot  main- 
tahi  while  administration  unclosed,  20  Cal.  620:  42  Cal.  462;  47  CaL  168; 
51  Cal.  147 :  suits  to  quiet  title,  generally,  sec.  738  and  notes. 

Ezeontor  or  administrator— suits  by  and  against,  sees.  1582-1584, 
458^-1587, 1569, 1590:  consent  of,  when  not  binding  on  heirs,  50  CaL  471. 

§  1582.  Actions  for  the  recovery  of  any  property,  real 
or  personal,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  be  maintained  by  and 
against  executors  and  administrators,  in  all  cases  in 
which  the  same  might  have  been  maintained  by  ox 
against  their  respective  testators  or  intestates. 
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Ezeeuton  and  admiaistrators— <9»tte  by,  after  sabstttatton,  sec. 
385 aad notes:  without  joining  beneficiaries,  se«%  969:  togetber  with 
cotenants  of  deceased,  20  Cal.  620;  21  CaL206;  3lCaL3S;  4»CaL631: 
for  conversion  of  personalty,  24  Cal.  170;  fiO  Cal.  369:  ejectment  main- 
tainable, 14  CaL  117.  JSuitt  againtt,  parties,  8  CaL  500;  50  Cal.  653: 
costs,  sec.  1500. 

§  1583.  Executors  and  administrators  may  maintain 
actions  against  any  person  who  has  wasted,  destroyed, 
taken,  or  carried  away,  or  converted  to  bis  own  use,  the 
goods  of  their  testator  or  intestate,  in  bis  lifetime.  They 
may  also  maintain  actions  for  trespass  ccmmitted  on  the 
real  estate  of  the  decedent  in  his  lifetime. 

Conversion— 14  Cal.  250;  16  Cal.  574;  5t  CaL  TIS. 

Trespass  upon  realty— 19  CaL  113. 

§  1584.  Any  person  or  his  personal  reptesentatlTes 

may  maintain  an  action  against  the  executor  or  admims- 

trator  of  any  testator  or  intestate  who  in  his  lifetime  has 

wasted,  destroyed,  taken,  or  carried  away,  or  converted 

to  his  own  use,  the  goods  or  chattels  of  any  such  person, 

or  committed  any  trespass  on  the  real  estate  of  such  pei^ 

son. 

Administrator— when  liable  as  trustee,  7  CaL  348:  effect  of  Jodg- 
ment  against,  9  CaL  130. 

Personal  tort— of  decedent,  administrator  not  Uable  for,  S8  Cal  3. 

Oonveraion— survival  of  cause  of  acti<m  for,  28  CaL  567. 

§  1585.  When  a  partnership  exists  between  the  dece- 
dent, at  the  time  of  his  death,  and  any  other  person,  the 
surviving  partner  has  the  right  to  continue  in  possession 
of  the  partnership,  and  to  settle  its  business,  but  the  in- 
terest of  the  decedent  in  the  partnership  must  be  included 
in  the  inventory,  and  be  appraised  as  otJier  property.  The 
surviving  partner  must  settle  the  affairs  of  tne  partner- 
ship without  delay,  and  account  with  the  executor  or  ad- 
ministrator, and  pay  over  such  balances  as  may  from 
time  to  time  be  payable  to  him,  in  right  of  the  decedent. 
Upon  the  application  of  the  executor  or  administrator, 
the  court,  or  a  judge  thereof,  may,  whenever  it  appears 
necessary,  order  the  surviving  partner  to  render  an  ac- 
count, and  in  case  of  neglect  or  refusal  may,  after  notice, 
compel  it  by  attachment;  and  the  executor  or  adminis- 
trator may  maintain  against  him  any  action  which  the 
decedent  could  have  maintained.  [In  effect  April  16th, 
1880.] 

Surviving  partner— authority  under  section,  16  Cal.  118 :  in  realty, 
IBCaL885.  • 

Interest  o#  deoedafU-^  parteerskip,  may  be  sold,  sM»  1924. 

BettieaMttt  iAd  eaaoaftl-by  torvlviaff  p«Hne#,  M  Cal»  §1;  M  CM. 
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Balancas— to  be  paid  oyer,  S4  Cal.  263. 

Administrator,  etc—not  to  conduct  bnsiness,  26  GaL  51. 

Action— by  administrator,  where  brought,  9  CaL  696;  but  see  BO* 

PKBSXDXD  Ck>UBTS,  SeC.  76». 

Conunnnitf  property— liability  for  partnersliip^debts,  50  Gal.  636. 

§  1586.  An  administrator  may,  in  his  own  name,  for 
the  use  and  benefit  of  all  parties  interested  in  the  estate, 
maintain  actions  on  the  bond  of  an  executor,  or  of  any 
former  administrator  of  the  same  estate. 

Bond  of  executor  or  adxoinistrator~8ec.  1388  a  seq. 

§  1587.  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were 
issued,  but  who  have  not  qualified. 

Defendants  joined  in  actions— sees.  379, 882. 

§  1588.  Whenever  a  debtor  of  the  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with 
the  approbation  of  the  court,  or  a  judge  thereof,  may 
compound  with  him  and  give  him  a  discharge,  upon  re- 
ceiving a  fair  and  just  dividend  of  his  effects.  A  compro- 
mise may  also  be  authorized  when  it  appears  to  be  just, 
and  for  the  best  interest  of  the  es'tate.  [In  effect  April 
16th,  1880.] 

Insolvency— sec.  1822. 

§  1589.  When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executor  or  administrator,  and  when  the  de- 
cedent, in  his  lifetime,  has  conveyed  any  real  estate,  or 
any  rights  or  interests  therein,  with  intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  per- 
son, or  has  so  conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors,  the  executor 
or  administrator  must  commence  and  prosecute  to  final 
judgment  any  proper  action  for  the  recovery  of  the  same; 
and  may  recover  for  the  benefit  of  the  creditor  all  such 
real  estate  so  fraudulently  conveyed,  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  decedent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance. 

Section  inapplicable— when,  53  Cal.  715. 

Property  fraudulently  transftrred— eult  to  recover,  section  inter- 
preted, 31  GaL  442;  48  Cal.  393 :  when  and  by  whom  action  brought,  80 
CaL  299 :  further  provisions,  sees.  1590, 1591. 

§  1590.  Ko  executor  or  administrator  is  bound  to  sue 

.  for  such  estate,  as  mentioned  in  the  preceding  section,  for 

the  benefit  of  the  creditors,  unless  on  application  of  cred- 
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itozs,  who  nnist  tray  saoh  part  of  the  costs  and  expenses 
of  the  suit,  or  give  such  security  to  the  execator  or  ad- 
ministrator therefor,  as  the  court,  or  a  Judge  thereof, 
shall  direct.    [In  effect  April  16th,  1880.] 

§  1591.  All  real  estate  so  recovered  mnst  be  sold  for 
the  p8>7ment  of  debts,  in  the  same  manner  as  if  the  dece- 
dent had  died  seized  thereof,  upon  obtaining  an  oider 
therefor  from  the  conrt;  and  the  proceeds  oi  all  goods, 
chattels,  rights,  and  credits  so  recovered  mnst  be  appro- 
priated in  payment  of  the  debts  of  the  decedent  in  the 
same  manner  as  other  property  in  the  hands  of  the  ezee- 
utor  or  administrator.    |ln  effect  April  16th,  1880.] 
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CHAPTER  EC 

OF  THIS  CONVEYANCE  OF  REAIi  ESTATE 
B7  EXECUTORS  AND  ADMINISTRATORS 
IN  CERTAIN  CASES. 

S  1097.  Executor  to  complete  contracts  for  sale  of  real  estate. 
S  1508.  Petition  for  executor  to  make  oonyeyancoj  tmd  notice  of  heart- 
ing. 
S  1909.  Interested  parties  may  contest. 
~  1600.  Conveyances,  when  ordered  to  be  made. 

1601.  Execution  of  conveyance  and  record  thereof,  how  enforced. 

1602.  Bights  of  petitioner  to  enforce  contract. 

1603.  Effect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the  decree. 

1605.  Becording  decree  does  not  supersede  power  of  court  to  en* 
forcelt. 

{  1606.  Where  party  to  whom  conveyance  to  be  made  is  dead. 
S  1607.  Decree  may  direct'possession  to  be  surrendered. 

§  1597.  WLeu  a  person  who  is  bound  by  contract  in 
writing  to  convey  iany  real  estate  dies  before  making  the 
conveyance,  and  in  all  cases  when  such  decedent,  if  liv- 
iQg,  might  be  compelled  to  make  such  conveyance,  the 
court  may  make  a  decree  authorizing  and  directing  his 
executor  or  administrator  to  convey  such  real  estate  to 
the  person  entitled  thereto.    [In  effect  April  16th,  1880.] 

Oonstractioii  of  section— «s  to  jurisdiction,  49  Cal.  469. 

Real  estate  under  contract  to  convey— not  affected  by  wUl,  32  Ca]» 
481. 

§  1598.  On  the  presentation  of  a  verified  petition  by 
any  person  claiming  to  be  entitled  to  such  conveyance 
from  an  executor  or  administrator,  setting  forth  the  facts. 
upon  which  the  claim  is  predicated,  the  court,  or  a  judge 
thereof,  must  appoint  a  time  and  place  for  hearing  the- 
petition,  and  must  order  notice  thereof  to  be  published  at 
least  four  successive  weeks  before  such  hearmg,  in  such 
newspaper  in  this  State  as  he  may  designate.  Tin  effect 
April  16th,  1880.] 

Verified  petition— by  whom,  41  CaL  308:  verification,  of  pleadings,. 

PnbUcation  of  notice— «ec.  1705.  ' 

.  §  X599*  At  the  time  and  place  appointed  for  the. hear* 

ing,  or  aliAucih  otlier  time  to  \rhich  the  aame  may  be  poBt*t 

poned,  upon  satisfactory  pxoQf  by  ftffidAY^t  .or  .otberwisft 

CoDB  Civ.  Psoc- 
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of  the  due  publication  of  the  notice,  the  court  must  pio- 
ceed  to  a  hearine,  and  all  persons  interested  in  the  estate 
ma^  appear  ana  contest  such  petition,  by  filing  their  ob- 
jections in  writing,  and  the  court  may  examine,  on  oath, 
the  petitioner  and  all  who  may  be  produced  before  him 
for  that  purpose. 

§  1600.  If,  after  a  full  hearing  upon  the  petition  and 
objections,  and  examination  of  the  tacts  and  circnmstan- 
ces  of  the  claim,  the  court  is  satisfied  that  the  petitioner 
is  entitled  to  a  conveyance  of  the  real  estate  described  in 
the  petition,  a  decree  authorizing  and  directing  the  execu- 
tor or  administrator  to  execute  a  conveyance  thereof  to 
the  petitioner  must  be  m&de,  entered  on  the  minutes  of 
the  court,  and  recorded. 

§  1601  The  executor  or  administrator  must  execute 
the  conveyance  according  to  the  directions  of  the  decree, 
a  certified  copy  of  which  must  be  recorded  with -the  deed 
in  the  office  of  the  recorder  of  the  county  where  the  lands 
lie,  and  is  prima  facie  evidence  of  the  correctness  of  the 
proceedings,  and  of  the  authority  of  the  executor  or  ad- 
ministrator to  make  the  conveyance.  [In  effect  July  Ist, 
1874.] 

§  1602.  If,  upon  hearing,  as  hereinbefore  provided,  the 
right  of  the  petitioner  to  have  a  specific  performance  of 
the  contract  is  found  to  be  doubtful,  the  court  must  dis- 
miss the  petition  without  prejudice  to  the  right  of  the 
petitioner,  who  may,  at  any  time  within  six  months  there- 
after, proceed  by  action  to  enforce  a  specific  performance 
thereof.    [In  effect  April  16th,  1880.] 

§  1603.  Every  conveyance  made  in  pursuance  of  a 
decree  as  provided  in  this  chapter,  shall  pass  the  title  to 
the  estate  contracted  for,  as  fully  as  if  the  contracting 
party  himself  was  still  living,  and  executed  the  convey- 
ance.   [In  effect  April  16th,  1880.} 

OonveTancet— by  executor,  etc.,  sec.  1S5S« 

§  1604.  A  copy  of  the  decree  for  a  conveyance,  as  pro- 
vided in  this  chapter,  duly  certified  and  recorded  in  the 
office  of  the  recorder  of  the  county  where  the  lands  lie, 
gives  the  person  entitled  to  the  conveyance  a  right  to  the 
possession  of  the  lands  contracted  for,  and  to  hold  the 
same  according  to  the  terms  of  the  intended  conveyance, 
in  like  manner  as  if  they  had  been  conveyed  in  pursuanoe 
of  the  decree.    [In  effect  April  16th,  1880.] 


\ 
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g  1605.  The  recording  of  any  decree,  as  provided  in 
tlie  preceding  section,  shall  not  prevent  the  court  making 
tile  deoree  from  enf oxYdog  the  same  by  other  process. 

fl606.  If  the  person  entitled  to  the  conveyance  dies 
ore  the  commencement  of  proceedings  therefor  under 
this  chapter,  or  before  the  completion  of  the  conveyance, 
any  person  entitled  to  succeed  to  his  rights  in  the  con- 
tract, or  the  executor  or  administrator  orsuch  decedent, 
may,  for  the  benefit  of  the  person  so  entitled,  commence 
such  proceedings  or  prosecute  any  already  commenced, 
and  theeonveyance  must  be  so  made  as  to  vest  the  estate 
in  the  persons  entitled  to  it,  or  in  the  executor  or  admin- 
istrator, for  their  benefit. 

S  1G07.  The  deoree  provided  for  in  this  chapter  may 
direct  the  possession  of  the  pro^xtv  therein  described  to 
be  surrendered  to  the  person  entitled  thereto,  upon  his 
producing  the  deed  and  a  certified  copy  of  the  decree, 
when,  by  the  terms  of  the  contract,  possession  is  to  be 
Biizrendered. 


163.2-14  .  ACCOUNTS.  520 

CHAPTEB  X. 
ACCOXTNTS,  AND  OF  FA7MENT  OF  DEBTI^. 

ARTICLE  I. 
LIABILITIXB  AKD  COMPBirSATIOir  OV  EXBCUTOBS. 

1612.  When  executor  or  administrator  personally  liable. 

1613.  Executor  to  be  cbarffed  wKh  all  estate,  etc. 

1614.  Not  to  profit  or  lose  ijy  estate. 

1615.  Uncollected  debts  iNitnout  fault. 
S  1616.  Compensation  of  tbe  executor  and  administrator. 
S  ]617.  Not  to  purchase  claims  against  the  estate. 

I  1618.  Executor's  and  administrator's  commissions. 

§  1612.  Ko  executor  or  administrcitor  is  chargeable 
opon  any  special  promise  to  answer  damages  or  to  pay 
the  debts  of  the  testator  or  intestate  out  •of  bis  own  estate, 
unless  the  agreement  for  that  purpose,  or  some  memoran- 
dum or  note  thereof,  is  in  writing  and  signed  by  such  ex- 
ecutor or  administrator,  or  by  some  other  person  by  him 
thereunto  specially  authorized. 

Compare— sec.  1973,  subd.  2. 

§  1613.  Every  executor  and  administrator  is  chargea- 
ble in  his  account  with  the  whole  of  the  el^tate  of  the  de- 
cedent which  may  come  into  hid  possession,  at  the  value 
of  the  appraisement  contained  in  the  inventory,  except  as 
provided  in  the  following  sections,  and  with  all  the  inter- 
est, profit  and  income  of  the  estate. 

Chargeable  with  the  whole  of  the  estate— but  not  for  loss  through 
co-executor,  33  Cal.  659;  responsible  for  kind  of  money  received,  sees. 
667, 1407;  26  Cal.  429;  reducing  money  in  bank  to  possession,  discretion- 
ary, 44  Cal.  589;  liability  for  rents,  6  Cal.  606;  37  Cal.  425. 

§  1614.  He  shall  not  make  profit  by  the  Increase,  nor 
suffer  loss  by  the  decrease  or  destruction,  without  his 
fault,  of  any  part  of  the  estate.  He  must  account  for  the 
excess  when  ue  sells  any  part  of  the  estate  for  more  than 
the  appraisement,  and  if  any  is  sold  for  less  than  the  ap- 

Eraisement,  he  is  not  responsible  for  the  loss  if  the  sale 
as  been  justly  made. 

Fiduciary  capacity— money  held  in,  by  executor,  etc.,  26  Cal.  429 
Acconntability  for  profit  made— 37  Cal.  424. 
I<iabiUt7forlosBe8-48Cal.627;  52  Cal.  477. 

Mingling  trust  funds— liable  for  interest  or  profits,  37  Cal.  434;  39 
Cal.  597 ;  42  Cal.  290;  but  commingling  must  clearly  appear,  My.  P.  Bep. 


()6;  37  Cal.  424;  compound  interest  exacted,  52  Cal.  403;  53  Cal.  355;  and 
see  My.  P.  Bep.  67,168. 

Becoming  purchaser— of  mortgage  at  his  own  sale,  liability  for, 
sec.  1576;  46  Cal.  564. 
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§  1615.  No  ezecutOT  or  administrator  is  accountable 
for  any  debts  due  to  the  decedent,  if  it  appears  that  they 
remain  uncollected  without  his  fault. 

Debts  appraised  as  valueless— XJncoUected,  no  ground  for  revoca- 
tion of  letter^,  My.  P.  Bep.  98. 

§  1616.  He  shall  be  allowed  all  necessarv  expenses  in 
the  care,  management,  and  settlement  of  toe  estate,  in- 
cluding reasonable  fees  paid  to  attorneys  for  conducting 
the  necessary  proceedings  or  suits  in  courts,  and  for  his 
services  such  fees  as  provided  in  this  chapter;  but  when 
the  decedent,  by  his  will,  makes  some  other  provision  for 
the  compensation  of  his  executor,  that  shall  be  a  full 
compensation  for  his  services,  unless,  by  a  written  instru- 
ment, filed  in  the  court,  he  renounces  all  claim  for  com- 
pensation provided  by  the  will.    [In  effect  April  16, 1880.] 

Necessarv  esroenses  of  administration— not  for  removing  inciun- 
brances,  12  Cal.  200;  26  Cal.  60;  where  litigation,  33  Gal.  659;  38  Cal.  87: 
48  Cal.  627;  and  see  next  note;  costs,  sec.  1509;  services  of  employ 6, 46 
Cal.  564 ;  brokerage,  amount  fixed  by  court.  My.  P.  Bep.  86. 

Reasonable  attorney's  fees— amount  discretionary,  42  Cal.  288: 
when  allowed,  88  Cal.  87;  46  Cal.  554;  where  loan  contnunr  to  will,  not 
lUlowed,  48  Cal.  627;  before  this  provision,  not  for  procuring  letters,  43 
Cal.  5^:  in  executor's  own  behalf,  not  allowed.  Hy.  P.  Bep.  128,  168; 
incurred  by  previous  executor,  allowed,  My.  P.  Bep.  163. 

Compensation  for  services— commissions,  where  no  provision  in 
will,  etc.,  sec.  1618. 

§  1617.  No  administrator  or  executor  shall  purchase 
any  claim  against  the  estate  he  represents;  and  if  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  enti- 
tled to  charge  in  his  account  the  amount  he  actually  paid. 

Liability  of  executor,  etc.— for  purchasing  property  of  estate,  sec. 
1576:  for  fraudulently  selling  realty,  sec.  1572.    Olaim— sec.  1493  n. 

§  1618.  When  no  compensation  is  provided  by  the  wilU 
or  the  executor  renounces  all  claim  thereto,  he  must  be 
allowed  commissions  upon  the  amount  of  estate  accounted 
for  by  bim,  as  follows:  for  the  first  thousand  dollars,  at 
the  rate  of  seven  per  cent. ;;  for  all  above  that  sum,  and 
not  exceeding  ten  thousand  dollars,  at  the  rato  of  five  per 
cent. ;  for  all  above  ten  thousand  dollars,  and  not  exceed- 
ing twenty  thousand  dollars,  at  the  rate  of  four  per  cent. ; 
for  all  above  twenty  thousand  dollars,  and  not  exceeding 
fifty  thousand  dollars,  at  the  rate  of  three  per  cent. ;  for 
all  above  fifty  thousand  dollars,  and  not  exceeding  one 
hundred  thousand  dollars,  at  the  rate  of  two  per  cent.; 
and  for  all  above  one  hundred  thousand  dollars,  at  the 
rate  of  one  per  cent.  The  same  comn^issions  shall  be  al- 
lowed to  administrators.  In  all  cases,  such  further  al- 
lowance may  be  made  as  the  court  may  deem  Just  and 
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reasonable  for  any  extraordinary  service,  but  the  total 
amount  of  such  extra  allowance  must  not  exceed  one- 
half  the  amount  of  commissions  allowed  by  this  section. 
Where  tbe  property  of  the  estate  is  distributed  in  kind, 
and  involves  no  labor  beyond  the  custody  and  distribu- 
tion of  the  same,  the  commission  shall  be  computed  on  sdl 
the  estate  above  the  value  of  twenty  thousand  dollars,  at 
one-half  of  the  rates  fixed  in  this  section.    Public  admin- 
istrators shall  receive  the  same  compensation  and  allow- 
ances VM  are  allowed  in  this  title  to  other  administrators, 
All  contracts  between  an  executor  or  administrator  and 
an  heir,  devisee,  or  legatee,  for  a  higher  compensation 
than  that  allowed  by  this  section,  shall  be  void;  provided, 
this  act  shall  not  apply  to  estates  now  in  course  of  admin- 
istration, except  where,  and  to  the  extent  that,  such  es- 
tates consist  01  bonds  and  other  securities,  to  be  distribu- 
ted without  extra  expense  in  administration.    [In  effect 
March  4th,  1881.] 

Amoant  of  the  whole  estate—accounted  for,  is  basis  of  commis- 
sions, 30  Gal.  113:  43  Cal.  543;  homestead  not  reckoned,  My.  P.  Rep.  fQ; 
but  see  30  Cal.  105;  supposed  assets  held  until  title  determined,  are 
basis  for  commissions,  13  Cal.  134. 

Apportionment  of  commiMion—between  snceessiye  adnodnlstra* 
tors,  3  Cal.  289;  but  made  only  when  estate  ready  toft  distrlbntf  on,  Es- 
tate  of  Barton,  June  16th,  1860, 5  Pac  C.  L.  J.  511 ;  when  not  between  co- 
executors,  24  Cal.  92. 

Oommisaions— not  to  be  set  off  against  indebtedness  to  intestate,  46 
Cal.  564;  allowable  only  on  final  accomit,46  GaL  564;  not  allowed  to  one 
acting  under  void  letters  testamentary^  52  Cal.  668. 

Farther  allowance— for  extraordinary  services,  Hy.  P.  Bep.  66. 

ABTIGLE  n. 
▲coouirTnro  Ain>  Settlements  bt  Exboutobs  autd  Amoms- 

TKATOBS. 

I  1632.  Exhibit  of  receipts  and  disbursements,  and  claims  allowed. 
§  1623.   Citation  tp  account  at  third  term. 

1624.  Petition  for  citation  to  render  final  or  other  account. 

1625.  Citation  to  account  on  application. 

1626.  Oblections  to  account,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  To  render  accounts  at  expiration  of  term. 

1629.  Executor  to  account  after  his  authority  revoked. 

1630.  Revoking  authority  of  executor,  when. 

1631.  To  produce  and  file  vouchers,  whicli  remain  In  conrt. 

1632.  Vouchers  for  items  less  than  twenty  dollars,  when  accepted. 

1633.  Day  of  settlement  to  be  appointed,  and  notice  thereof. 

1634.  Final  settlement,  partition  and  distribution  made  atsamd  time. 

1635.  Interested  party  may  file  exceptions  to  account. 

1636.  All  matters  may  be  contested  by  the  heirs.   Hearing. 

1637.  Settlement  of  accounts  to  be  conclusive,  when  aaawheii  not 

1638.  Proof  of  notice  of  settlement  of  accounts. 

1639.  Sale  of  personal  property. 

1640.  MoneyalnvestedDy  order  of  oourL 
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S  1622.  Six  inontlxs  after  his  appointment,  and  at  any 
time  when  required  by  the  court,  either  upon  his  own 
motion  or  upon  the  application  of  any  person  interested 
in  the  estate,  the  executor  or  administrator  must  render, 
for  the  information  of  the  court,  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended  by 
him,  the  amount  of  all  claims  presented  against  the  es- 
tate, and  the  names  of  the  claimants,  and  all  other  mat- 
ters necessary  to  show  the  condition  of  its  affairs.  [In 
effect  April  16th,  1880.  ] 

Within  8iz  months—aindt.  1880:  previously  at  third  term,  but  see 
notes  to  sec.  73,  as  to  abolition  of  terms. 

§  1623.  If  the  executor  or  administrator  fails  to  render 
an  exhibit  for  six  months  after  his  appointment,  the 
court,  or  a  judge  thereof,  must  cause  a  citation  to  be  is- 
sued requiring  him  to  appear  and  render  it.  [In  effect 
April  16th,  1880.] 

Citation— sees.  1707, 1711. 

§  1624.  Any  person  interested  in  the  estate  may,  at 
any  time  before  the  Unal  settlement  of  accounts,  present 
his  petition  to  the  court,  or  a  judge  thereof,  praying  that 
the  executor  or  administrator  be  required  to  a|)pear  and 
render  such  exhibit,  setting  forth  tBe  facts  showing  that  It 
is  necessary  and  proper  that  such  an  exhibit  should  be 
made.    [In  effect  April  16th,  1880.] 

§  1625.  If  the  court,  or  a  judge  thereofj  is  satisfied, 
eitlier  from  the  oath  of  the  applicant  or  from  any  other 
testimony  offered,  that  the  facts  alleged  are  true,  and  con- 
siders the  showing  of  the  applicant  sufficient,  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  adminis- 
trator, requiring  him  to  appear,  at  some  day  to  be  named 
in  the  citation,  and  render  an  exhibit  as  prayed  for.  [In 
effect  April  16th,  1880.] 

g  1626.  When  an  exhibit*  is  rendered  by  an  executor  or 
administrator,  an^  person  interested  may  appear,  and  by 
objections  in  writing,  contest  any  account  or  statement 
therein  contained.  The  court  may  examine  the  executor 
or  administrator,  and  if  he  has  been  guilty  of  neglect,  or 
has  wasted,  embezzled,  or  mismanaged  the  estate,  his  let- 
ters must  be  revoked. 

Any  person  interested--8ee  sec.  1685n. 

Rerocation,  for  miscondoct-Hsec.  1436  et  teq* 

§  1627.  If  any  executor  or  administrator  neglects  or 
reiuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  be  issued  against 
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him,  and  snch  exhibit  enforced,  or  hiB  letters  may  be  re- 
voked, in  the  discretion  of  the  court. 
Oontempt— sees.  1209, 1219. 

§  162&  Within  thirty  days  after  the  expiration  of  the 
time  mentioned  in  the  notice  to  Creditors  within  which 
claims  must  be  exhibited,  every  executor  or  administrator 
must  render  a  full  account  and  report  of  liis  administra- 
tion. If  he  fails  to  present  his  account,  the  court  or  judee 
must  compel  the  rendering  of  the  account  by  attach- 
ments, and  any  person  interested  in  the  estate  may  apply 
for  and  obtain  an  attachment;  but  no  attachment  must 
issue  unless  a  citation  has  been  first  issued,  served,  and 
returned,  requiring  the  executor  or  administrator  to  ap- 
pear and  show  cause  why  an  attachment  should  not  issue. 
£very  account  must  exhibit  all  debts  which  have  been 
presented  and  allowed  during  the  period  embraced  in  the 
account.    [Approved  March  llth,  1876 — ninety  days.] 

Account  of  admlnittration— final,  sees.  1647,  l®2:  separate,  by  each 
executor,  etc.,  24  Cal.  92:  by  administrator  of  an  administrator,  44  CaL 
124 :  time  for  filing  accounts,  merely  directory.  My.  P.  Bep.  96. 

§  1629.  When  the  authority  of  an  executor  or  admin- 
istrator ceases,  or  is  revoked  for  any  reason,  he  mav  be 
cited  to  account  before  the  court,  at  the  instance  of  the 
person  succeeding  to  the  administration  of  the  same  es- 
tate, in  like  manner  as  he  might  have  been  cited  by  any 
person  interested  in  the  estate  during  the  time  he  was 
executor  or  administrator.    [In  effect  April  16th,  1880.] 

Sureties  on  guardian's  bond— no  liability  until  accounts  settled, 
)2  Cal.  636. 

§  1630.  If  the  executor  or  administrator  resides  out  of 
the  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  ren- 
der an  account  within  thirtv  days  after  the  time  pre- 
scribed in  this  article,  or  if  he  neglects  to  render  an 
account  within  thirty  days  after  being  committed  where 
the  attachment  has  been  executed,  his  letters  must  be 
revoked. 

§  1631.  In  rendering  his  account,  the  executor  or  ad- 
ministrator must  produce  and  file  vouchers  for  all  charges, 
'  debts,  -claims,  and  expenses  which  he  has  paid,  which 
must  remain  in  the  court;  and  he  may  be  examined  on 
oath  touching  such  payments,  and  also,  touching  any 
property  and  effects  of  the  decedent,  and  the  disposition 
thereof.    When  any.  voucher  is  required  for  other  pur- 

goses,  it  may  be  withdrawn  on  leaymg  a  Certified  copy  on 
le;  if  a  voucher  is  lost,  or  for  other  go6d  reason  cannot 
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be  prodnced  on  the'  Bettleiiient,  the  payment  may  be 
proved  by  the  oath  of  any  competent  witness. 

^Vouchers— required  of  claimant*  sec.  1494:  lacking,  see  sec.  1632;  37 

§  1632.  On  the  settlement  of  his  account  he  may  be 
allowed  any  item  of  expenditure  not  exceeding  twenty 
dollars,  for  which  no  voucher  is  produced,  if  such  item  be 
supported  by  his  own  uncontradicted  oath  positive  to  the 
fact  of  payment,  specifying  when,  where,  and  to  whom* 
it  was  made ;  but  such  allowances  in  the  whole  must  not 
exceed  live  hundred  dollars  against  any  one  estate,  and  if, 
uix)n  such  settlement  of  accou\its,  it  appear  that  debts 
against  the  deceased  have  been  paid  without  the  afSdavit' 
and  allowance  prescribed  by  statute  oi*  sections  one  thous- 
and four  hundred  and  ninety-four,  one  thousand  four 
hundred  and  ninety-five,  and  one  thousand  four  Imndred- 
and  ninety-six  of  this  Code,  and  it  &hall  be  proven  by 
competent  evidence  to  the  satisfaction  of  the  court  that 
such  debts  were  justly  due,  were  paid  in  good  faith, that, 
the  amount  paid  was  the  true  amount  of  such  indebted- ; 
ness  over  and  above  all  payments  or  set-off,  and  that  the ! 
estate  is  solvent,  it  shall  be  the  duty  of  the  said  court  to ; 
allow  the  said  sums  90  paid  in  the  settlement  of  said ! 
accounts.    [In  effect  April  16th,  1880.1  ',  I 

Debts  paid  without  required  affidavit  and  allowance— ratiflca* . 
tion  of  action,  amdt.  1880. 

§  1633.  When  any  account  is  rendered  for  settlement, 
the  court,  or  a  judge  thereof,  must  appoint  a.day  fdr  the 
settlement  thereof ;  the  clerk  must  thereupon  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  setting  forth  the  name  of  the  - 
estate,  the  executor  or  administrator,  and  the  day  ap-  - 
pointed  for  the  settlement  of  the  account.  The  eourtj  or 
a  judge  thereof;  may  order  such  further  notice  to  be  given 
as  may  be  proper.    [In  ieffect  April  l6th,  1880.] 

§  1634.  If.  the  account  mentioned  in  the  preceding 
section  be  foca  final  seUlement,  and  a  partition  for  the 
final  distribution  of  the  estate  be-filed  with  said  accounts,  > 
the  notice  of  the  settlement  must  state  those  facts,  which  : 
notice  must  be  given  by  posting  a  publication  as  the  court 
may  direct,  ana  for  such  time  as  may  be  ordered*  On. the 
settlement  of  said  account,  distribution  and  partition  of 
the  eistate  to  all  entitled  the/eto  may  be  imm^iately  had, 
without  further  notice  or  j^roceedings.  [Approved  March 
nth,  1876— ninety  days.] 
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g  1635.  On  the  day  appointed,  or  any  subsequent  day 
to  which  the  hearing  may  be  postponed  by  the  conrt,  any 
person  interested  in  the  estate  may  appear  and  file  his  ex- 
ceptions in  writing  to  the  account,  and  contest  the  same. 

Any  person  interested— 26  Cal.  57;  29  Cal.  519;  49  Cal.  111. 

Contest  ih»  aecoimt— proceedingB  generally,  90  GaL  110. 

§  1636.  All  matters,  including  allowed  claims  not 
passed  upon  on  the  settlement  of  any  former  account,  or 
on  rendering  an  exhibit,  or  on  making  a  decree  of  sale, 
may  be  contested  by  the  heirs,  for  cause  shown.  The 
hearing  and  allegations  of  the  respective  parties  may  be 
postponed  from  time  to  'time,  when  necessary,  and  the 
court  may  appoint  one  or  more  referees  to  examine  the 
accounts,  and  make  report  thereon,  subject  to  confirma- 
tion; and  may  allow  a  reasonable  compensation  to  the 
referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

Referees  -aocs.  63S-«4ft. 

§  1637.  The  settlement  of  the  account  and  the  allow- 
ance thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate, 
saving,  however,  to  all  persons  laboring  under  any  legal 
disability,  their  right  to  move  for  cause  to  reopen  and  ex- 
amine the  account,  or  to  proceed  by  action  against  the 
executor  or  administratori  either  individually  or  upon  his 
bond,  at  anytime  before 'final  distribution;  and  in  any 
action  brought  by  any  such  person,  the  allowance  and 
settlement  of  the  account  is  prima  facie  evidence  of  its 
correctness.    [In  effect  July  1st,  1874.] 

Settlement  of  accooat— not  a  Judgment,  ICy.  P.  Bep.  127 :  reoeid  on 
appeal,  39  CaL  105. 

Oonclnsiveness  of  settlement— of  aecomit,  52  CaL  4QS:  Beynoldae. 
BmiiiAgim,  March  4tb.  1880,  ft  Pac.  C.  L.  J.  115:  when  right  to  contest 
elaim  not  barred.  My.  P.  Bep.  103 :  estoppel  of  legatee,  11  Cal.  212 ;  appli- 
cation to  guardians,  36  Cal.  (t&i :  appUoation  to  auraiaccoont, 37  CaL  «M. 

Reopening  acconnt— of  administrator,  when  no  notice,  53  Cal.  197,* 
269:  by  minor,  My.  P.  Bep.  186:  diligence,  requisite  showing  of,  11  Cal. 
312 :  coexecutor  may  ask  for  supplemental  decree,  21  CaL  98. 


:§  163&  The  account  must  not  be  allowed  by  the  court 
until  it  is  first  proved  that  notice  has  been  given  as  re- 
quired by  this  chapter,  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  court,  and 
is  conclusive  evidence  of  the  fact. 

IPotioe—lf  lacking,  account  mi^  be  reopened,  M  CaL  197, 29R. 

g  1639.  l^henever  it  appears  to  the  court  on  any  hear- 
ing of  an  application  for  the  sale  of  real  property,  that  it 
would  be  for  the  interest  of  tne  estate  that  personal  prop- 
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erty  of  €b6  estate,  or  some  part  of  such  property,  should 
be  first  sold,  the  court  m&f  decree  the.  sale  of  such  per^ 
soDal  property,  or  any  part  of  it,  and  the  sale  thereof 
shall  be  conducted  in  the  same  manner  as  if  the  appliea^ 
tion  had  been  made  for  the  Bale  of  such  personal  property 
in  the  first  instance.    [In  effect  July  1st,  1874.] 

§  1640.  Fending  the  settlement  of  any  estate,  on  the 
petition  of  any  party  interested  therein,  and  upon  good 
cause  shown  therefor,  the  court  may  order  any  moneys  in 
the  hands  of  the  executors  or  administrators  to  be  in* 
vested  for  the  benefit  of  the  estate  in  securities  of  the 
TTnited  States  or  of  this  State.  Such .  order  can  only  be 
made  after  publication  of  notice  of  the  petition  in  some 
newspaper,  to  be  designated  by  the  court  or  a  judge 
thereof.    [In  effect  April  16th^  1880.] 

ARTICLE  ni. 

Thb  pXthsnt  of  Debts  of  the  Estate. 

S  1643.  Order  in  which  debts  to  be  paid. 

S  1644.  Where  property  insufficient  to  paj  mortgage. 

§  1645.  Estate  insufflclent,  a  dividend  to  be  paid. 

$  1646.  Funeral  expenses  and  expenses  of  last  sickness.  . 

S  1647.  Order  for  payment  of  debts  and  discliarge  of  the  executor  and 

administrator. 
S  1648.  FroTision  for  disputed  and  contingent  claims. 
S  1649.  After  decree  for  payment  of  debts,  executor  personally  liable 

to  creditors. 
S  1690.  Claims  not  included  in  order  for  pairment  of  debts,  how  dl» 

posed  of. 
I  1651.  Orderforpaymentof  legacies  and  extension  of  time. 
S  1653.  Final  account,  when  to  be  made. 
S  1653.  Neglect  to  render  final  account,  how  treated. 

§  1643.  The  debts  of  the  estate,  subject  to  the  provis* 
ions  of  section  twelve  hundred  and  five,  must  be  paid  la 
the  following  order: 

1.  Funeral  expenses: 

2.  The  expenses  of  tne  last  sickness; 

3.  Debts  having  preference  by  the  laws  of  the  United 
States; 

4.  Judgments  rendered  against  the  decedent  in  his  life- 
time, and  mortgages  in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 
Inferred  claims  for  wages— sec.  1205. 
Family  allowrnce— sees.  1467, 1646. 

Order  of  payment— unchangeable,  26  Gal.. 51. 
Jndgmem— decree  settling  account  is  not,  My.  P.  Bep.  127. 

§  1644.  The  preference  given  in  tjie  preceding  section 
to  » '■Qoitga^^  9xdy  extends  to  the  ptoeeeds  of  the  prep«> 
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eirtj  mortieaged.   If  the  proceeds  of  such  property  is  in- 
sufficient  to  pay  t}ie  mor^agei  the  part  remaining  unsat- 
isfied must  be  classed  with  other  demands  agunst  the 
estate, 
ftooaads  of  pfopertf  mortgaged— see  1969. 

§  1645.  If  the  estate  is  insufficient  to  i>ay  all  the  debts 
of  any  one  class,  each  creditor  must  be  paid  a  diyidend  in 
proportion  to  his  claim;  and  no  creditor  of  any  one  class 
shall  receive  any  payment  until  all  those  of  the  precede 
ing  class  are  fully  paid. 

§  1646.  The  executor  or  administrator,  as  soon  as  be 
has  sufficient  funds  in  his  hands,  must  pay  the  funeral  ex- 
penses, and  expenses  of  the  last  sickness,  and  the  allow- 
ance made  to  toe  family  of  the  decedent.  He  may  retain 
in  his  hands  the  necessary  expenses  of  administration, 
but  he  is  not  obliged  to  pay  any  other  debt  or  any  legacy 
until,  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court. 

Snrplns  firnds— application  to  payment  of  debts,  S7  OaL  424. 

§  1647.  Upon  the  settlement  of  the  accounts  of  the 
executor  or  administrator,  as  required  in  this  chapter, 
the  court  must  make  an  order  for  the  payment  of  the 
debts,  as  circumstances  of  the  estate  require.  If  there  is 
not  sufficient  funds  in  the  hands  of  the  executor  or  ad- 
ministrator, the  court  must  specify  in  the  decree  the  sum 
to  be  paid'to  each  creditor,  if  the  whole  property  of  the 
estate  be  exhausted  by  such  payment  or  distribution,  such 
account  must  be  considered  as  a  final  account,  and  the 
executor  or  administrator  is  entitled  to  his  discharge  on 
producing  and  filing  the  necessarv  vouchers  and  proofs 
showing  that  such  payments  have  been  made,  and  that  he 
has  fully  complied  with  the  decree  of  the  court.  [Ap- 
proved March  11th,  1876— ninety  days.] 
.  Settlement  of  acconnta-^ec.  1628. 

Order  for  payment  of  debts— My.  P.  Sep.  109:  in  psrtieular  kind  of 
money,  26  Cal.  421;  39  Gal.  70. 

§  1648.  If  there  is  any  claim  not  due,  or  any  contin- 
gent or  disputed  claim  against  the  estate,  the  amount 
thereof,  or  such  part  of  the  same  as  the  holder  would  be 
entitled  to  if  the  claim  were  due,  established,  or  absolute, 
must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  he  becomes  entitled  thereto ;  or,  if  he 
fails  to  establish  his  claim,  to  be  paid  over  or  distributed 
as  t^e  ciroumstances  of  the  estate .  require.  If  any  credi- 
toe  whoise  plalim  has  been.aUowe4>  hut  is  not  yet  djie> 
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appears  and  assents  to  a  deduction  therefrom  of  the  legal 
interest  for  the  time  the  claim  has  yet  to  run,  he  is  entitled 
to  he  paid  accordingly.  The  payments  provided  for  m 
this  section  are  not  to  be  made  when  the  estate  is  insol- 
Tent,  unless  a  pro  rata  distribution  is  ordered. 
Cautionary  proTision— 18  Cal.  429. 

§  1649.  When  a  decree  is  made  by  the  court  for  the 
payment  of  creditors,  the  executor  or  administrator  is 
personally  liable  to  each  creditor  for  his  allowed  claim,  or 
the  dividend  thereon,  and  execution  may  be  issued  on 
such  decree,  as  upon  a  judgment  in  the  court,  in  favor  of 
each  creditor,  and  the  same  proceedings  may  be  had  un- 
der such  execution  as  under  execution  in  other  cases. 
The  executor  or  administrator  is  liable  therefor  on  his 
bond  to  each  creditor.    [In  effect  April  16th,  1880.] 

Decree  for  payment-— executor  cannot  open,  14  CaL  129:  allowed 
claim  not  a  judgment,  before,  26  CaL  421 ;  My.  F.  Bep.  125. 

§  1650.  When  the  accounts  of  the  administrator  or 
executor  have  been  settled,  and  an  order  made  for  the  pay- 
ment of  debts  and  distribution  of  the  estate,  no  creditor, 
-whose  claim  was  not  included  in  the  order  for  payment,  has 
any  right  to  call  upon  the  creditors  who  have  been  paid,  or 
upon  toe  heirs,  devisees,  or  legatees,  to  contribute  to  the 
payment  of  his  claim;  but  if  the  executor  or  administra- 
tor has  failed  to  give  the  notice  to  the  creditors,  as  pre- 
scribed in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  bond  of  the  executor  or  ad- 
ministrator the  amount  of  his  claim,  or  such  part  thereof 
as  he  would  have  been  entitled  to,  had  it  been  allowed. 
This  section,  shall  not  apply  to  any  creditor  whose  claim 
was  not  due  ten  months  before  the  day  of  settlement,  or 
whose  claim  was  contingent,  and  did  not  become  absolute 
ten  months  before  such  day. 

Decree  of  distribution  conclusive— upon  creditors,  My.  P.  Bep.  159. 

§  1651  If  the  whole  of  the  debts  have  been  paid  by 
the  first  distribution,  the  court  must  direct  the  payment 
of  legacies  and  the  distribution,  of  the  estate  a&on^  the 
heirs,  legatees,  or  other  persons  entitled,  as  provided  m  the 
next  chapter;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  other  reasons,  the  estate  be  not  in  a  proper  con- 
dition to  be  closed,  the  court  must  ^ve  such  extension  of 
time  as  may  be  reasonable,  for  a  hnal  settlement  of  the 
estate. 

§  1652.  At  the  time  designated  in  the  last  section,  or 

sooner,  if  within  that  time  all  the  property  of  the  estate 

Code  Crv.  Paoc- 
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has  been  sold,  or  there  are  suffioient  funds  in  his  hands  for 
the  payment  of  all  the  debts  due  by  the  estate,  and  the 
estate  oe  in  a  proper  condition  to  be  closed,  the  ezecntor 
or  administrator  most  render  a  final  account,  and  pray  a 
settlement  of  his  administration. 
Settlement  of  accoimts— eec.  1628. 

§  1653.  If  he  neglects  to  render  his  account,  the  same 
proceedings  may  be  had  as  prescribed  in  this  chapter  in 
regard  to  the  first  account  to  be  rendered  by  him,  and  all 
the  provisions  of  this  chapter  relative  to  the  last-men- 
tioned account,  and  the  notice  and  settlement  thereof, 
apply  to  his  account  presented  for  final  settlement. 
FTooeedin^  to  enforce  aoconnt— sees.  ie28-1680. 
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CHAPTER  XL 

OF   THE  PARTITION,  DISTRIBnTION,  AND 
FINAL  SETTLBBCBNT  OF  ESTATES. 

AST.  I.  Partial  Distbibutioit  Pbiob  to  Futal  Settle- 
ment. 
ii.  di8tbibution  on  final  sbttlbmbirt. 
iii.   distbibution  and  pail^tition. 
IV.  AGENTS    voB   Absent    Intebested   Pabtisb.  Dis- 

CHABOE  OV  EZECUTOB  OB  ADXINISTBATOB. 
ABTICLE.I. 

Partial  Dibtbibution  Pbiob  to  Final  Settlement. 

1658.  Payment  of  legacies  upon  giving  bonds. 
1699.  Notice  of  application  for  legacies. 

1660.  Execator  or  other  person  may  resist  application. 

1661.  Decree  prayed  for  to  require  bond,  whlcli  must  be  given.  Mav 
order  whole  or  part  of  share  to  be.  delivered,   where  parti- 

tion  necessary,  now  made.   Costs. 
S  1662.  Order  for  payment  of  bond,  and  suit  thereon. 

§  1658.  At  any  time  after  the  lapse  of  four  months 
from  the  issuine  of  letters  testamentary  or  of  administra- 
tion, any  heir,  clevisee,  or  legatee,  may  present  his  peti- 
tion to  the  court  for  the  legacy  or  share  of  the  estate  to 
which  he  is  entitled,  to  be  given  to  him  upon  his  giving 
bonds,  with  security,  for  the  payment  of  his  proportion 
of  the  debts  of  the  estate. 

Intent  of  section— 20  CaL  627;  31  CaL  619;  13  GaL  666. 

Heir— includes  widow  or  survivor.  My.  P.  Bep.  US. 

Giving  bonds— requisite,  14  Cal.  112. 

Payment  of  legacies— order  of  appropriation  for,  Civil  Code,  sec. 
1360. 

Froportion  of  the  debts— for  which  l^fatee,  etc.,  liable.  Civil  Code, 
sec.  1377. 

§  1659.  Notice  of  the  application  must  be  given  to  the 
executor  or  administrator,  personally,  and  to  all  persons 
interested  in  the  estate,  in  tlie  same  manner  that  notice  is 
required  to  be  given  of  the  settlement  of  the  account  of 
an  executor  or  administrator. 

Ifotice  of  settlement  of  accoont— sec.  1633. 

§  1660.  The  executor  or  administrator,  or  any  person 
interested  in  the  estate,'  may  appear  at  the  time  named 
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and  resist  the  application,  or  any  other  heir,  devisee,  or 
legatee  may  make  a  similar  application  for  himself. 
Any  person  interested— sec.  1635».  • 

§  1661.  If,  at  the  hearing,  it  appear  that  the  estate  is 
but  little  indebted,  and  that  the  snaye  of  the  party  apply- 
ing may  be  allowed  to  him  without  loss  to  toe  creditors 
of  the  estate,  the  court  must  make  an  order  in  conformity 
with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order, 
before  receiving  his  share,  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  bond, 
iu  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  judge,  paya- 
ble to  the  executor  or  administrator,  and  conditioned  for 
the  payment,  whenever  required,  of  his  proportion  of  the 
debts  due  from  tbe  estate,  not  exceeding  the  value  or 
amount  of  the  legacy  or  portion  of  the  estate  to  which  he 
is  entitled; 

2.  The  executor  or  administrator  to  deliver  to  the  heir, 
legatee,  or  devisee,  the  whole  portion  of  the  estate  to 
which  he  may  be  entitled,  or  only  a  part  thereof,  desig- 
nating it.  If,  in  the  execution  of  the  order,  a  partition  is 
necessaiy  between  two  or  more  of  the  parties  interested, 
it  must  be  made  in  the  manner  hereinafter  prescribed. 
The  costs  of  these  proceedings  shall  be  paid  by  the  appli- 
cant, or  if  there  be  more  than  one,  shall  be  apportioned 
equally  amongst  them.    [In  effect  April  16tb,  1880.] 

Order-not  made  If  any  taxes  impald.  sec.  1669:  recording,  sec.  1719. 
Subdivision  1.   Undertakings,  generally— sec.  941n. 
Partition— manner  hereinafter  prescribed,  sec.  1675  et  seg. 

S  1662.  When  any  bond  has  been  executed  and  deliv- 
ered under  the  provisions  of  the  preceding  section,  and  it 
is  necessary  for  the  settlement  of  the  estate  to  require 
the  payment  of  any  part  of  the  mone^r  thereby  secured, 
the  executor  or  administrator  mus^  petition  the  court  for 
an  order  requiring  the  payment,  and  have  a  citation  issued 
and  served  on  the  party  bound,  requiring  him  to  appear 
and  show  cause  why  the  order  should  not  be  made.  At 
the  hearing,  the  court,  if  satisfied  of  the  necessity  of  such 
payment,  must  make  an  order  accordingly,  designating 
the  amount  and  giving  a  time  within  which  it  must  be 
paid.'  If  the  money  is  not  paid  within  the  time  allowed, 
an  action  may  be  maintained  by  the  executor  or  admin- 
istrator on  the  bond. 
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ABTICXE  n. 
PlSTBIBUTIOir  ON  FUXAJ^  SBTTLXXXNT. 

S  1665.  Distribution  of  estate,  how  made  and  to  whom. 
S  1666.  What  the  decree  must  contain,  and  Is  final. 
S  1667.  Distribution  when  decedent  was  not  a  resident  of  this  State. 
I  1668.  Decree  to  be  made  only  after  notice. 

S  1669.  Vo  distribution  to  be  ordered  tni  all  taxes  on  personal  property 
are  paid. 

§  1665.  Upon  the  Anal  settlement  of  the  acconnts  of 
the  executor  or  administrator,  or  at  any  subsequent  time, 
upon  the  application  of  tbe  executor  or  administrator,  or 
of  any  heir,  legatee,  of  devisee,  the  court  must  proceed  to 
distribute  the  residue  of  the  estate  in  tne  hands  of  the  ex- 
ecutor or  administrator,  if  any,  among  the  persons  who 
by  law  are  entitled  thereto;  and  if  the  decedent  has  left 
a  surviving  child,  and  the  issue  of  other  children,  and 
any  of  them,  before  the  close  of  tbe  administration,  have 
died  while  under  age  and  not  having  been  married,  no 
administration  on  such  deceased  chiM's  estate  is  neces- 
sary, but  all  the  estate  which  such  deceased  child  was 
entitled  to  by  Inheritance  must,  without  administration, 
be  distributed  to  the  other  heirs-at-law.  A  statement  of 
any  receipts  and  disbursements  of  the  executor  or  admin- 
istrator, since  the  rendition  of  his  final  accounts,  must 
be  reported  and  filed  at  the  time  of  making  such  distribu- 
tion, and  a  settlement  thereof,  together  with  an  estimate 
of  the  exi>enses  of  closing  the  estate,  must  be  made  by 
the  court,  and  included  in  the  order  or  decree;  or  the  court 
or  judge  may  order  notice  of  the  settlement  of  such  sup- 
plementarv  account,  and  refer  the  same  as  in  other  cases 
of  the  settlement  of  accounts. 

Distribntion— Jtf^Aod  of,  where  Illegal  bequests  and  mortnged  land, 
My.  P.  Bep.  188 :  how  affected  by  ante-nuptial  contract,  My.  P.  Bep.  241 : 
wnere  heir  or  devisee  dies  pending  administration,  My.  P.  Rep.  2fi2: 
where  adverse  claimant  to  realty.  My.  P.  &ep.  122.  Time  c/,  not  post- 
poned till  end  of  period  for  contest,  61  Cal.  568;  52  Gal.  94.  Fersotu  ai- 
titled  to,  court  determines.  My.  P.  Bep.  217.  On  executor's  applieotion, 
no  Hen  retained  for  balance  due  applicant.  My.  P.  Bep.  247. 

Notice  of  lettlement— of  acctftmt,  sec.  1633. 

AbMnt  heir»-4kttomey  for,  sec.  1718:  distribution  of  properly  of, 
sec  166S  and  note. 

§  1666.  In  the  order  or  decree^the  court  must  name 
the  persons  and  the  proportions  or  parts  to  which  each 
shall  be  entitled,  and  such  persons  may  demand,  sue  for, 
and  recover  their  respective  shares  from  the  executor  ox 
administrator,  or  any  person  having  the  same  in  posses- 
sion.   Such  order  or  decree  is  conclusive  as  to  tbe  rights 
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of  heirs,  legatees,  or  devisees,  subject  only  to  be  reversed, 
set  aside,  or  modified  on  appeal. 

Decree  of  iSnal  distiilmtion— form  of,  where  misettled  estate  of 
heir  or  devisee  who  dies  pending  administration,  My.  P.  Bep.  252:  not 
modifiable  below,  86  Cal.  277:  wnen  proper,  51  Cal.  568;  53  CaL  94:  gar> 
nishment  after.  My.  P.  Bep.  100;  35  Cal.  392:  Is  charter  of  distributees, 
My.  P.  Bep.  247 :  recording,  sec.  1719 :  taxes  payable  before,  sec.  1669. 

Recover  their  respective  shares— Wheeler  v.  Bolton,  March  ISdi, 
1880, 6  Pac.  C.  L.  J.  112. 
Appeal-40  CaL  463;  49  Cal.  551. 
Subsequent  issue  of  letters— on  discovery  of  estate,  sec.  1696. 

§  1667.  Upon  application  for  distribation,  after  final 
settlement  of  the  accounts  of  administration,  if  the  de- 
cedent was  a  non-resident  of  this  State,  leaving  a  will 
which  has  been  duly  proved  or  allowed  in  the  State  of  his 
residence,  and  an  authenticated  copy  thereof  has  been 
admitted  to  probate  in  this  State,  and  it  is  necessary,  in 
order  that  the  estate,  or  any  part  thereof,  may  be  distrib- 
uted according  to  the  will,  that  the  estate  in  this  State 
should  be  delivered  to  the  executor  or  administrator  in 
the  State  or  plaice  of  his  residence,  the  court  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a  sale 
of  the  real  estate,  and  a  like  delivery  of  the  proceeds. 
The  delivery,  in  accordance  with  the  order  of  the  court, 
is  a  full  discharge  of  the  executor  or  adniinistrator  with 
the  will  annexed,  in  this  State,  in  relation  to  all  property 
embraced  in  such  order,  which,  unless  reversed  on  appeal, 
binds  and  concludes  all  parties  in  interest.  Sales  of  real 
estate,  ordered  by  virtue  of  this  section,  must  be  made  in 
the  same  manner  as  other  sales  of  real  estate,  of  dece- 
dents by  order  of  the  court.    [In  effect  April  16th,  1880.] 

Sales  of  real  estate— sec.  1536  et  seq. 

§  1668.  The  order  or  decree  may  be  made  on  the  peti- 
tion of  the  executor  or  administrator,  or  of  any  person 
interested  in  the  estate^  Notice  of  the  application  must 
be  given  by  posting  or  publication  as  the  court  may  direct, 
and  for  such  time  as  may  be  ordered.  If  partition  be 
applied  for  as  provided  in  this  chapter,  the  decree  of  dis- 
tribution shall  not  divest  the  court  of  jurisdiction  to  order 
partition,  unless  the  estate  is  finally  closed.  [In  effect 
July  Ist,  1874.] 

Want  of  notice— decree  of  distribution  void  for,  46  Cal.  609. 

§  1669.  Before  any  decree  of  distribution  of  an  estate 
is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  all  State, 
county,  and  municipal  taxes,  legally  levied  npon  personal 
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property  of  the  estate^  have  been  fully  paid.    [In  effect 

April  16th,  1880.] 

Similar  provision— Political  Code,  sec.  3752. 

Ezecator  paying  taxes— entitled  to  relmbtmementy  Mf .  T,  Bep.  80» 
188. 

ABTICLE  in. 
DlBTSIBUTIOir  AKD  PABTITIOK. 

1678.  Estate  In  common.   Ck>mml8sloner8. 
1676.  Partition  and  notice  thereof  .and  the  time  of  filing  petition. 
]6T7«  Estate  In  different  coimties,  now  divided. 
1678.  Partition  may  be  made,  although  some  of  the  heirs,  etc.,  have 
parted  with  their  interest. 

i]  679.  Shares  to  be  set  out  by  metes  and  bounds. 
1680.  Whole  estate  may  be  assigned  to  one,  in  certain  cases. 
1681.  Payments  for  equality  of  partition,  by  whom  and  how. 
I  1682.  Estate  may  be  sold. 

I  1683.  To  glye  notice  to  all  persons  uid  guardians  before  partition. 
Duties  of  commissioners. 

il684.  To  make  report,  and  partition  to  be  recorded. 
1685.  When  commissioners  to  make  partition  are  not  necessary. 
1686.  Advancements  made  to  heirs. 

§  1675.  When  the  estate,  real  or  personal,  assigned  by 
the  decree  of  distribution  to  two  or  more  heirs,  devisees, 
or  legatees,  is  in  common  and  undivided,  and  the  respect- 
ive shares  are  not  separated  and  distinguished,  partition 
or  distribution  may  be  made  by  three  disinterested  per- 
sons, to  be  ap|)ointed  commissioners  for  that  purpose  by 
the  court,  who  must  be  duly  sworn  to  the  faithful  dis- 
charge of  their  duties,  a  certified  copy  of  the  order  of 
their  appointment,  and  of  the  order  or  decree  assigning 
and  distributing  the  estate,  must  be  issued  to  them  as 
their  warrant,  and  their  oath  must  be  indorsed  thereon. 
Upon  consent  of  the  parties,  or  when  the  court  deems  it 
proper  and  just,  it  is  sufficient  to  appoint  one  commis- 
sioner only,  who  has  the  same  authoritjr  and  is  governed 
by  the  same  rules  as  if  tliree  were  appointed.  [In  effect 
July  16lh,  1880.] 

Attorney  appointed  by  the  conrt^-sec.  1718. 

§  1676.  Such  partition  may  be  ordered  and  had  in  the 
Superior  Court  on  the  i)etition  of  any  person  interested. 
But  before  commissioners  are  appointed,  or  partition 
ordered  by  the  court  as  directed  in  this  chapter,  notice 
thereof  must  be  given  to  all  persons  Interested  who  reside 
in  this  State,  or  to  their  guardians,  and  to  the  agents, 
attorneys,  or  guardians,  if  any  in  this  State,  of  such  as 
reside  ont  of  this  State,  either  personally  or  by  public 
notice,  as  the  court  may  direct.  The  petition  may  be  filed, 
afttbnieys,  gaardians,  and  agents  appointed,  and  notice 
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given  at  any  time  before  the  order  or  decree  of  distribu- 
tion, bat  the  commissioners  must'  not  be  appointed  until 
the  order  or  decree  is  made  distributing  tne  estate.  [In 
effect  July  16th,  1880.] 

§  1677.  If  the  real  estate  is  in  different  counties,  the 
court  may,  if  deemed  proper,  appoint  commissioners  fer 
all,  or  different  commissioners  for  each  county.  The 
estate  in  each  county  must  be  divided  separat<ely  among 
the  heirs,  devisees,  or  legatees,  as  if  there  was  no. other 
estate  to  be  divided;  but  the  commissioiiers  first  appointed 
must,  unless  otherwise  directed  by  the  court,  lAake  divi- 
sion of  such  real  estate  wherever  situated  within  this 
State.    [In  effect  July  l(5th,  1880.] 

§  1678w  Partition  or  distribution  of  the  real  estate  may 
be  made  as  provided  in  this  chapter,  although  some  of 
the  original  heirs,  legatees,  or  devisees,  may  have  con- 
veyed their  shares  to  other  persons,  and  such  shares  mast 
be  assigned  to  the  person  holding  the  same,  in  the  same 
manner  as  they  otherwise  would  have  been  to  such  heirs, 
legatees,  or  devisees. 

Parson  holding  the  same— extends  to  assignees  of  alienees,  18  C^. 
99;  direct  distribation  to  assignee  of  deceased  heir,  My.  F.  B^.  232. 

§  1679.  AVhen  both  distribution  and  partition  are  made, 
the  several  shares  in  the  real  and  personal  estate  must  be 
set  out  to  each  individual  in  proportion  to  his  right,  by 
metes  and  bounds,  or  description,  so  that  the  same  can  be 
easily  distingaished,  unless  two  or  more  of  the  parties  in- 
terested consent  to  have  their  shares  set  out  so  as  to  be 
held  by  them  in  common  and  undivided. 

§  1680.  When  the  real  estate  cannot  be  divided  with- 
out prejudice  or  inconvenience  to  the  owners,  the  court 
may  assign  the  whole  to  one  or  more  of  the  parties  en- 
titled to  share  therein,  who  will  accept  it,  always  pre- 
ferring the  males  to  the  females,  ana  amon^  children, 
preferring  the  elder  to  the  younger.  The  jmrties  accept- 
mg  the  whole  must  pay  to  the  other  parties  interested 
their  just  proportion  of  the  true  value  thereof,  or  secure 
the  same  to  their  satisfaction,  or  in  case  of  the  minority 
of  such  party,  then  to  the  satisfaction  of  his  goArdiau; 
and  the  true  value  of  the  estate  must  be  ascertained  and 
reported  by  the  commissioners.  When  the  (jommissioners 
appointed  to  make  partition  are  of  the  opinion  that  the 
real  estate  cannot  be  divided  without  prejudice  or  incon- 
venience to  the  owners,  they  must  so  report  to  the  court, 
and  recommend  that  the  whole  be  assigned  as  herein  pro- 
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vided,  and  mast  find  and  report  the  true  value  of  such 
real  estate.  On  filing  the  report  of  the  commissioners, 
and  on  making  or  secnring  the  payment  as  before  pro- 
vided, the  court,  if  it  appears  just  and  proper,  must  con- 
firm the  report,  and  thereupon  the  assignment  is  com- 
plete, and  tne  title  to  the  whole  of  such  real  estate  vests 
in  the  person  to  whom  the  same  is  so  assigned.  [In  effect 
July  lt)th,  1880.] 

§  1681.  When  any  tract  of  land  or  tenement  is  of 
greater  value  than  any  one's  share  in  the  estate  to  be 
divided,  and  cannot  be  divided  without  injury  to  the  same, 
it  ma^  be  set  off  by  the  commissioners  appointed  to  make 
partition  to  any  of  the  parties  who  will  accept  it,  giving 
preference  as  prescribed  in  the  preceding  section.  The 
party  accepting  must  pay  or  secure  to  the  others  such 
sums  as  the  commissioners  shall  award  to  make  the  par- 
tition equal,  and  the  commissioners  must  make  tneir 
award  accordingly;  but  such  partition  must  not  be  es- 
tablished by  the  court  until  the  sums  awarded  are  paid 
to  the  parties  entitled  to  the  same,  or  secured  to  their  sat- 
isfaction. 

§  1682.  When  it  appears  to  the  court,  from  the  com- 
missioners' report,  that  it  cannot  otherwise  be  fairly  di- 
vided and  should  be  sold,  the  court  may  order  the  sale  of 
the  whole  or  any  part  of  the  estate,  real  or  personal,  by 
the  executor  or  administrator,  or  by  a  commissioner  ap- 

?ointed  for  that  purpose,  and  the  proceeds  distributed, 
he  sale  must  be  conducted,  reported,  and  confirmed,  in 
the  same  manner  and  under  the  same  requirements  pro- 
vided in  article  four,  chapter  seven,  of  this  title. 

fl683.  Before  any  partition  is  made  or  any  estate  di- 
ed, as  provided  in  this  chapter,  notice  must  be  given 
to  all  persons  interested  in  the  partition,  their  guardians, 
agents,  or  attorneys,  by  the  commissioners,  of  the  time  and 
place  when  and  where  they  shall  proceed  to  make  parti- 
tion. The  commissioners  may  take  testimony,  Qrder  sur- 
veys, and  take  such  other  steps  as  mav  be  necessary  to 
enable  them  to  form  a  judgment  upon  the  matters  before 
them. 

§  1684.  The  commissioners  must  report  their  proceed- 
ings, and  the  partition  agreed  upon  by  them,  to  the  court, 
in  writing,  and  the  court  may,  for  sufficient  reasons,  set 
aside  the  report  and  commit  the  same  to  the  same  com- 
missioners, or  appoint  others;  and  when  such  report  is 
finally  confirmed,  a  certified  copy  of  the  judgment,  or  de- 
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oree  of  partition  made  thereon,  attested  by  the  clerk  under 
the  seal  of  the  court,  must  be  recorded  in  the  office  of  the 
recorder  of  the  county  where  the  lands  lie.  [In  effect  July 
16th,  1880.] 

§  1685.  When  the  court  makes  a  judgment  or  decree 
assigning  the  residue  of  any  estate  to  one  or  more  per- 
sons entitled  to  the  same,  it  is  not  necessary  to  smpoint 
commissioners  to  make  partition  or  distribution  tnereof, 
unless  the  parties  to  whom  the  assignment  is  decreed,  or 
some  of  them,  request  that  such  partition  be  made.  [In 
effect  July  16th,  1880.] 

§  1686.  All  questions  as  to  advanceihents  made,  or  al- 
leged to  have  been  made,  by  the  decedent  to  his  heirs, 
may  be  heard  and  determined  by  the  court,  ^nd  must  be 
specified  in  the  decree  assigning  and  distributing  the  es- 
tate; and  the  final  judgment  or  decree  of  the  court,  or  in 
case  of  appeal,  of  the  Supreme  Court,  is  binding  on  all 
parties  interested  in  the  estate.    [In  effect  July  16tn,  1880.] 

ARTICLE  IV. 

AOBNTs  poB  Absent  ob  Intebestsd  Pabtiss.  DisoHABaaor 

EZBOUTOB  or  ADHIiriSTBATOB. 


I 


1691.  Court  may  appoint  agent  to  take  possession  for  absentees. 

1692.  Agent  to  give  bond,  and  his  compensation. 
s  1693.  Unclaimea  estate,  how  disposed  of. 

§  1604.  When  real  and  personal  property  of  absentee  to  be  sold. 

§  1695.  Liability  of  agent  on  his  oond. 

§  1696.  Certificate  to  claimant. 

§  1697.  Final  settlement,  decree,  discharge. 

§  1698.  Discovery  of  property. 


§  1691.  When  any  estate  is  assigned  or  distributed  by 
a  3udgment  or  decree  of  the  court,  as  provided  in  this 
.  chapter,  to  any  person  residing  out  of,  and  having  no 
agent  in  this  State,  and  it  is  necessary  that  some  person 
should  be  authorized  to  take  possession  and  charge  of  the 
same  for  the  benefit  of  such  absent  person,  the  court  may 
appoint  ah  agent  for  that  purpose,  and  authorize  him  to 
take  charge  of  such  estate,  as  well  as  to  act  for  such  ab- 
sent person  in  the  distribution. 

§  1692.  The  agent  must  execute  a  bond  to  the  State  of 
California,  to  be  approved  by  the  court,  or  a  judge  thereof, 
conditioned  that  be  shall  faithfully  manage  and  account 
for  the  estate.  The  court  appointing  such  agent  may  al- 
low a  reasonable  sum  out  of  the  profits  of  the  estate  for 
his  services  and  expenses.    [In  effect  July  16th,  1880.] 
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§  1693.  When  personal  property  remains  in  the  hands 
of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  benefit  of  those  interested,  it  shall 
be  sold  under  the  order  of  the  conrt,  and  the  proceeds, 
after  dedacting  the  expenses  of  the  sale  allowed  by  the 
court,  must  be  paid  into  the  State  treasury.    When  the 

Sayment  is  mg^de,  the  agent  must  take  from  the  treasury 
uplicate  receipts,  one  of  which  he  must  file  in  the  office 
of  the  controller,  and  the  other  in  the  court.  [In  effect 
July  16th,  1880.] 

Paid  Into  fhie  State  treascuT— hat  not  dlstrUmted  among  the  other 
heirs,  6  CaL  418. 

§  1694.  The  agent  must  render  the  court  appointing 
him,  annually,  an  account,  showing: 

1.  The  value  and  character  of  the  proi>erty  recelyed  by 
him,  what  portion  thereof  is  still  on  nand,  what  sold,  and 
for  what; 

2.  The  income  derived  therefrom: 

3.  The  taxes  and  assessments  imposed  thereon,  for 
what,  and  whether  paid  or  unpaid; 

4.  Expenses  incurred  in  the  care,  protection,  and  man- 
agement thereof,  and  whether  paid  or  unpaid.  When 
filed,  the  court  may  examine  witnesses  ana  take  proofs 
in  regard  to  the  account;  and  if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  ad- 
vantage of  the  persons  interested  therein,  the  court  may, 
by  order,  direct  a  sale  to  be  made  of  the  whole  or  such 
parts  of  the  real  or  personal  property  as  shall  appear  to 
be  proper,  and  the  purchase-money  to  be  deposited  in  the 
State  treasury.    [In  effect  July  16th,  1880.] 

§  1695.  The  agent  is  liable  on  his  bond  for  the  care 

,  and  preservation  of  the  estate  while  in  his  hands,  and  for 

the  pasrment  of  the  proceeds  of  the  sale  as  required  in 

the  preceding  sections,  and  may  be  sued  thereon  by  any 

person  interested. 

§  1696.  When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  court  making  the  dis- 
tribution must  inquire  into  such  claim,  and  being  first  sat- 
isfied of  his  right  thereto,  must  grant  him  a  certificate  to 
that  effect,  under  its  seal;  and  upon  the  presentation  of 
the  certificate  to  him.  the  controller  must  draw  his  war- 
rant on  the  treasurer  for  the  amount.  [In  effect  July  16th, 
1880.] 

§  1697.  When'the  estate  has  be^n  fully  administered, 
and  it  is  shown  by  the  executor  or  administrator,  by  the 
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pzodnction  of  satisfactory  Touchers,  that  he  has  paid  all 

Bums  of  money  due  from  him,  and  delivered  np,  ander 

the  order  of  the  court,  all  the  property  of  the  estate  to 

the  parties  entitled,  and  performed  all  the  acts  lawfully 

required  of  him,  the  court  must  make  a  judgment  or 

decree  discharging  him  from  all  liability  to  be  incurred 

thereafter. 

Paid  all  rams— of  money  due  to  dlstrilNifcees,  in  contempt  othoi- 
wise,  58  GaL  204. 

Delivered  property  of  estate— to  distributees,  Wbeeler  e.  Bolton, 
Harch  13th,  I8S0, 5  Pac.  C.  L.  J.  112. 

Diecharge  of  executor,  etc.— allowance  of  final  account  la  not,  51 
Cal.  146 :  afterward,  no  lobger  represents  the  estate,  24  CaL  49L 

Diaeharge  of  gnardian— 96  CaL  651. 

§  169B.  The  final  settlement  of  an  estate,  as  in  this 
chapter  provided,  shall  not  prevent  a  subsequent  issue  of 
letters  testamentary,  or  of  administration,  or  of  adminis- 
tration with  the  will  annexed,  if  other  property  of  the 
estate  be  discovered,  or  if  it  become  necessary  or  proper 
for  any  cause  that  letters  should  be  again  issaea.  [^n* 
effect  July  Ist,  1874.] 


^ 
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CHAPTER  Xn. 

OF  ORDERS,  DECREES,  PROCESS,  MINUTES, 
RECORDS,  TRIALS,  AND  APPEALS. 


I 


1704.  Orders  and  decrees  to  be  entered  in  minutes. 

1705.  How  often  publication  to  be  made. 
.  1706.  Recorded  decree  or  order  to  impart  notice  from  date  of  filing. 
§  1707.  Citation,  bow  directed  and  wbat  to  contain. 

a  170S.  Citation,  how  issued. 

$  1709.  Citation,  how  served. 

i  1710.  Personal  notice  given  by  citation. 

i  1711.  Citation  to  be  served  five  days  before  retnm. 

§  1712.  One  description  of  real  estate  sought  to  be  sold  being  pabUshod, 

In  sufficient  for  all  purposes. 
S  1713.  Rules  of  practice  generally. 
S  1714.  New  trials  and  appeals. 
$  1715.  Within  what  time  appeal  must  be  taken. 
$  1716.  Issues  joined  in  Probate  Court,  how  tried  and  disposed  of. 
S  1717.  Coui-t  to  try  case  when  no  Jury  is  demanded.   How  and  what 

Iqqi] AO  tQ  l)A  tFifiCl 

S  1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs,  devisees, 
legatees,  or  creditors,  when,  and  what  compensation  he  is 
to  receive. 

^  1719.  Decree  relative  to  homestead,  and  effect  thereof. 

I  1720.    Costs,  by  whom  paid  in  certain  cases. 

i  1721.   £xecutor,  etc.,  to  be  removed  when  committed  for  contempt* 

$  1722.    Service  upon  guardian. 

%  1723.   Termination  01  lif  a  estate. 

§  1704.  Orders  and  decrees  made  by  the  court,  or  a 
judge  thereof,  in  probate  proceedings,  need  not  recite  the 
existence  of  facts,  or  the  performance  of  acts,  upon  which 
the  jurisdiction  of  the  court  or  judge  may  depend^  but  it 
shall  only  be  necessary  that  they  contain  the  matters  or- 
dered or  adjudged,  except  as  otherwise  provided  in  this 
title.  All  orders  and  decrees  of  the  court  or  judge  must 
be  entered  at  length  in  the  minute  book  of  the  court. 
[In  effect  July  16th,  1880.] 

laterpretation  of  section— 51  Cal.  146. 

§  1705.  When  any  publication  is  ordered,  such  publi- 
cation must  be  made  daily,  or  otherwise  as  often  during 
the  prescribed  period  as  the  paper  is  regularly  issued,  un- 
less otherwise  provided  in  this  title.  The  court,  or  a  judge 
thereof,  may,  nowever,  order  a  less  number  of  publica- 
tions during  the  period.    [In  effect  July  16th,  1880.] 

Affidavit  of  publication— sees.  2010, 2011. 

Order  directing  publication- particularity  of,  51  CaL  146. 
CODB  Crv.  Pboo.— 4G. ' 
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§  1706.  When  it  is  provided  in  this  title  that  any  order 
or  decree  of  the  court,  or  a  judge  thereof,  or  a  copy 
thereof,  must  be  recorded  in  the  office  of  the  county 
recorder,  from  the  time  of  filing  the  same  for  record, 
notice  is  imparted  to  all  persons  of  the  contents  thereof. 
[In  effect  July  16th,  1880.  J 

§  1707.  Citations  must  be  directed  to  the  person  to  be 
cited,  signed  by  the  clerk  and  issued  under  the  seal  of  the 
court,  and  must  contain — 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time 
and  place  specified. 

§  1708.  The  citation  may  be  issued  by  the  clerk  upon 
the  application  of  any  party  without  an  order  of  the 
judge,  except  in  cases  in  which  such  order  is  by  the  pro- 
visions of  this  title  expressly  required. 

§  1709.  The  citation  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action. 

Service  of  citation— time  for,  sec.  1711;  same  mauner  as  siunmons  in 
a  civil  action,  see  sec.  410  et  »eq. 

§  1710.  When  personal  notice  is  required,  and  no  mode 
of  giving  it  is  prescribed  in  this  title,  it  must  be  given  by 
citation. 

§  1711.  When  no  other  time  is  si^ecially  prescribed  in 
this  title,  citations  must  be  served  at  least  five  days  be- 
fore the  return  day  thereof. 

§  1712.  When  a  complete  description  of  the  real  prop- 
erty of  an  estate  sought  to  be  sold  has  been  given  and 
published  in  a  newspaper,  as  required  in  the  order  to  show 
cause  why  tbe  sale  should  not  be  made,  such  description 
need  not  be  published  in  any  subsequent  notice  of  sale  or 
notice  of  a  petition  for  the  confirmation  thereof;  it  is  suf- 
ficient to  refer  to  the  description  contained  in  the  publi- 
cation of  the  first  notice,  as  being  proved  and  on  file  in 
the  court. 

§  1713.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  men* 
tioned  in  this  title. 

§  1714.  The  provisions  of  part  two  of  this  Code,  relative 
to  new  trials  and  appeals— except  in  so  far  as  they  are 
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Inconsistent  with  tLe  provisions  of  this  title— apply  to 
the  proceedings  mentioned  in  this  title. 

§  1715.  The  appeal  must  be  taken  within  sixty  days 
after  the  order,  decree,  or  judgment  is  entered. 
Appeals  from  Superior  Ooorts— in  proljate  matters,  see;  963,  subd.  3.  Jte 

Within  tixty  days— Estate  of  Boms,  Feb.  28th,  1880,  ft  Pac.  C.  L.  J.  49.  ■ 

Parties  aggriered^may  appeal,  40  Csa.-463. 

§  1716.  All  issues  of  fact  joined  in  probate  proceedings 
must  be  tried  in  conformitv' with  the  requirements  of 
article  two,  chapter  two,  of  this  title,  and  in  all  such  pro- 
ceedings the  party  affirming  is  plaintiff,  and  the  one  deny- 
ing or  avoiding  is  defendant.  Judgments  therein,  on  the 
issue  joined,  as  well  as  for  costs,  may  be  entered  and  en- 
forced by  execution  or  otherwise  by  the  court,  as  in  civil 
actions.    [In  effect  July  16tli,  1880.] 

Trial  of  issues— see  sec.  1717. 

Judgment— sec.  664». 

Execution— sec.  684fi. 

§  1717.  If  no  jury  is  demanded,  the  court  must  try  the 
issues  joined.  It  on  written  demand  a  jury  is  called  by 
either  party,  and  the  issues  are  not  suiSciently  made  u'p 
by  the  written  pleadings  on  file,  the  court,  on  due  notice 
to  the  opposite  party,  must  settle  and  frame  the  issues  to 
be  tried,  and  submit  the  same,  together  with  the  evidence 
of  each  party,  to  the  jury,  on  which  they  must  render  a 
verdict.  Either  may  move  for  a  new  trial,  upon  the  same 
grounds  and  errors,  and  in  like  manner,  as  provided  in 
this  Code  for  civil  actions. 

New  trials— see  sec.  1714. 

§  1718.  At  or  before  the  hearing  of  petitions  and  con- 
tests for  the  probate  of  wills;  for  letters  testamentary  or 
of  administration ;  for  sales  of  real  estate,  and  confirma- 
tions thereof;  settlements,  partitions,  and  distributions  of 
estates,  setting  apart  homesteads,  and  all  other  proceed- 
ings where  all  the  parties  interested  in  the  estate  are  re- 
quired to  be  notified  thereof;  the  court  may,  in  its  discre- 
tion, appoint  some  competent  attorney-at-law  to  represent 
in  all  such  proceedings  the  devisees,  legatees,  heirs,  or 
creditors  of  the  decedent,  who  are  minors  and  have  no 
general  guardian  in  the  county,  or  who  are  non-residents 
of  the  State;  and  those  interested  who,  though  they  are 
neither  such  minors  or  non-residents,  are  unrepresented. 
The  order  must  specify  the  names  of  the  parties  so  far  as 
known  for  whom  the  attorney  is  appointed,  who  is  thereby 
authorized  to  represent  such  parties  in  all  such  proceed- 
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ings  had  subsequent  to  bis  appointment.  The  attorney 
may  receive  a  fee,  to  be  fixed  by  the  court,  for  his  serv- 
ices, which  must  be  paid  out  of  the  funds  of  the  estate  as 
necessary  expenses  of  administration,  and  upon  distribu- 
tion may  be  charged  to  the  party  represented  by  the  at- 
torney. If,  for  any  cause,  it  becomes  necessary,  the 
court  mav  substitute  another  attorney  for  the  one  iirst  ap- 

Sointed,  m  which  case  the  fee  must  be  proportionately 
ivided.  The  non-appointment  of  an  attorney  will  not 
affect  the  validity  of  any  of  the  proceedings.  [In  effect 
July  16th,  1880.] 

Attorney  for  absent  heirs— fees  of,  96  Cal.  278;  43  CaL  543 :  cannot 
waive  minor's  rights,  My.  P.  Rep.  6 :  cannot  Institute  proceedings  for 
roTocatlon  of  proMte,  Bfy.  P.  Bep.  7ft. 

§  1719.  When  a  judgment  or  decree  is  made,  setting 
apart  a  homestead,  confirming  a  sale,  making  distribu- 
tion of  real  property,  or  determining  any  other  matter  af- 
fecting the  title  to  real  property,  a  certified  copy  of  the 
same  must  be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  property  is  situated.  [In  effect  July 
1st,  1874.] 

*  §  1720.  When  it  is  not  otherwise  prescribed  in  this 
title,  the  Superior  Court,  or  the  Supreme  Court  on  ap- 
peal, may,  in  its  discretion,  order  costs  to  be  paid  by  any 
party  to  the  proceedings,  or  out  of  the  assets  of  the  es- 
tate, as  justice  may  require.  Execution  for  the  costs  may 
issue  out  of  the  Superior  Court.  [In  effect  July  16th,  1880.] 

Costs  against  ezecutor— or  administrator,  sec.  lj!09. 

Oosts— when  paid  out  of  the  estate,  47  Gal.  450 :  on  contest  of  vrUl, 
before  Code,  19  Cal.  388 :  on  appeal,  Estate  of  Barton,  Jmie  16th,  1880, 5 
Pac.  C.  L.J.  511. 

§  1721.  Whenever  an  executor,  administrator,  or  ffoard- 
ian  is  committed  for  contempt  in  disobeying  any  lUiwiul 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  for  thirty  days  without  obeying  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  court 
may,  by  order  reciting  the  facts,  and  without  further 
showing  or  notice,  revoke  his  letters  and  appoint  some 
other  person  entitled  thereto  executor,  administrator,  or 
guardian  in  his  stead.    [In  effect  July  16th,  1880.] 

Imprisonment  of  czecntor— for  not  paying  over  the  distributed 
shares  of  the  estate,  My.  P.  Bep.  160;  and  see  53  Cal.  204. 

§  1722.  Whenever  an  infant,  insane,  or  incompetent 
person  has  a  guardian  of  his  estate  residing  in  this  State, 
personal  service  upon  the  guardian  of  any  process,  notice, 
or  order  of  the  court  concerning  the  estate  of  a  deceased 
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person  in  which  the  ward  is  interested,  is  equivalent  to 
service  upon  the  ward,  and  it  is  the  duty  of  tlie  guardian 
to  attend  to  the  interests  of  the  ward  in  the  matter.  Such 
guardian  may  also  appear  for  his  ward  and  waive  any 
process,  notice,  or  order  to  show  cause  which  an  adult  or 
a  person  of  sound  mind  might  do.  [In  effect  July  16th, 
1880.] 

§  1723.  If  any  person  has  died^  or  shall  hereafter  die, 
who  at  the  time  of  his  death  was  the  owner  of  a  life  es- 
tate, which  terminates  by  reason  of  the  death  of  such  per- 
son, any  person  Interested  in  the  property,  or  in  the  titlo 
thereto,  in  which  such  life  estate  was  held,  may  tile  in  tho 
Superior  Court  of  the  county  in  which  the  property  is 
situated,  his  verified  petition,  setting  forth  such  facts, 
and  thereupon,  and  after  such  notice,  l?y  publication  or 
otherwise,  as  the  court  may  order,  the  court  shall  hear 
such  petition  and  the  evidence  offered  in  support  thereof, 
and  if,  upon  such  hearing,  it  shall  appear  that  such  life 
estate  of  such  deceased  person  absolutely  terminated  by 
reason  of  his  death,  the  court  shall  make  a  decree  to  that 
effect,  and  thereupon  a  certified  copy  of  such  decree  may 
be  recorded  in  the  ofiSce  of  the  county  recorder,  and 
thereafter  shall  have  the  same  effect  as  a  final  decree  of 
distilbutiou  bo  leoozded .    [ In  eltect  Marck.4th  ,4881.  ] 
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CHAPTER  Xni. 
OF   PT7BLIC   ADMINISTRATOR 

S  1726.  What  estates  to  be  administered  by  public  administrator. 

S  1727.  Public  administrator  to  obtain  letters,  when  and  how.    His 

bond  and  oath. 
S  1728.  Duty  of  persons  in  whose  house  any  stranger  dies. 
$  1721).  Must  return  inventory  and  administer  estates  according  to  this 

title. 
§  1730.  When  another  person  is  appointed  administrator  or  execuUK*. 

Sublic  administrator  to  deliver  up  the  estate, 
officers  to  give  notice  of  waste  to  public  administrator. 
§  1732.  8ulta  for  property  of  decedents. 

I  1733.  Order  to  examine  party  charged  with  embezzling  estate. 
§  1734.  Punishment  for  refusing  to  attend. 
§  1735.  Order  on  public  administrator  to  account. 
§  1736.  Every  six  months  to  make  and  publish  return  of  condition  of 

§  1737.  When  there  are  no  heirs  or  claimants,  moneys  and  effects  paid 
to  coiin^v  t!T*6fMiir^i*  etc 

§  1738.  Not  to  be  interested  In  the  payments  for  or  on  accoimt  of  es- 
tates in  his  hands. 

S  1739.  When  to  settle  with  county  clerk,  and  how  unclaimed  estate 
disposed  of. 

S  1740.  Proce^ings,  how  and  by  whom  instituted,  against  public  ad- 
ministrator falling  to  pay  over  money  as  ordered. 

I  1741.  Fees  of  officers,  when  and  by  whom  paid. 

§  1742.  Public  administrator  to  administer  oaths. 

S  1743.  Preceding  chapters  applicable  to  public  administrator. 

§  1726.  Every  public  administrator,  duly  elected,  com- 
missioued,  and  qualified,  must  take  charge  of  the  estates 
of  persons  dying  within  his  county  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  administra- 
tors are  appointed,  and  which,  in  consequence  thereof, 
are  being  wasted,  uncared  for,  or  lost; 

2.  Of  tlie  estates  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court; 
and 

4.  Of  the  estates  upon  which  letters  of  administration  ' 
have  been  issued  to  him  by  the  court.    [In  effect  July 
16th,  1880.] 

§  1727.  Whenever  a  public  administrator  takes  charge 
of  an  estate,  which  he  is  entitled  to  administer  without  let- 
ters of  administration  being  issued,  or  under  order  of  the 
court,  he  must,  with  all  convenient  dispatch,  procure  let- 
ters of  administration  thereon,  in  like  manner  and  on  like 
proceedings  as  letters  of   administration  are  issued  to 
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other  persons.  His  ofScial  bond  and  oath  are  in  lieu  of 
the  administrator's  bond  and  oatli,  bnt  when  real  estate  is 
ordered  to  be  sold,  another  bond  may  be  required  by  the 
court. 

Letters  of  administration— need  of  granting,  to  public' admlnls- 
trator,  7  Cal.  215;  11  Cal.  120;  17  Cal.  233;  34  Cal.  m :  continue  in  force 
after  office  expires,  U  Cal.  120;  53  Cal.  259:  but  estate  must  be  deliv- 
ered to  anotber  appointee,  sees.  1730, 1735. 

Bond  on  sale  of  real  estate— sec.  1389. 

Bondsmen  of  public  administrator— liable  after  term  expires,  53 
Cal.  269. 

§  1728.  Whenever  a  stranger,  or  person  without  known 
heirs,  dies  intestate  in  the  house  or  premises  of  another,  the 
X)ossessor  of  such  premises,  or  any  one  knowine  the  facts, 
must  give  immediate  notice  thereof  to  the  public  admin- 
istrator of  the  county;  and  in  default  of  so  doing,  he  is 
liable  for  any  damage  that  may  be  sustained  thereby,  to 
be  recovered  by  the  public  administrator,  or  any  party  in- 
terested. 

§  1729.  The  public  administrator  must  make  and  re- 
turn a  perfect  inventory  of  all  estates  taken  into  his  pos- 
session, administer  and  account  for  the  same  according  to 
the  provisions  of  this  title,  subject  to  the  control  and 
directions  of  the  court.    [In  effect  July  16th,  1880.] 

Failnre  to  file  inventory,  etc.— ground  for  revocation  of  letters. 
My.  P.  Rep.  251. 

§  1730.  If,  at  any  time,  letters  testamentary  or  of  ad- 
ministration are  regularly  granted  to  any  other  person  on 
an  estate  of  which  the  public  administrator  has  charge, 
lie  must,  under  the  order  of  the  court,  account  for,  pay, 
and  deliver  to  the  executor  or  administrator  thus  ap- 
pointed, all  the  money,  property,  papers,  and  estate  of 
every  kind  in  his  possession  or  under  his  control.  [In  ef- 
fect July  16th,  1880.  J 

•     Authority  of  public  administrator— continues  after  term  until  new 
appointment,  11  Cal.  120. 

§  1731.  All  civil  officers  must  inform  the  public  ad- 
ministrator of  all  property  known  to  them,  belonging  to 
a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and 
which,  bv  reason  thereof,  ought  to  be  in  possession  of  the 
public  administrator. 

§  1732.  The  public  administrator  must  institute  all 
suits  and  prosecutions  necessary  to  recover  the  property, 
debts,  papers,  or  other  estate  of  the  decedent. 
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§  1733.  When  the  public  administrator  complains  to 
the  Superior  Court,  or  a  judge  thereof,  on  oath,  that  any 
person  has  concealed,  embezzled*  or  disposed  of,  or  has  in 
ills  possession  any  money,  goods,  property,  or  effects,  to 
the  possession  of  which  such  administrator  is  entitled  in 
his  official  capacity,  the  court  or  judge  may  cite  such  per- 
son to  appear  before  the  court,  and  may  examine  him,  on 
oath,  touching  the  matter  of  such  complaint.  [In  effect 
JulylGth,  18«0.] 

Citation— sees.  1707-1711. 

§  1734.  All  such  interrogatories  and  answers  must  be 
reduced  to  writing  and  signed  by  the  party  examined, 
and  filed  in  the  court.  If  the  person  so  cited  refuses  to 
appear  and  submit  to  such  examination,  or  to  answer 
such  interrogatories  as  may  be  put  to  him  touching  the 
matter  of  such  complaint,  tl^e  court  may  commit  Iiim  to 
the  county  jail,  there  to  remain,  in  close  custody,  until  he 
submits  to  the  order  of  the  court.  [In  effect  July  16th, 
1880.] 

Oontempt-Hsecs.  1209, 1219. 

§  1735.  The  court  may,  at  any  time;  order  the  public 
administrator  to  account  for  andSdeliver  all  the  money 
and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to 
the  executors  or  administrators  regularly  appointed.  [In 
effect  July  10th,  1880.] 

§  1736.  The  public  administrator  must,  once  in  every 
six  months,  make  to  the  Superior  Court,  under  oath,  a 
return  of  all  estates  of  decedents  which  have  come  into 
his  hands,  tho  value  of  the  same,  the  money  which  has 
come  into  his  hands  from  such  estate,  and  what  he  has 
done  with  it,  and  the  amount  of  his  fees  and  expenses  in- 
curred, and  the  balance,  if  any,  remaining  in  his  hands; 
publish  the  same  six  times  in  some  newspaper  published 
n  the  county,  or  if  there  is  none,  then  post  the  same,  legi- 
bly written  or  printed,  in  the  office  of  the  cottnty  clerk  of 
the  county.     [In  effect  July  IGth,  1880.] 

Semi-annual  statement— of  affairs  of  estate,  etc.,  negleet  causes 
revocation  of  letters,  My.  P.  Rep.  2S1. 

Publication— «ec  1705. 

§  1737.  It  is  the  duty  of  every  public  administrat-or,  as 
soon  as  he  shall  receive  the  same,  to  deposit,  with  the 
county  treasurer  of  tho  county  in  which  the  probate  pro- 
ceedings are  pending,  all  moneys  of  the  estate  not  required 
for  the  cti^ent  expenses  of  the  administration;  ana  such 
moneys  may  be  drawn  upon  the  order  of  the  execntor  or 
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administrator,  countersigned  by  a  superior  judge,  wlien 
required  for  the  purposes  of  administration.  It  shali  be 
tlje  duty  of  tlie  county  treasurer  to  receive  and  safely 
keep  all  such  moneys,  and  pay  them  out  upon  the  order 
of  tne  executor  or  administrator,  when  countersigned  by 
a  superior  judge,  and  not  otherwise,  and  to  keep  an  ac- 
count with  such  estate  of  all  moneys  received  and  paid 
to  him;  and  the  county  treasurer  shall  be  allowed  one 
I>er  cent,  upon  all  moneys  received  and  kept  by  him,  and 
no  greater  fees  for  any  services  herein  provided ;  and  for 
the  safe  keeping  and  payment  of  all  such  moneys,  as 
herein  provided,  the  said  treasurer  and  his  sureties  shall 
be  responsible  upon  his  official  bond.  The  moneys  thus 
deposited  may,  upon  order  of  the  court,  be  invested, 

g ending  the  proceedings,  in  securities  of  the  United 
tates,  or  of  this  State,  when  such  investment  is  deemed 
by  the  court  to  be  for  the  best  interests  of  the  estate. 
Alter  a  final  settlement  of  the  affairs  of  any  estate,  if 
there  be  no  heirs,  or  other  claimants  thereof,  the  county 
treasurer  shall  pay  into  the  State  treasury  all  moneys  and 
effects  in  his  hands  belonging  to  the  estate,  upon  order  of 
the  court;  and  if  any  such  moneys  and  effects  escheat  to 
the  State,  they  must  be  disposed  of  as  other  escheated 
estates.    [In  effect  July  16th,  1880.] 

Depositing  money  in  county  treasury,  etc.— failure  causes  revo- 
cation of  letters.  My.  P.  Rep.  251. 

Escheated  estates— sees.  1268-1272. 

• 

§  1738.  The  public  administrator  must  not  be  inter- 
ested in  the  expenditures  of  any  kind  made  on  account  of 
any  estate  he  administers,  nor  must  he  be  associated  in 
business  or  otherwise  with  any  one  who  is  so  interested, 
and  he  must  attach  to  his  report  and  publication,  made  in 
accordance  with  the  preceding  section,  his  affidavit  to  that 
effect. 

§  1739.  Public  administrators  are  required  to  account 
under  oath,  and  to  settle  and  adjust  their  accounts  re- 
lating to  the  care  and  disbursement  of  money  or  property 
belonging  to  estates  in  their  hands,  with  the  county 
clerks  of  their  respective  counties,  on  the  first  Monday  in 
each  month;  and  they  must  pay  to  the  county  treasurer 
any  money  remaining  in  their  hands  of  an  estate  un- 
claimed, as  provided  in  sections  sixteen  hundred  and 
ninety-three  to  sixteen  hundred  and  ninety-six,  both  in- 
clusive. 

§  1740.  When  it  api>ears.  from  the  returns  made  in 
pursuance  of  the  foregoing  sections,  that  any  money  re- 
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mains  in  the  hands  of  the  public  administrator  (after  a 
final  settlement  of  the  estate)  unclaimed,  which  should  be 
paid  over  to  the  county  treasurer,  the  Superior  Court,  or  a 
judge  thereof,  must  order  the  same  to  be  paid  over  to  the 
county  treasurer;  and  on  failure  of  the  public  adminis- 
trator to  comply  with  the  order  within  ten  days  after  the 
same  is  made,  the  district  attorney  for  the  county  must 
immediately  institute  the  requisite  legal  proceedings 
against  the  public  administrator  for  a  judgment  against 
him  and  the  sureties  on  his  official  bond,  in  the  amount  of 
money  so  withheld,  and  costs.    [In  effect  July  IGth,  1880.] 

§  1741.  The  fees  of  all  officers  chargeable  to  estates  in 
the  hands  of  public  administrators,  must  be  paid  out  of 
the  assets  thereof  so  soon  as  the  same  come  into  his  hands. 

§  1742.  Public  administrators  may  administer  oaths 
in  regard  to  all  matters  touching  the  discharge  of  their 
duties,  or  the  administration  of  estates  in  their  hands. 

Administration  of  oaths— sec.  2093  et  seq. 

§  1743.  When  no  direction  is  given  in  this  chapter  for 
the  government  or  guidance  of  a  public  administrator  in 
the  discharge  of  his  duties,  or  for  tne  administration  of  an 
estate  in  liis  hands,  tlie  provisions  of  the  preceding  chap- 
ters of  this  title  must  govern. 
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CHAPTER  XIV. 
OF  QUARDIAN  AND  V7ARD. 

ABT.      I.    GUARDTAirS  OF  MINORS. 

II.     GUABDIANS  OF  INSANB  AND  iNCOl^tFETElTr  PERSONS. 

III.   Thb  Powers  and  Duttes  of  Guardians. 

rv.   The  Sale  of  Property  and  Disposition  of  Fro* 

CEEDS. 

y.  Non-Resident  Guardians  and  Wards. 
VI.   General  and  Miscellaneous  Provisions. 

ARTICLE  I. 
Guardians  of  Minors. 

S  1747.  Judge  to  appoint  guardians,  when,  and  ou  what  petition. 

§  1748.  When  minor  may  nominate  guardian ;  when  not. 

S  1749.  When  appointment  may  be  made  by  Judge,  when  minor  is  over 
fourteen. 

S  1750.  Nomination  by  minors  after  arriving  at  fourteen. 

$  17.51.  Father  or  mother  entitled  to  guard  lanshlp. 

1 1752.  Minor  having  no  father  or  mother. 

I  1753.  Powers  and  duties  of  guardian. 

§  1754.  Bond  of  guardian,  conditions  of. 

§  17^.  Probate  ludge  may  insert  conditions  in  order  appointing 
guardian. 

S  1756.  Letters  of  guardianship  and  bond  of  guardian  to  be  recorded. 

I  1757.  Maintenance  of  minor  out  of  Income  of  his  own  property. 

i  1758.  Guardian  to  give  bond.   Powers  limited. 

§  1768.  Power  of  courts  to  appoint  guardians  and  next  flriend  not  im- 
paired. 

§  1747.  The  Superior  Court  of  each  county,  when  it  ap- 
pea  rs  necessary  or  convenient,  may  appoint  guardians  for 
the  persons  and  estates,  or  either  of  tliem,  of  minors  who 
have  no  ^lardian  legally  appointed  by  will  or  deed,  and 
w>to  are  inhabitants  or  residents  of  tne  county,  or  who 
ref.ide  without  the  State  and  have  estate  within  the 
county.  Such  appointment  may  be  made  on  the  petition 
ol  a  relative  or  otner  person  on  behalf  of  the  minor,  or  on 
the  petition  of  the  minor,  if  fourteen  years  of  age.  Be- 
fore making  such  appointment,  tho  court  must  cause  such 
notice  as  such  court  deems  reasonable  to  be  given  to  any 
person  having  the  care  of  such  minor,  and  to  such  rela- 
tives of  the  minor  residing  in  the  county  as  the  court  may 
deem  proper.    [In  effect  April  15th,  1880.] 

Powers  and  duties  of  gnardians— sec.  1768  et  »eq» 

Gruardian  and  ward— see  Civil  Code,  sees.  2S6-256. 

Guardian  ad  litem— see  sec.  1709. 
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Gkiardian  of  ndnor-mlnon  generally,  see  CMl  Code,  sees.  8,26, 203. 
204 :  coDtrol  of  District  Courts  over  mmora.  before  amdts.  1889. 4  CaL 
962 :  on  i)etition  of  minor,  see  sec.  1748 :  admlnlstr»tor  also.  33  CaL  45 : 
lefflslatfve  appointment  of.  when  miconstltational,  fl3  Cal.  483. 

Letters  of  guardianship— when  need  not  actually  Issoe,  15  CaL  23S. 

Non-resideot  minor— notice  of  application  for  goardlaoship  of.  19 
CaL  629. 

§  1748.  If  the  minor  is  under  the  ase  of  fourteen  years, 
the  court  may  nominate  and  appoint  nis  guardian.  If  he 
i8  fourteen  years  of  age,  he  may  nominate  his  own  guar- 
dian, who,  if  approved  by  the  court,  must  be  appointed 
accordingly.    [In  effect  April  15th,  1880.] 

§  1749.  If  the  guardian  nominated  by  the  minor  is  not 
approved  by  the  court,  or  if  the  minor  resides  out  of  the 
State,  or  if,  after  being  duly  cited  by  the  court,  he 
neglects  for  ten  days  to  nominate  a  suitable  person,  the 
court  or  judge  may  nominate  and  appoint  the  guardian  in 
the  same  manner  as  if  the  minor  were  under  the  age  of 
fourteen  years.    [In  effect  April  15th,  1880.] 

§  1750.  When  a  guardian  has  been  appointed  by  the 
court  for  a  minor  under  the  a^e  of  fourteen  years,  the 
minor,  at  any  time  after  he  attams  that  age,  mav  appoint 
his  own  guardian,  subject  to  the  approval  of  the  court. 
LIn  effect  April  15th,  1880.] 

§  1751.  The  father  of  the  minor,  if  living,  and  in  case 
of  his  decease,  the  mother,  while  she  remains  unmarried, 
being  themselves  Apectively  competent  to  transact  their 
own  business  andl^ot  otherwise  unsuitable,  must  be  en- 
titled to  the  guardianship  of  the  minor. 

Control  of  parent— see  Civil  Code.  sees.  202. 213;  37  Cal.  €57:  mother 
when  preferred  to  father.  My.  P.  Rep.  18 :  contest  between  father  and 
stranger,  My.  P.  Rep.  215. 

§  1752.  If  the  minor  has  no  father  or  mother  living, 
competent  to  have  the  custody  and  care  of  his  education, 
the  guardian  appointed  shall  have  the  same. 

Where  parent  living— otherwise.  37  Cal.  657. 

§  1753.  Every  guardian  appointed  shall  have  the  cus- 
tody and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arrives 
at  the  age  of  majority  or  marries,  or  until  the  guardian  is 
legally  discharged. 

§  1754.  Before  the  order  appointing  any  person  guard- 
ian under  this  chapter  takes  effect,  and  before  letters 
issue,  the  court  must  require  of  such  person  a  bond  to  the 
minor  with  sufficient  sureties,  to  be  approved  by  the 
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judge,  and  in  such  sum  a^  he  shall  order,  conditioned  that 
the  guardian  will  faithfully  execute  the  duties  of  his  trust 
according  to  law,  and  the  following  conditions  shall  form 
a  part  of  such  hond  without  heing  expressed  therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per- 
sonal, of  his  ward,  that  comes  to  his  possession  or  knowl- 
edge, and  to  return  the  same  within  such  time  as  the 
court  majr  order; 

2.  To  dispose  of  and  manage  the  estate  according  to 
law  and  for  the  best  interest  of  the  ward,  and  faithfully 
to  discharge  his  trust  in  relation  thereto,  and  also  in  rela- 
tion to  the  care,  custody,  and  education  of  the  ward; 

3.  To  render  an  account  on  oath  of  the  property,  estate, 
and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 
interests  derived  therefrom,  and  of  the  management  and 
disposition  of  the  same,  within  three  months  after  his  ap- 
pointment, and  at  such  other  times  as  tbe  court  directs, 
and  at  the  expiration  of  his  trust  to  settle  his  accounts 
with  the  court,  or  with  the  ward,  if  he  be  of  full  age,  or 
his  legal  representatives,  and  to  pay  over  and  deliver  all 
the  estate,  moneys,  and  effects  remaining  in  his  hands,  or 
due  from  him  on  such  settlement,  to  the  person  who  is 

'lawfully  entitled  thereto.  Upon  filing  the  bond,  duly 
approved,  letters  of  guardianship  must  issue  to  the  person 
appointed.  In  form  the  letters  of  guardianship  must  be 
substantially  the  same  as  letters  of  administration,  and 
the  oath  of  the  guardian  must  be  indorsed  thereon  that 
he  will  perform  the  duties  of  his  office  as  such  guardian 
according  to  law.    [In  effect  April  15th,  1880.] 

BuBDivisioir  S.  AocoQUtB  of  gnardians— exclusive  jurisdiction  of 
Probate  Court  over,  before  ai;adts.  1880, 53  Cal.  16:  rendering,  sees.  1773^ 
1774. 

§  1755.  When  any  person  is  appointed  guardian  of  a 
minor,  the  court  may,  with  the  consent  of  such  person, 
insert  in  the  order  of  appointment,  conditions  not  other- 
wise obligatory,  providing  for  the  care,  treatment,  educa- 
tion, and  welfare  of  the  minor.  The  performance  of  such 
conditioDS  shall  be  a  part  of  the  duties  of  the  guardian, 
for  the  faithful  performance  of  which  he  and  the  sureties 
on  his  bond  shall  be  responsible.  [In  effect  April  15th, 
1880.] 

Undertakings  generallf— sec.  941n. 

Guardian's  bond— liability  on,  sec.  1407. 

Letters  of  gtiardianship— special,  issuable  at  chambers,  sec  166. 

§  1756.  All  letters  of  guardianship  issued,  and  all 
guardians'  bonds  executed  under  the  provisions  of  this; 

CoDB  Civ.  Proo.— at. 
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chapter,  with  the  affidavits  and  certificates  thereon,  must 
be  recorded  by  the  clerk  of  the  court  having  jurisdiction 
of  the  persons  and  estates  of  the  wards.  [In  effect  April 
15th,  1880.] 

§  1757.  If  any  minor  having  a  father  living  has  prop- 
erty, the  income  of  which  is  sufficient  for  his  maintenance 
anct  education  in  a  manner  more  expensive  than  his 
father  can  reasonably  afford,  resard  being  had  to  the  sit- 
uation of  the  father's  family  and  to  all  the  circumstances 
of  the  case,  the  expenses  of  the  education  and  main- 
tenance of  such  minor  may  be  defrayed  out  of  the  income 
of  his  own  property,  in  whole  or  in  part,  as  judged  rea- 
sonable, and  must  be  directed  by  the  court;  and  the 
charges  therefor  may  be  allowed  accordingly  in  the  settle- 
ment of  the  accounts  of  his  guardian.  [In  effect  .April 
15th,  1880.] 

§  1758.  Every  testamentary  guardian  must  give  bond 
and  qualify,  and  has  the  same  powers  and  must  perform 
the  same  duties  with  regard  to  the  person  and  estate  of 
his  ward  as  guardians  appointed  by  the  court,  except  so 
far  as  their  powers  and  duties  are  legally  modified,  en- 
larged,  or  changed  by  the  will  by  which  such  guardian 
was  appointed.    [In  effect  April  15th,  1880.] 

Testamentarf  gnardian— when  not  entitled  to  onstody  imd  tnttloa 
of  minor,  S7  GaL  (i67:  bond  of,  see  sec.  1754:  need  not  have  letters  is- 
•sued,  15  Cal.  227. 

§  1759.  Nothing  contained  in  this  chapter  affects  or 
impairs  the  power  of  any  court  to  appoint  a  guardian  to 
defend  the  interests  of  any  minor  interested  in  any  suit 
or  matter  pending  therein. 

Guardian  ad  litem— eecs.  372, 373, 1722, 1769;  19  CaL  629:  bnt  see  43 

CaL  484. 

ABTIGLE  n. 

OUABDIAirS  OF  IlTSAVB  AlTD  IVOOXPXTBlf  T  PXBSOVS. 

• 

%  1763.  Qoardlans  of  insane  and  other  Incompetent  i>ezB0&8. 
S  1764.  Appointment  by  probate  ludge  after  hearing. 
$  1765.  Powers  and  duties  of  sucn  guardians. 
§  1766.  Petition  for  restoration  to  capacity. 

§  1763.  When  it  is  represented  to  the  Superior  Court, 
or  a  ^udge  thereof,  upon  verified  petition  of  any  relative 
or  friend,  that  any  person  is  insane,  or  from  any  cause 
mentally  Incompetent  to  manage  his  property,  such  court 
or  judge  must  cause  a  notice  to  be  given  to  the  supposed 
insane  or  incompetent  person  of  the  time  and  puu;e  of 
bearing  the  case,  not  less  than  five  days  before  the  time 
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SO  appoiiited;  and  such  person,  if  able  to  attend,  must  be 
produced  on  the  hearing.    [In  effect  Apiil  15th,  1S80.  ] 

Insan«  person— placed  in  asylum,  CIyU  CkMle.seo.  258:  homestead  of, 
see  Stats.  1S74,  p.  582. 

.G-aardiaa  ad  litem-— of  Insaae  or  iacorapetent  person,  sees.  372, 373, 

Letters  of  gnardianahip>-of  lunatic,  not  collaterally  attackable,  4 
Gal.  310 :  application  for,  should  be  made  In  county  where  incompetent 
person  resides,  Hy.  F.  Bep.  97. 

§  1764.  If,  after  a  full  hearing  and  examination  upon 
such  petition,  it  appear  to  the  court  that  the  person  in 
qnestion  is  incapable  of  taking  care  of  himself  and  man- 
aging his  property,  such  court  must  appoint  a  guardian 
of  his  person  and  estate,  with  the  powers  and  duties  in 
this  ehapter  specified.    [In  effect  April  15th,  1880.] 

Party  appointed  guardian— 45  Gal.  176«,  49  Gal.  590;  My.  P.  Rep.  10. 

§  1765.  Every  suardian  appointed,  as  provided  in  the 
preceding  section,  has  the  care  and  custody  of  the  person 
of  his  ward,  and  the  management  of  all  his  estate,  until 
such  guardian  is  legally  discharged;  and  he  must  give 
bond  to  such  ward,  in  like  manner  and  with  like  condi- 
tions as  before  prescribed  with  respect  to  the  guardian  of 
a  minor. 

Discharge  of  gnardian— generally,  36  GaL  651. 
•  Bond  of  guardian— fiec.  1754. 

§  1766.  Any  person  who  has  been  declared  insane  or 
incompetent,  or  the  guardian,  or  any  relative  of  such 

gerson  within  the  third  degree,  or  any  friend,' may  apply, 
y  petition,  to  the  Superior  Court  of  the  county  in  which 
he  was  declared  insane,  to  have  the  fact  of  his  restoration 
to  capacity  judicially  determined.  The  petition  shall  be 
verified,  and  shall  state  that  such  person  is  then  sane  or 
competent.  Upon  receiving  the  petition,  tlie  court  must 
appoint  a  day  for  a  hearing  oefore  the  court,  and,  if  the 
petitioner  request  it,  shall  order  an  investigation  before  a 
jury,  which  shall  be  summoned  and  impanneled  in  the 
same  manner  as  juries  are  summoned  and  impanneled  in 
civil  actions.  The  court  shall  cause  notice  of  the  trial  to 
b^  ^ven  to  the  |[uardian  of  the  person  so  declared  insane 
or  incompetent,  if  there  be  a  guardian,  and  to  his  or  her 
husband  or  wife,  if  tbere  be  one,  and  to  his  or  her  father 
or  mother,  if  living  in  the  county.  On  the  trial,  the  guard- 
ian or  relative  of  the  person  so  declared  insane  or  incom- 
petent, and,  in  the  discretion  of  the  court,  any  other  per- 
son, may  contest  the  right  to  the  relief  demanded.  Wit- 
.  nessesmay  be  requirea  to  appear  and  testify,  as  in  civil 
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cases,  and  may  be  called  and  examined  hy  fhe  ooort  on 
its  own  motion.  If  it  be  found  that  tbe  person  be  of 
soand  mind,  and  capable  of  taking  care  of  himself  and 
liis  property ,  his  restoration  t-o  capacity  shall  be  adjudged, 
nnd  the  guardian  of  such  person,  if  such  person  be  not  a 
minor,  shall  cease.    [In  effect  April  16th,  1880.] 

ABTICLE  m. 

This  Fowxbs  aitd  Dutixs  of  GuABniAirs. 

^  1788.  Guardian  to  pay  debts  of  ward  oat  of  ward's  estate. 

^  1769.  Guardian  to  recover  debts  due  bis  ward  and  represent  hiHL 

j  1770.  Guardian  to  manage  his  estate,  maintain  ward,  and  sell  real 

cstiate 
^  1771.  Maintenance,  support,  and  education  of  ward,  how  enforced. 
^  1772.  May  assent  to  a  partition  of  real  estate. 
§  1773.  Guardian  to  return  inventory  of  estate  of  ward.    Appi^lsen 

to  be  appointed.   Like  proceedings  wben  otber  property 

acQulred. 
^  1774.  Settlements  of  guardians. 
§  1775.  Allowance  of  accounts  of  joint  guardians. 
§  1776.  Expenses  and  compensation  of  guardians. 

«§  1768.  Every  guardian  appointed  under  the  proTis- 
ions  of  this' chapter,  whether  for  a  minor  or  any  other  per- 
son, must  pay  all  just  debts  due  from  the  ward,  out  of  his 
personal  estate,  and  the  income  of  his  real  estate,  if  suf- 
ficient; if  not,  then  out  of  his  real  estate,  upon  obtaining 
an  order  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  in  this  title  for  the  sale  of  real  es- 
tate of  decedents. 

Payment  of  debts— 96  CaL  651. 

Order  for  sale  of  property— sec.  1770:  l^^lative  authority,  to  sell 
land  of  minor,  60  CaL  158:  61  CaL  352:  lequiBite  for  personalty,  9  CaL 
592;  42  Cal.  290. 

Order  directing  payment— to  guardian  of  infant  heirs,  effect  of,  35 
Cal.  343. 

§  1769.  Every  guardian  must  settle  all  accoimts  of  the 
ward,  and  demand,  sue  for,  and  receive  all  debts  due  to 
him,  or  may,  with  the  approbation  of  the  court,  com- 
pound for  the  same  and  give  discharges  to  the  debtor,  on 
receivihg  a  fair  and  just  dividend  of  his  estate  and  effects; 
and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed 
for  that  purpose.    [In  effect  April  15th,  1880.] 

Sue  for  ward— 20  CaL  659;  not  In  his  own  name,  32  Cal.  111. 

Appear  for  ward— 19  CaL  632;  42  CaL  484. 

§  1770.  Every  guardian  must  manage  the  estate  of  bis 
ward  frugally  ana  without  waste,  and  apply  the  income 
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and  profits  thereof,  as  far  as  may  be  necessary,  for  the 
.  comfortable  and  suitable  maintenance  and  support  of  the 
ward  and  his  famUy,  if  there  be  any;  and  u  such  in- 
come and  profits  be  insufficient  for  that  purpose,  the 
j^n^ardian  may  sell  the  real  estate,  upon  obtaining  an  or- 
der of  the  court  therefor,  as  provided,  and  must  apply 
the  proceeds  of  such  sale,  as  far  as  may  be  necessary,  for 
the  maintenance  and  support  of  the  ward  and  his  familf , 
if  there  be  any. 

Manage  the  estate— liable  for  not  taking  security,  My.  P.  Bep.  230: 
may  employ  agent,  36  Cal.  651 :  most  be  appointed,  9  Cal.  591. 

Sale  of  property— and  disposition  of  proceeds,  sec.  1777  et  seq, 

§  1771.  When  a  guardian  has  advanced  for  the  neces- 
sary maintenance,  support,  or  education  of  his  ward,  an 
amount  not  disproportionate  to  the  value  of  his  estate 
or  his  condition  of  life,  and  the  same  iff  made  to  ap- 
pear to  the  satisfaction  of  the  court,  by  proper  vouchers 
and  proofs,  the  guardian  must  be  allowed  credit  therefor 
in  his  settlements.  Whenever  a  guardian  fails,  neglects, 
or  refuses  to  furnish  suitable  or  necessary  maintenance, 
support,  or  education  for  his  ward,  the  court  may  order 
him  to  do  so,  and  enforce  such  order  by  proper  process. 
Whenever  any  third  person,  at  his  request,«supplies  a 
ward  with  such  suitable  and  necessarv  maintenance, 
support,  or  education,  and  it  is  shown  to  nave  been  dono 
after  refusal  or  neglect  of  the  guardian  to  supply  the 
same,  the  court  may  direct  the  guardian  to  pay  there- 
for out  of  the  estate,  and  enforce  such  payment  by  due 
process. 

Before  tiiis  sectloii  enacted— Held  that  court  had  no  snch  powers  as 
to  reimbursement,  40  CaL  456. 

Waiver  of  reimbtmement— by  guardian,  My.  P.  Bep.  69. 

§  1772.  The  guardian  may  join  in  and  assent  to  a  par- 
tition of  the  real  estate  of  the  ward,  wherever  such  as- 
sent may  be  given  by  any  person. 

Assent  to  partition— sec.  795 :  provision  Inapplicable,  19  CaL  217 :  ap- 
pearance by  guardian,  sees.  372, 1722. 

§  1773.  livery  guardian  must  return  to  the  court  an 
inventory  of  the  estate  of  his  ward  within  three  months 
after  his  appointment,  and  annually  thereafter.  Wlien 
the  value  of  the  estate  exceeds  tlie  sum  of  one  hundred 
thousand  dollars,  semi-annual  returns  must  be  made  to 
the  court.  The  court  may,  upon  application  made  for 
that  purpose  by  any  person,  compel  the  guardian  to 
render  an  account  to  the  court  of  the  estate  of  his  ward. 
The  inventories  and  accounts  so  to  be  returned   or 
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rendered  rnxOt  be  sworn  to  by  the  guardian.  All  the  es- 
tate of  the  ward  described  in  the  first  inventory  most  be 
appraised  by  appraisers  appointed,  siisom,  and  acting  in 
the  manner  provided  for  regulating  the  settlement  of  the 
/estates  of  decedents.  Such  inventory,  with  the  appraise- 
ment of  the  property  therein  described,  must  be  recorded 
by  the  clerk  of  the  court  in  a  proper  book  kept  i^  his 
office  for  that  purpose.  Whenever  any  other  property  of 
the  estate  of  any  ward  is  discovered,  not  includea  In  the 
inventory  of  the  estate  already  returned,  and  ^whenever 
any  other  property  has  been  succeeded  to,  or  acquired  by 
any  ward,  or  for  his  benefit,  the  like  proceedings  must  be 
had  for  the  return  and  appraisement  thereof  that  are 
herein  provided  in  relation  to  the  first  inventory  and  re- 
turn.   [In  effect  April  15th,  1880.] 

Aooonnti  sworn  to  bf  gnsrdian— when  by  anotber,  96  CaL  651: 
where  joint  guardians,  sec.  1775. 
Appraisera—generaUy.  sec.  1444. 

§  1774.  The  guardian  must,  upon  the  expiration  of  a 
year  from  the  time  of  his  appointment,  and  as  often  there- 
after as  he  may  be  required,  present  his  account  to  the 
court  for  settlement  and  allowance.  [In  effect  April  15th, 
1880.] 

Acoonnta  <9f  gnardian— see.  1773:  presentation  for  allowance  and 
settlement,  contest  on,  36  Cal.  653:  most  cover  foreign  fands,My.  P. 
Bep.  225 :  liability  for  loan  without  security,  Hy.  P.  Bep.  280. 

§  1775.  When  an  account  is  rendered  by  two  or  more 
joint  guardians,  the  court  may.  in  its  discretion,  allow  the 
same  upon  the  oath  of  any  of  tnem.  [In  effect  April  15th, 
1880.] 

§  1776.  Every  goardian  must  be  allowed  the  amount 
of  his  reasonable  expenses  incurred  in  the  exe<5ution  of 
his  trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  aecounts  are  lettled 
deems  just  and  reasonable. 

Bacpenses  incntrad  advances  made,  sec.  1771. 

ABTZCLE  TV, 
TRB  Sau>  ot  ^bopsbtt  jjsi>  Dispositxov  OV  VHS  PBOOaaDB. 

il777.  May  aeii  propertj  In  fiertain  oaaea. 
1778.  Sale  of  ref^  estate  to  be  made  upon  <HD^  of  oonrt. 
1779.  AppUcation  of  proceeds  of  sale?. 

1780.  luTestment  of  proceeds  of  sales. 

1781.  Order  for  sale,  now  obtained. 
1786.  Kc^lcefonextof  kin,  how  glrea. 

1786.  Copy  of  order  tQ  ^  serrod*  puhQslie^  V  cmtaeat  filed. 


I 

J 
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I  1784.  lowing  of  WpUomon.  ^  ^    _, 

1  178S.  Wbo  mur  be  examined  on  snch  bearing. 
~  1786.  Costs  tone  awarded,  to  whom. 

1787.  Order  of  sale,  to  specify  wliat. 

1788.  Bond  before  selling. 

1789.  All  proceedings  for  sales  of  property  by  guardians  to  conform 
to  chapter  seven  of  this  title. 

S  1790.  Umit  of  order  of  sale. 

S  1791.  Conditions  of  sales  of  real  estate  of  minor  heirs.   Bond  and 

mortgage  to  be  given  for  deferred  payments, 
S  1792.  Coort  may  order  the  Investment  of  money  of  the  ward. 

§  1777.  Wheirthe  income  of  an  estate  under  ffuardian- 
sbip  is  insufficient  to  maintain  the  ward  and  h»  family, 
or  to  maintain  and  educate  the  ward  when  a  minoi^,  his 
guardian  may  sell  his  real  or  personal  estate  for  that  pur- 
pose, upon  obtaining  an  order  therefor. 
Power  of  guardian— to  sell  property,  sec.  1768  and  notes. 

§  1778.  When  it  appears  to  the  satisfaction  of  the 
court,  upon  the  petition  of  the  guardian,  that  for  the 
benefit  of  his  ward  his  real  estate,  or  some  part  thereof, 
should  be  sold,  and  the  proceeds  thereof  put  out  at  in- 
terest, or  invested  in  some  productive  stock,  or  in  the  im- 
provement or  security  of  any  other  real  estate  of  the 
ward,  his  guardian  may  sell  the  same  for  such  purpose, 
upon  obtaining  an  order  therefor. 

Petition  of  the  gvardian— requisites  of,  20  CaL  3S2. 

Order  for  sale  of  property— sec.  1768ii. 

§  1779.  If  the  estate  is  sold  for  the  purposes  men- 
tioned in  this  article,  the  guardian  must  apply  the  pro- 
ceeds of  the  sale  to  such  purposes,  as  far  as  necessary, 
and  put  out  the  residue,  if  any,  on  interest,  or  invest  it 
in  the  best  manner  in  his  power,  until  the  capital  is 
wanted  for  the  maintenance  of  the  ward  and  his  family, 
or  the  education  of  his  children,  or  for  the  education  of 
the  ward  when  a  minor,  in  which  case  the  capital  may 
be  used  for  that  purpose,  as  far  as  may  be  necessary,  in 
like  manner  as  if  it  had  been  personal  estate  of  the  ward. 

g  1780.  If  the  estate  is  sold  for  the  purpose  of  putting 
out  or  investing  the  proceeds,  the  guardian  must  make 
the  investment  according  to  hia  best  judgment,  or  in  pur- 
suance of  any  order  that  may  be  made  by  the  court.  [In 
effect  April  Uth,  1880.] 

§  1781.  To  obtain  an  order  for  such  sale,  the  guardian 
must  present  to  the  court  in  which  he  v»8  appointed 
guardian  a  verified  petition  therefor,  setting  forth  the 
condition  of  the  estate  of  his  ward,  and  the  facts  and  cir- 
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cumstances  on  which  the  i>etitioii  is  founded,  tending  to 
show  the  necessity  or  expediency  of  a  sale.    [In  effect 
April  15th,  1880.] 
Requisites  of  petition— 20  Cal.  382. 

§  1782.  If  it  appear  to  the  court,  or  a  judf^e  t^hereof, 
from  the  petition,  that  it  is  necessary  or  would  be  bene- 
Hcial  to  the  ward  tha^t  the  real  estate,  or  some  part  of  it, 
should  be  sold,  or  that  the  real  and  personal  estate  should 
be  sold,  the  court  must  thereupon  make  an  order  direct- 
inja;  the  next  of  kin  of  the  ward,  and  all  persons  inter- 
ested in  the  estate,  to  appear  before  the  court,  at  a  time 
and  place  therein  specified,  not  less  than  four  nor  more 
than  eight  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  for  the 
sale  of  such  estate.  If  it  appear  that  it  is  necessary  or 
would  be  beneficial  to  the  ward  to  sell  the  personal  estate, 
or  some  part  of  it,  the  court  must  order  the  sale  to  be 
made.    [Bi  effect  April  15th,  1880.1 

§  1783.  A  copy  of  the  order  must  be  personally  served 
on  the  next  of  kin  of  the  ward,  and  on  all  persons  inter- 
ested in  the  estate,  at  least  fourteen  days  before  the  beai^ 
ing  of  the  petition,  or  must  be  published  at  least  once  a 
week  for  tnree  successive  weeks  in  a  newspaper  printed 
in  the  county,  or  if  there  be  none  printed  in  the  county, 
then  in  such  newspaper  as  may  be  specified  by  the  court 
in  the  order.  If  written  consent  to  making  the  order  of 
sale  is  subscribed  by  all  persons  interested  therein,  and 
the  next  of  kin,  notice  need  not  be  served  or  published. 
[In  effect  April  15th,  1880.] 

Notice— compare  sec.  1539  and  46  CaL  680. 

§  1784.  The  court,  at  the  time  and  place  appointed  in 
the  order,  or  such  other  time  to  which  toe  hearing  is  post- 
poned, upon  proof  of  the  service  or  publication  of  the 
order,  must  hear  and  examine  the  proofs  and  allegations 
of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other 
persons  interested  in  the  estate  who  oppose  the  applica- 
tion.   [In  effect  April  15th,  1880.] 

Oompare— sec.  1540. 

§  1785.  On  the  hearing,  the  guardian  may  be  exam- 
ined on  oath,  and  witnesses  may  be  produced  and  ex- 
amined by  either  party,  and  process  to  compel  their 
attendance  and  testimony  may  be  issued  by  the  court,  in 
the  same  manner  and  with  like  effect  as  in  other  cases 
provided  for  in  this  title.    [In  effect  April  15th,  1880.] 

Oompelling  attendance  and  testimony  of  witnesses— sec.  1985  et 
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§  1786.  If  any  person  appears  and  oljiects  to  the 
^rantinp;  of  any  order  prayed  for  under  the  provisions  of 
this  article,  and  it  appear  to  the  court  that  either  the  peti- 
tion or  the  objection  thereto  is  sustained,  the  court  may, 
in  granting  or  refusing  the  order,  award  costs  to  the  party 
prevailing,  and  enforce  the  payment  thereof. 

§  1787.  If,  after  a  full  examination,  it  appears  neces- 
sary, or  for  the  beneilt  of  the  ward,  that  his  real  estate,  or 
some  part  thereof,  should  be  sold,  the  court  may  grant  an 
order  therefor,  specifying  therein  the  causes  or  reasons 
why  the  sale  is  necessary  or  beneficial,  and  may,  if  tlio 
same  has  been  prayed  for  in  the  petition,  order  such  sale 
to  be  made  either  at  public  or  private  sale. 

§  1788.  Every  guardian  authorized  to  sell  real  estate 
must,  before  the  sale,  give  bond  to  the  ward,  with  suffi- 
cient surety,  to  be  approved  by  the  court,  or  a  ]udge  there* 
of,  with  condition  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale  as  provided  for  in 
this  chapter,  and  chapter  seven  of  this  title.  [In*  effect 
April  15th,  1880.]  * 

Bond  on  sale  of  realty-Hsec.  1389. 

§  1789.  All  the  proceedings  under  petition  of  guard- 
ians for  sales  of  property  of  their  wards,  giving  notice, 
and  the  hearins  oi  such  petitions,  granting  or  refusing  the 
order  of  sale»  directing  the  sale  to  be  made  at  public  or 
private  sale,  reselling  the  same  property,  return  of  sale, 
and  application  for  confirmation  thereof,  notice  and  hear- 
ing ot  such  application,  making  orders  rejecting  or  con- 
firming sales  and  reports  of  sales,  ordering  and  making 
conveyances  of  property  sold,  accounting  and  the  settle- 
ment of  accounts,  must  be  had  and  made  as  required  by 
the  provisions  of  this  title  concerning  estates  of  decedents, 
unless  otherwise  specially  provided  in  this  chapter. 

SettlemeRt  of  acconnts— of  guardian  of  infant  after  letters  re- 
voked, sec.  1629;  52  CaL  636. 

§  1790.  Ko  order  of  sale,  granted  in  pursuance  of  this 
article,  continues  in  force  more  than  one  year  after  grant- 
ing the  same,  without  a  sale  being  had. 

§  1791.  All  sales  of  real  estate  of  wards  must  be  for 
cash,  or  for  part  cash  and  part  deferred  payments,  the 
credit  in  no  case  to  exceed  tnree  years  from  date  of  sale, 
as  in  the  discretion  of  the  court  is  most  beneficial  to 
the  ward.  Guardians  making  sales  must  demand  and 
receive  from  the  purchasers,  in  case  of  deferred  pay- 
ments, notes,  and  a  mortgage  on  the  real  estate  sold, 
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with  saeh  additional  security  as  the  oouit  deezoa  neces- 
sary and  sufficient  to  secure  the  prompt  payment  of  the 
amounts  so  deferred,  and  the  interest  thereon.  •  [In  effect 
April  15th,  1880.] 

S  1792.  The  court,  on  the  application  of  a  guardian,  or 
any  person  interested  in  the  estate  of  anv  ward,  after 
such  notice  to  persons  interested  therein  as  the  court  shall 
direct,  may  authorize  and  require  the  euardian  to  invest 
the  proceeds  of  sales,  and  any  other  of  his  ward's  money 
in  his  hands,  in  real  estate,  or  in  any  other  manner  most 
to  the  interest  of  all  concerned  therein,  and  the  court  may 
make  such  other  orders  and  give  such  directions  as  are 
needful  for  the  management,  investment,  and  dispositioii 
of  the  estate  and  effects,  as  circumstances  require.  [In 
effect  April  15th,  1880.] 

ABTICLE  y. 

NOir-BBSIDfiirT  OtTABDIANS  AKD  WABI>8. 

S  1793.  0uardiiuis  of  non-r^ident  persons. 

g  1794.  Powers  and  duties  of  guardians  appointed  under  preoeding 

section. 
I  1795.  Such  ffuardlans  to  give  bonds. 
§1796.  To  wnatguardlansnip  shall  extend.  * 

§  1797.  Kemoval  of  non-resident  ward's  property. 
S  1798.  Proceedings  on  such  removal. 
I  1799.  Discliarge  of  person  in  possession. 

§  1793.  "When  a  person  liable  to  be  put  under  guard- 
ianship, according  to  the  provisions  of  this  chapter,  re- 
sides without  this  State  and  has  estate  therein,  any  friend 
of  such  person,  or  any  one  interested  in  his  estate,  in  ex- 
pectancy or  otherwise,  may  apply  to  the  Superior  Court 
of  any  county  in  which  there  is  any  estate  of  such  absent 
person,  for  the  appointment  of  a  guardian,  and  if,  after 
notice  given  to  all  interested,  in  such  manner  as  such 
court  orders  by  publication  or  otherwise,  and  a  full  hear- 
ing and  examination,  it  appears  proper,  a  guardian  for 
such  absent  person  may  oe  appointed.  [In  effect  April 
15th,  1880.] 

Notices,  insnfficient-^ippointment  not  ittackahle  by  third  persoos 
for,  19  Cal.  629. 

Foreign  guardian— sec.  1913. 

§  1794.  Every  guardian,  appointed  under  the  preced- 
ing section,  has  the  same  powers  and  performs  the  same 
duties,  with  respect  to  the  estate  ot  the  ward  found 
within  this  State,  and  with  respect  to  the  person  of  the 
Ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed 
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with  respect  to  any  other  guardian  appointed  under  this 
chapter. 

§  1795.  Every  guardian  must  give  hond  to  the  ward, 
in  the  manner  ana  with  the  like  conditions  as  hereinbe- 
fore provided  for  other  guardians,  except  that  the  provi- 
sions respecting  the  inventory,  the  disposal  of  the  estate 
and  effects,  and  the  account  to  be  rendered  by  the  guard- 
ian, must  be  confined  to  such  estate  and  effects  as  come 
to  his  hands  in  this  Sta^. 

Bond,  iavoatorf,  acoonnt,  etc.— sec.  17M. 

§  1796.  The  guardianship  which  is  first  lawfully 
granted  of  any  person  residing  without  this  State  ex- 
tends to  all  the  estate  of  the  ward  within  this  State,  and 
excludes  the  jurisdiction  of  the  court  of  every  other 
county.    [In  effect  April  15th,  1880.] 

§  1797.  When  the  guardian  and  ward  are  both  non- 
residents, and  the  ward  is  entitled  to  property  in  this 
State,  which  may  be  removed  to  another  State  or  foreign 
country  without  conflict  with  any  restriction  or  limitation 
thereupon,  or  impairing  the  right  of  the  ward  thereto, 
such  property  may  be  removed  to  the  State  or  foreign 
country  of  the  residence  of  the  ward,  upon  the  applica- 
tion of  the  euardian  to  the  Superior  Court  of  the  county 
in  which  the  estate  of  the  ward,  or  the  principal  part 
thereof,  is  situated.    [In  effect  April  15th,  1880.] 

§  1798.  The  application  must  be  made  upon  ten  days' 
notice  to  the  resident  executor,  administrator,  or  guard- 
ian, if  there  be  such,  and  upon  such  application  the  non- 
resident guardian  must  produce  and  file  a  certificate, 
under  the  hand  of  the  clerk  and  seal  of  the  court,  from 
which  his  appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled^  by  the  laws  of  uie  State  of  his 
appointment,  to  the  possession  of  the  estate  of  the  ward: 
or,  must  produce  and  file  a  certificate,  under  the  hand  and 
seal  of  the  clerk  of  the  court  having  jurisdiction  in  the 
country  of  his  residence,  of  the  estates  of  persons  under 
guardianship,  or  of  the  highest  court  of  such  country, 
attested  by  a  minister,  consul,  or  vice-consul  of  the 
United  States,  resident  in  such  country,  that,  by  the  laws 
of  such  country,  the  applicant  is  entitled  to  the  custody 
of  the  estate  of  his  wara,  without  the  appointment  of  any 
court.  Upon  such  application,  unless  good  cause  to  the 
contrary  is  shown,  the  court  must  make  an  order  grant- 
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ing  to  such  s^ardian  leave  to  take  and  remove  the  prop- 
erty of  his  ward  to  the  State  or  place  of  his  residence, 
which  is  authority  to  him  to  sue  for  and  receive  the  same 
in  his  own  name,  for  the  use  and  benefit  of  his  ward.  [In 
effect  April  15th,  1880.] 

P  1799.  Such  order  is  a  discharge  of  the  executor,  ad- 
ministrator, local  guardian,  or  other  person  in  whose  pos- 
session the  property  may  be  at  the  time  the  order  is  made, 
on  filing  with  the  court  the  receipt  therefor  of  the  foreign 
guardian  of  such  absent  ward.    [In  effect  April  15th,  1880.1 

AETICLE  VI. 
GEKXSAL  Aim  MISOBLLANSOTTS  PSOVISIOHS. 

S  1800.  Examination  of  persons  suspected  of  defiandlng  wards  or 
concealing  property. 

1801.  Removal andreslgnation  of  guardian,  and  surrender  of  estate. 

1802.  Guardianship,  how  terminated. 

1803.  New  bond,  when  required. 

1804.  Guardian's  bond  to  be  filed.   Action  on. 

1805.  Limitation  of  actions  on  guardian's  bond. 

1806.  Limitation  of  actions  for  the  recovery  of  property  sold. 

il807.  More  than  one  guardian  of  a  person  may  be  appointed. 
1808.  Power  of  probate  judge  in  chambers; 
1809.  Provisions  of  section  ten  hundred  and  fifty'seven  apply  to 
guardians. 

§  1800.  Upon  complaint  made  to  him  hj  any  guardian, 
ward,  creditor,  or  other  person  interested  in  the  estate  or 
having  a  prospective  interest  therein  as  heir  or  otherwise, 
against  any  one  suspected  of  having  concealed,  embez- 
zled, or  conveyed  away  any  of  the  money,  goods,  or  ef- 
fects, or  an  instrument  in  writing  belonging  to  the  ward 
or  to  his  estate,  the  Superior  Court,  or  a  judge  thereof, 
may  cite  such  suspected  person  to  apx)ear  before  such 
court,  and  may  examine  and  proceed  with  him  on  such 
charge  in  the  manner  provided  in  this  title  with  respect  to 

Eersons  suspected  of  and  charged  with  concealing  or  em- 
ezzling  the  effects  of  a  decedent*.    [In  effect  April  15th, 
1880.] 
Embezzlement— of  property  of  estate,  sec.  1456  et  teg. 

§  1801.  When  a  guardian,  appointed  either  by  the 
testator  or  a  court,  becomes  insane  or  otherwise  incapable 
of  discharging  his  trust  or  unsuitable  therefor,  or  has 
wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days 
to  render  an  account  or  make  a  return,  the  Superior  Court 
may,  upon  such  notice  to  the  guardian  as  the  court  may 
require,  remove  bim  and  compel  him  to  surrender  the  es- 
tate of  the  ward  to  the  person  found  to  be  lawfully  enti- 
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tied  thereto.  Every  ^ardian  may  resign  when  it  appears 
proper  to  allow  the  same;  ami  upon  the  resignation  or  re< 
moval  of  a  guardian,  as  herein  provided,  the  court  may 
api>oint  another  in  the  place  of  the  guardian  who  resigned 
or  was  removed.    [In  effect  April  15th,  1880.] 

Removal  of  guardian— «t  chambers,  38  Cal.  442 :  when  proper,  47  Cal. 
639. 

§  1802.  The  marriage  of  a  minor  ward  terminates  the 
guardianship  of  the  person  of  such  ward,  but  not  tho 
estate;  and  the  guardian  of  an  insane  or  other  person 
may  be  discliarged  by  the  court,  when  it  appears,  on  the 
application  of  the  ward  or  otherwise,  that  t!he  guardian- 
ship is  no  longer  necessary.    [In  effect  April  15th,  I860.] 

§  1803.  The  court  may  require  a  new  bond  to  be  given 
by  a  guardian  whenever  such  court  deems  it  necessary, 
and  may  discharge  the  existing  sureties  from  further  lia- 
bility, after  due  notice  given  as  such  court  may  direct, 
when  it  shall  appear  that  no  injury  can  result  therefrom 
to  those  interested  in  the  estate.  [In  effect  April  15th, 
1880.] 

§  1804.  Every  bond  given  by  a  guardian  must  be  filed 
and  preserved  in  the  office  of  tho  clerk  of  the  Superior 
Court  of  tho  county,  and  in  case  of  a  breach  of  a  condi- 
tion thereof,  may  bo  prosecuted  for  tho  use  and  benefit  of 
the  ward,  or  of  any  person  interested  in  the  estate.  [In 
effect  Apiril  15th,  1880.] 

Suit  on  bond— party  beueflcially  interested, sec.  367  and  notes;  32 
Cal.  111. 

§  1805.  Ko  action  can  be  maintained  against  tho  sure- 
ties on  any  bond  given  by  a  guardian,  unless  it  be  com- 
menced within  three  years  from  the  discharge  or  removal 
of  the  guardiau ;  but  if,  at  tlio  time  of  such  discharge,  the 
person  entitled  to  bring  such  action  is  under  any  legal 
disability  to  sue,  tho  action  may  bo  commenced  at  any 
time  within  three  years  after  such  disability  is  removed. 

Person  under  legal  dlBability— extension  for,  36  Gal.  651. 

§  1806.  No  action  for  the  recovery  of  any  estate  sold 
by  a  guardian  can  be  maintained  by  tho  ward>  or  by  any 
person  claiming  under  him,  unless  it  is  commenced  within 
three  years  next  after  the  termination  of  tho  guardian- 
ship, or,  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of 
action  accrues,  within  three  years  next  after  the  removal 
thereof. 

Code  Civ.  Proc.— 49. 
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§  1807.  The  court,  in  its  discretion,  wlienever  neces- 
sary, may  appoint  more  than  one  gnardian  of  any  x>erson 
subject  to  ^roardianship,  who  must  give  bond  and  be  goT- 
emed  and  liable  in  all  respects  as  a  sole  guardian. 

§  1808.  Any  order  appointing  a  guardian,  must  be 
entered  as  and  become  a  decree  of  the  court.  The  provi- 
sions of  this  title  relative  to  the  estates  of  decedents,  so 
far  as  they  relate  to  the  practice  in  the  Superior  Court, 
apply  to  proceedings  under  this  chapter.  [In  effect  April 
15th,  1880.] 

§  1809.  The  provisions  of  section  ten  hundred  and 
fifty-seven  are  hereby  declared  to  apply  to  suardians  ap- 
pointed by  the  court,  and  to  the  bonds  taken  or  to  be 
taken  from  such  guardians,  and  to  the  sureties  on  such 
bonds. 
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TITLE  XII. 

OF  BOIiB  TRADERS. 

S  1811.  Who  may  become  sole  traders. - 

I  1812.  Notice,  bow  given  and  wbat  to  contain. 

S  1813.  Petition,  wbat  to  contain  when  filed. 

i  18U.  May  have  five  hundred  dollars  of  commiiulty^r  husbaud's 

property. 

§  1815.  who  may  oppose  it,  and  bow. 

S  1816.  Trial  or  bearlDg. 

§  1817.  Decree,  wbat  it  must  be. 

$  1818.  Oath,  copy  of  order  to  be  recorded. 

$  1819.  Biebts  and  liabilities  of  solo  traders. 

$  1820.  Sole  trader  must  malntaiii  ber  cbildren. 

i  1821.  Husband  of  sole  trader  not  liable  for  debts. 

§  1811.  A  married  woman  may  Thecoma  a  sole  trader 
by  the  judgment  of  the  Superior  Court  of  the  county  in 
"wliich  she  has  resided  for  six  months  next  preceding  the 
application.     Lin  effect  Feb.  2Gth,  1881.] 

Sole  trader  law-^trlct  constraction,  22  Cal.  283. 

Oonnty  Oourt— see  Supekseded  Courts,  sec.76n. 

§  1812.  A  person  intending  to  make  application  to 
become  a  sole  trader  must  publish  notice  of  such  inten- 
tion in  a  newspaper  published  in  the  county,  or,  if  none, 
then  in  a  newspaper  published  in  an  adjoining  county, 
once  a  week  for  four  successive  weeks.  The  notice  must 
specify  the  day  upon  which  application  will  be  made,  the 
nature  and  place  of  the  business  proposed  to  be  conducted 
by  her,  ana  the  name  of  her  husband,  [in  effect  Feb. 
aith,  1881.] 

Four  snocessive  weeks— 23  Cal.  388 

Term— abolition  of  terms,  sec.  73n. 

§  1813.  Ten  days  prior  to  the  day  named  in  the  notice, 
the  applicant  must  file  a  verified  petition  setting  forth : 

1.  Tnat  the  application  is  made  in  good  faith,  to  enable 
the  applicant  to  support  herself,  or  herself  and  others  de- 
I)endent  upon  her.  giving  their  names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband, 
and  the  causes  tliereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good 
causes  for  a  divorce,  with  the  reason  why  a  divorce  is  not 
sought;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted, 
and  the  capital  to  be  invested  therein,  if  any,  and  the 
sources  from  which  it  is  derived. 
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§  1814.  The  applicant  may  invest  in  the  business  pro- 
posed to  be  conducted,  a  sum  derived  from  the  community 
property  or  of  the  separate  property  of  the  husband,  not 
exceeding  five  hundred  dollars. 

§  1815.  Any  creditor  of  the  husband  may  oppose  the 
application,  by  filing  in  the  court  (prior  to  the  day  named 
in  the  notice)  a  written  opposition  verified,  containing 
either: 

1.  A  specific  denial  of  the  truth  of  any  material  allega- 
tion of  the  petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  de- 
frauding the  opponent;  or 

3.  That  the  application  is  made  to  prevent,  or  will  pre- 
vent him  from  collecting  his  debt. 

SUBDivisioir  2.   De£randing  the  opponent— 35  GaL  22S:  aad  see  43 

Cal.  105. 

« 

fl816.  On  the  day  named  in  the  notice,  or  on  such 
er  day  to  which  the  hearing  may  be  postponed  by  the 
court,  the  applicant  must  mase  proof  of  publication  of^ 
the  notice  hereinbefore  required,  and  the  issues  of  fact 
joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  issaes 
are  joined,  the  court  must  hear  the  proofs  of  the  applicant 
and  find  the  facts  in  accordanqe  therewith. 

§  1817.  If  the  facts  found  sustain  the  petition,  the 
court  must  render  judgment  authorizing  the  applicant  to 
carry  on  in  her  own  name  and  on  her  own  account  the 
business  specified  in  the  notice  and  {petition. 

§  1818  The  sole  trader  must  make  and  file  with  the 
clerk  of  the  court  an  affidavit,  in  the  following  form: 

I,  A.  B.,  do,  in  the  presence  of  Almighty  Oc^,  solemnly 
swear  that  this  appficatiou  was  made  in  good  faith,  for 
the  purpose  of  enabling  me  to  support  myself,  (and  any 
dependent,  such  as  husband,  parent,  sister,  child,  or  the 
like,  naming  them,  if  any)  ana  not  with  any  view  to  de- 
fraud, delay,  or  hinder  any  creditor  or  creditors  of  my 
husband;  and  that  of  the  moneys  so  to  be  used  by  me  in 
business,  not  more  than  five  liundred  dollars  have  come 
either  directly  or  indirectly  fronx  my  husband.  So  help 
me  God. 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  business  is  to  be  carried  on,  in  a 
book  to  be  kept  for  such  purpose. 

Decree  and  oath'-of  sole  trader,  though  informal,  admissible,  48 
Cal.  197. 
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§  1819.  When  the  judgment  in  made  and  entered,  and 
a  copy  thereof,  with  the  affidavit  provided  for  in  section 
one  thousand  eight  hundred  and  eighteen,  duly  recorded, 
the  person  therein  named  is  entitled  to  carry  on  the  busi- 
ness specified,  in  her  own  name,  and  the  property,  rev- 
enues, money,  and  credits  so  by  her  invested,  and  tho 
f>rofits  thereof,  belong  exclusively  to  her,  and  are  not 
iable  for  any  debts  of  her  husband,  and  she,  thereafter, 
has  all  the  privileges  of,  and  is  liable  to  all  legal  pro- 
cesses provided  for  debtors  and  creditors,  and  may 
sue  and  be  sued  alone  without  being  joined  with  her 
husband;  provided,  however,  that  she  shall  not  be  at 
liberty  to  carry  on  said  business  in  any  other  county  than 
that  named  in  tho  notice  provided  for  in  section  one  thou- 
sand eight  hundred  and  twelve,  until  she  has  recorded  in 
such  other  county  a  copy  of  said  judgment  and  affidavit. 
[In  effect  March  16th,  1876.] 

Garry  on  the  business  speodfied— husband's  connection,  7  Cal.  455; 
29  CaL  564. 

Sne  and  be  sued  alone~«ec.  3,19;  6  CaL  497;  17  CaL  119;  22  Cal.  522; 
SlCal.  104;  39CaI.287. 

§  1820.  A  married  woman  who  is  adjudged  a  sole 
trader  is  resoonsible  and  liable  for  the  maintenance  of 
her  minor  chudren. 

§  1821.  The  husband  of  a  sole  trader  is  not  liable  for 
any  debts  contracted  by  her  in  the  coarse  of  her  sole 
trader's  business,  unless  contracted  upon  bis  written  con- 
sent. 

TTTLB  Xin 
OF  PROCEEDINOS  IK  mSOLVENCrST. 

i  1822.  Statutes  In  relation  to,  continued  in  force. 

§  1822.  Nothing  in  this  Code  affects  any  of  the  provi- 
sions of  *'an  act  for  the  relief  of  insolvent  debtors  and 
protection  of  creditors,"  approved  May  4th,  1852,  or  of 
the  acts  amendatory  thereof,  approved  respectively  March 
12th,  1858,  April  27th,  1860,  and  April  27th,  1863;  but  such 
acts  are  recognized  as  continuing  in  force  notwithstand- 
ing the  provisions  of  this  Code. 

Insolvent  Act  of  1880— Stats.  1880,  p.  8t6< 

Insolvency  decisions— 2  Cal.  107;  3  CaL  47;  5  Cal.  195;  6  CaL  287, 600; 
7  CaL  89, 428:  8  Cal.  44:  9  Cal.  45, 163:  10  Cal.  41. 260, 418, 483:  14  Cal.  47, 
173,450;  17  Cal.  518:  19  CaL  6.41:  22  Cal.  38;  29  CaL  415;  31  Gal.  167,201. 
328:  33  Cal.  406;  33  Cal.  530;  34  Cal.  24, 92, 391 ;  36  CaL  24 ;  37  Cal.  209:  39 
Cal.  137;  40  CaL  432 ;  41  Cal.  123, 566;  48  Cal.  201 ;  Bandy  v.  Ransomo,  Jan. 
mh,  1880, 4  Pac.  C.  L.  J.  537:  CaL  F.  Co.  v.  Ualsey,  March  15th,  1880, 5 
Pac.  G.  L.  J.  125;  Wilson  v.  His  Creditors,  July  6th,  1880. 6  Pac.  C.  L.  J. 
6g:  Boedfield  v.  Bead,  July  20th,  1880;  Creditors  v.  Huston,  July  2l8t, 
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OF  XtVIDHMCIL 
GENERAL  DEFINITIONS  AND  DIVISIONS. 


M  eitabUali  fBcu. 


§  1823,  Judicial  evidence  is  the  meaiia,  sanctioDed  by 
law,  of  BscertainiDg  in  a  judicial  proceeding  the  trutli 
respecting  a  question  of  fact. 

ETidancQ— lav  af,jH!c.  I936i  klnda  oI,eep^l?SJ:  ^egrertot.KC^  IfSS^ 
««^.--  reJevancy  af, flees,  1663,1870:  production  of,  aea  ■ed82&,  subd.  a, 

§  1824.  Proof  is  the  effect  of  evidence,  the  establish- 
meat  of  a  fact  by  evidence. 

DgflnlUon  of  term— 31  Csl.  301. 

Proof— <l«reo  reqnlred,  sec.  IKt:  orderof,  sees.  807,  SWf:  eitantot, 
■ecs.  IMT,1%:  Unilta  or,  sea.  lMg,linil:  burden  of ,  Bsa.  lSaM,IWlI 
matboa  ol  making,  31  Cal.  SOI. 

41625.  The  law  of  evidenqe,  which  is  the  subject  of 
part  of  the  Code,  is  a  coUectloD  of   general  rules 
ablial    •■     ■ 


established  bv  la.. . 

1.  For  declaring  what  is  to  be  taken  as  true  without 

2.  For  declaring  the  nieaumptiona  of  law,  both  those 
wliich  are  dispatable  and  those  which  are  coaclusive;  aud, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

0.  For  determining  la  certain  cases,  the  value  and  effect 
of  eyldenoe. 

B  L  Fnof  ium»o«uur-iTben,  He  Hen.  isn.nibd.  1, 
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Subdivision  2.  Fresamptions— sees.  1959, 1961-1963  and  notes. 

Subdivision  3.  Frodnction  of  evidence— sees.  1981-2064. 

Subdivision  4.   Exclusion  of  evidence— sees.  1867, 1868. 

Subdivision  5.  Value  and  effect  of  evidence— sec.  2061;  also  see 
sec.  1828  et  *eq. 

§  1826.  The  law  does  not  require  demonstration ;  that 
is,  such  a  degree  of  proof  as,  ezcluding-  jKKSibility  of 
error,  produces  absolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
decree  of  proof  which,  produces  conviction  in  an  unprej- 
udiced mind. 

Proof— sec.  1824  and  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
Subdivision  l.  Knowledge  of  the  court— sec.  1875  andnotev. 
Subdivision  2.  Witnesses— sees.  1878-1884. 
Subdivision  3.   Writinga— sees.  1887-1961. 
Subdivision  4.  Other  material  objects— sec.  1964. 

§  1828.  There  are  several  degrees  of  evidence: 

1.  Ftimary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and 
conclusive.    [In  effect  July  Ist,  1874. J 

§  1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  iu  question.  Thus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874.  j 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of*  an  instrument,  or  oral  evidence 
of  its  contents,  is  secondary  evidence  of  the  instrument 
and  contents.    [In  effect  July  Ist,  1874.]  ' 

Secondanr  evidence— that  comeyanee  aatboriied  by  borporation, 
•2  Cal.  192. 

Oontents  of  a  writings— eVidenoe  of,  sec.  I8S9. 

§  1831.  Direct  evidence  is  that  ^hicli  proves  the  fact 
in  dispute  directly,  without  an  Inference  or  presumption, 
and  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  iu  dispute  be  an  agree- 
ment, the  evidence  of  a  wlti^ess  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 
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§  1832.  Indirect  evidence  is  that  which  tends  to  estab^ 
lisn  the  fact  in  dispute  by  proving  another,  and  which, 
though  true,  does  not  of  itself  conclusively  establish  that 
fact,  but  which  affords  an  inference  or  presumption  of  its 
existence.  For  example :  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
from  which  the  fact  in  dispute  is  inferred. 

Indirect  OTldence— sees.  1967-1963. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for 
the  proof  of  a  particular  fact,  until  contradicted  and  over- 
come by  other  evidence.  For  example:  the  certificate  of 
a*  recording  officer  is  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    [In  effect  July  1st,  1874.] 

Prima  facie  eyidence— seal  of  con^oration  as,  53  Cal.  192. 

Diapatable  presumption— aoc.  1963. 

fi  1834.  Partial  evidence  is  that  which  goes  to  establish 
etached  fact,  m  a  series  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  of 
other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  tne  continued  possession  of  a  re- 
mote occupant  is  partial,  for  it  is  ot  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Oonnected  with  the  fact  in  diapnte— sec.  1868. 

tl835.  That  evidence  is  deemed  satisfactory  which 
inarily  produces  moral  certainty  or  conviction  In  an 
nnprejudiced  mind.    Such  evidence  alone  will  justify  a 
verdict.    Evidence  less  than  this  is  denominated  slight 
evidence. 
Satiafactory  evidenoe--to  Jostlfsr  yerdict,  sec.  2061,  subd.  5. 

§  1836.  Indispensable  evidence  is  that  without  which 
a  particular  fact  cannot  be  proved. 
Indispenaable  evidence— sees.  1967-1974. 

§  1837.  Conclusive  or  unanswerable  evidence  is  that 
which  the  law  does  not  permit  to  be  contradicted.  For 
example :  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it. 

Oonclnsire  eridence-aecs.  1906, 1963, 1978. 

§  1838.  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  is  additional  evidence 
of  a  differ^t  character,  to  the  same  point. 
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TITLE  T. 

OF   TH£    QENERAL   PRINCIPLES    OF    EVI- 

.  DENCB. 

f  1844.  One  witness  sufficient  to  prove  a  fact. 

S  1845.  Testimony  confined  to  personal  knowledge. 

»  1846.  Testimony  to  bo  in  presence  of  persons  affected. 

I  1847.  Witness  presumed  to  speak  tlie  trutti. 

I  1848.  One  person  not  affected  by  acts  of  another, 

1849.  Declarations  of  precedessor  in  title  evidence. 

18.M).  Declarations  which  are  a  part  of  the  transactioa. 

IS.")!.  Evidence  relating  to  tliird  person. 

1852.  Declaration  of  decedent  evidence  of  pedigree. 

1853.  Declaration  of  decedent  evidence  against  lils  successor  in  in* 

S  1854.  When  part  of  a  transaction  proved,  the  whole  is  admissible. 

5  1&55.  Contents  of  writing,  how  proved. 

I  185i).  An  {^reement  reduced  to  writing  deemed  the  whole. 

s  1857.  Construction  of  language  relates  to  place  where  used. 

I  1853.  Construction  of  statutes  and  instruments,  general  rule. 

§  185'J.  The  intention  of  the  Legislature  or  parties. 

I  1860.  The  circumstances  to  be  considered. 

S  1861.  Terms  to  be  construed  in  their  general  acceptation. 

S  1862.  Written  words  control  those  printed  in  a  blank  form. 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed  as  understood  by  parties. 

1866.  Construction  in  favor  of  natural4:ight  preferred. 
!i  1867.  Material  allegations  only  to  be  proved. 

§  1868.  Evidence  confined  to  material  allegations. 

I  1869.  Affirmative  only  to  be  proved. 

I  1870.  Facts  which  may  be  proved  on  triaL 

fl844.  The  direct  evidence  of  one  witness  who  is  en- 
ed  to  fall  credit  is  sufiicient  for  proof  of  any  fact„  ex- 
cept perjury  and  treason. 

One  witness— witness,  definition,  sec.  1878:  witness,  competency, 
sec.  1»79  et  aeq. :  two  witnesses  for  lost  or  destroyed  wUl,  sec.  1339:  per- 
jury and  treason,  more  than  one  witness,  sec.  1968. 

§  1845.  A  witness  can  testify  of  those  iacts  onlv 
which  he  knows  of  his  own  knowledge;  that  is,  which 
are  derived  from  his  own  perceptions,  except  in  those  few 
express  cases  in  which  his  opinions  or  inferences,  or  tiie 
declarations  of  others,  are  aamissible. 

Opinions,  inferences,  declarationS'-see  sec.  1870  and  notes:  testi- 
mony as  to,  22  Cal.  565;  43  Col.  485. 

§  1846.  A  witness  can  be  heard  only  upon  oath  or  af- 
firmation, and  upon  a  trial  he  can  be  neard  only  in  the 
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presence  and  subject  to  the  examination  of  all  the  parties, 
if  they  choose  to  attend  and  examine. 

Witness— defined,  sec.  1878. 

Witnesses— competency  of,  sec.  1879  et  seq. 

Oath  or  affirmation— administration  of,  sees.  209S-2097. 

Examination  of  witnesses— sees.  2042-2054. 

§  1847.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  repelled  by  the  man- 
ner in  which  he  testiiies,  by  the  character  of  his  testi- 
mony, or  b:^  evidence  affecting  his  character  for  trutb, 
honesty,  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  tne  jury  are  the  exclusive  judges  of  his 
credibility. 

Witness—sec.  1878  et  aeq. 

Fresamed  to  speak  the  troth— sec.  1963,  subd.  1 :  evidence  of  good 
character,  sec.  2053. 

Presumption  repelled— manner  of  testifying,  sec.  2061,  subd.  2 :  char- 
acter of  testimony,  sec.  2061,  subd.  3 :  impeaching  credit,  sees.  2049, 2051, 
2052:  motives,  hostility,  52  CaL  380:  contradictory  evidence,  sec.  2049, 
2051. 

Jury  ezclnsive  judges  of  credibility— sec.  2061. 

« 

§  1848.  The  rights  of  a  party  cannot  be  prejudiced  by 
the  declaration,  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  cannot  affect  another.  [In  effect 
.July  1st,  1»74.J 

Particular  relation— requisite,  2  CaL  145:  wife,  where  marriage  in 
Issue,  9  Cal.  5i)3:  husband,  crime  of,  not  imputed  to  wife,  49  Cal.  637: 
partner,  agent,  etc.  sec.  1870.  subd.  5 :  parties  to  fraud,  20  Cal.  598:  ofQ- 
cers  and  master  of  vessel,  33  Cal.  61 :  attorney,  47  Cal.  249. 

Declaration^  eto.,  of  another— when  admissible,  sees.  1849-1853. 

§  1849.  Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Oonstmction  of  section— 50  CaL  478. 

Declarations  of  predecessor— admissible,  12  Cal.  163;  30  Cal.  430;  83 
Cal.  466;  38  CaL  51 ;  42  Cal.  208 :  relating  to  the  real  proper^,  50  Cal.  478 : 
whUe  holding  the  title,  2  Cal.  148:  12  Cal.  496:  25  CaL  202;  38  Cal.  278: 
ag^st  the  former,  23  Cal.  847;  49  Cal.  294;  52  Cal.  848:  estoppel  by,  5 
Gal.  84:  analogous  doctrine  as  to  personalty,  40  CaL  474;  and  see 
**  fraud,"  under  Bbs  OtSBTjB,  sec.  1850f». 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,  or 
omission  is  evidence,  as  part  of  the  transaction. 


§1891-9 


Bm  kmM,  paH  ot-deA 
deeluatloiu.  i)  Cd. «;  U  O 

•eclMS;SlCsLS»(«I^OaLS  i 

aL¥a.  SpteM  ingaaia,! 
In  fnrtbennca  ot,  II  Cil.  I 
■DM.  a  i  te  CaL  07 1  OtIiu  d 
Mei  In  eorpontlon  uons. 
pcachlu  Hie  f or,  I  CM.  Ml  t 
iti^HCal,  209;  Insurance  t 

§  1851.  And  'nb«re  tbe  qneetiou  Id  diBpute  between 
tlie  parties  Is  the  obligation  or  daty  ot  a  tliird  person, 
whatever  would  bo  tho  evidence  for  or  against  sucli  per- 
BOD  is  prima/acie  erldenoe  between  the  partiae.  [In  efiect 
July  iBt,  1874.] 

g  1S93.  The  declaration,  tiot,  ot  cnalssioa  of  a  member 
of  a  family,  who  is  a  decedent,  or  out  of  the  juiisdiction,  is 
also  admusibla  as  evidence  of  common  reputation,  in 
cases  where,  on  questions  of  pedigree,  sach  reputation  is 
admissible. 

Dsdantion  ot  dscedant— «ec.  ISIO.  sibiL  1. 

Oommon  Tspatitian— on  qaeitloiis  ot  peillgne,  etc.,  lec.  KK, 

§  1S53.  The  declaration,  act,  or  omission' of  a  dece- 
dent, having  sulBcient  knowledge  of  the  subject,  against 

his  pecuniary  interuat,  is  also  admissible  ~-  — '■' •- 

''■-'  — --^t  against  liis  8v- ~  ~' 

^t  dsclaratlo 
WB;  iiCal.U7;  tliClii.il 

%  1654.  When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  tbe 
other;  when  a  letter  is  read,  tbe  answer  may  be  elven; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  wiiioh  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 
Pan,  BdmltdDg  moro— section  applicable,         _  .   .-   _ 


iiaUon.etc..Bec9,iM7,itMli]  reUteadooaineiiKHevl 
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1.  Where  the  original  has  been  lost  or  destroyed ;  -  in 
'Which  case  proof  ot  the  loss  or  destruction  must  first  he 
made; 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  Code  or  other 
statute; 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  original  or  of  the  record  must  be  produced; 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents.  [In  effect  July  1st, 
1874.] 

Nature  of  provision— 9  CaL  430;  10  CaL  128. 

Oontents  of  writing— showing  permissible,  sees.  1937,  1960;  5  CaL 
467;  9  CaL  593;  13  Cal.  84;  43  Cal.  162;  49  Cal.  264;  50  Ca].  358. 

Subdivision  1.  Original  lost  or  destroyed— proof  requisite,  5  Cal. 
889;  9  Cal.  430;  15  Cal.  183;  19  Cal.  640:  dUlgent  search  unsuccessful,  5 
Cal. 502,517;  6 CaL 460;  12CaL104;  15CaL63,372;  18CaI.165:  19Cal.688: 
22Cai.  659;  29  Cal.  665:  80  CaL  360:  33  Cal.  320:  49  Cal.  653,  671;  beyond 
control,  8  Cai.  49;  13  Cal.  638:  19  Cal.  94;  27  Cal.  54:  secondary  evidence 
admitted,  8  Cal.  49;  12  Cal.  II;  17  Cal.  569:  22  CaJ,  50;  26  CaL  270;  51  Cal. 
196:  recorder's  book  as  evidence,  17  Cal.  43. 

SuBDivisioir  2.  Original  in  possession  of  opponent— notice  to 
produce,  sees.  1938, 1939:  12  Cal.  403:  15  Cal.  63 :  secondary  evidence  ad- 
mitted, 9  Cal.  593j  12  Cal.  403;  38  Cai.  584:  denial  of  existence  need  not 
be  proved,  sec. ' 


Subdivision  3.  Public  records— 7  Cal.  110,  288;  12  Cal.  20;  18  Cal. 
479:  public  writings  generally,  sees!  1892-1926. 

Subdivision  4.  Original  on  record— certified  copy  admissible 
when,  3  CaL 427:  6  CaL  488,  579;  12  Cal.  806;  13  CaL  638;  25  Cal.  122;  27 
Cal.  50, 238;  88  Ck.  216, 442. 

fl856.  When  the  terms  of  an  agreement  have  been 
need  to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  termsj  and  therefore  there  can  be  be- 
tween the  parties  and  their  representatives,  or  successors 
in  interest^  no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  except  in  the  fol- 
lowing cases: 

1.  where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  {act  in  dis- 
CoDX  Civ.  Pboo.- 
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paM.  But  ttiis  section  doea  not  exclude  other  evidence  oi 
tlie  drcamstauceB  under  which  the  agreement  was  made, 
or  to  which  it  relates,  as  defined  in  section  elchteea  Imnd- 
red  and  sixty,  oi  to  explain  an  extrinsic  amBiKOitr,  or  to 
(!Stal)llsh  Illegality  or  fraud.  The  term  aareemeDt  in- 
cludes deeds  and  wills,  as  well  as  contiaols  netween  par- 


§  1BS7.  The  lanfuage  of  a  writing  la  to  be  Interpreted 

according  to  the  meaning  it  bears  in  the  place  of  its  exe- 
cution, iinlesB  the  parties  have  reference  to  a  different 
place. 

InlecpralatiDii  ot  conmot— l£f  lixi.  CIVlL  Code,  kc.  IWt. 

§  1858.  In  the  constructloa  of  a  statute  or  instruiiient, 
tlie  ofBce  of  the  judge  is  simply  to  ascertain  and  declare 
what  is  in  terms  or  iu  substance  contained  therein,  not  to 
insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted;  and  where  there  are  several  provisions  or  par- 
ticulars, such  a  construction  Is,  if  possible,  to  be  adopted 
as  will  give  effect  to  all. 

Conatmctioa— m^ncrotly,  nee.  1839  sod  notea:  decluing  what  Is  wrtt- 
ton,  14  Cal.  K9 :  Rlvlnfi  rSfct  (o  si).  Civil  CaAe,  aecs.  i«ll.  9Mli  I  CD. 
lu:;.2MI;3Ca].t:^  aCal.tfiOi  GCitl.tl:  23CbLILi  ZlCBLIlSj  3»C*LIOi 
31C>1.2M,4l9i  9iCaL19»{  UCal.  l«a:  KCai-iXi. 

9  1859.  In  a  coDstruction  of  a  statute,  tbe  intention 

of  the  Legislatore,  and  in  the  construction  of  the  instm- 

luent,  the  intention  of  the  patties,  is  to  be  pursued  if 

.  possible ;  and  when  a  general  and  paiticnlat  ptOTisiMi  are 


sistent  with  ii. 


I ;  Hnm  ■■■  Egsleaune. 
TioceB.    Mortaaaa,  tec. 


§  I860.  For  tbe  proper  construction  of  a 

ttie  circunatances  under  which  it  was  made.  Including  the 
sit.aation  of  the  eubiect  of  tlie  iaetruineot,  and  of  the  par^ 
lies  to  it,  may  also  be  shown,  so  that  tlie  judge  be  placed 
m  the  position  of  those  whose  language  he  ia  to  interpret 
OoDItrnctlon  of  lutmments— sec  lB»n. 

10  Cal.  U5,  088;  12  Cal.  U8;  13  Cal.  116;  13  Cal.  IIT;  M  Cal.  IWj  M  •'^j^ 

smd;  u'^ui,m;  •jitu.m;  KCai.i^.  ' 

§  1661,  The  t«Tin9  of  a  writing  are  presumed  to  have 
been  used  in  their  primacy  and  general  acceptation,  but 
uvideuce  Is  nevertheless  admissibla  that  they  have  a  local, 
technical,  or  oilierwiso  peculiar  Hignlflcation,  and  were  bo 
used  and  uudeiatood  in  the  particular  instance,  in  which 
case  the  agreement  must  bo  construed  accordingly. 

Fecnllar  slgultlcalloii  of  isrou-mai'  be  ehovn,  11  C^  23)  si  Cai. 
G21;  47CaL  IM^  comiiue  ClTll  Code,  aeu.  1H«,  1M9, 

~  §  1862.  When  an  instrument  consists  partly  of  written 
words  and  partly  of  a  printed  form,  and  the  two  are  in- 
consistent, the  former  controls  tlie  latter. 

§  1863.  Wben  the  characters  in  whlcli  an  instrnment 

Is  written  are  difficult  to  betleciphered,  or  thelangot^oF 
the  instrument  is  not  understood  br  the  court,  the  evi- 
dence of  persons  skilled  In  deciphering  the  characters,  or 


§  1864^  Wlien  the  terras  of  an  agreement  have  been 
intended  in  a  different  sense  by  the  different  parties  to  it, 
that  sense  Is  to  prevail  against  either  party  in  which  be 


581  GENERAL  PRINCIPLES.  §§  X865-9 

toat  is  to  be  taken  whioh  is  most  favorable  to  the  party  in 
whose  favor  the  provision  was  made. 
Compare— Civil  Code,  sees.  1640, 1654. 

§  1865.  A  written  notice,  as  well  as  every  other  writ- 
ing, is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  notice  to  the  drawera^or  in* 
dorsers  of  a  bill  of  exchange,  or  promissory  note,  that  it 
has  been  protested  foi>want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  duly  pro- 
seirted  for  acceptance  or  payment,  and  the  same  refused, 
and  that  the  holder  looks  lor  payment  to  the  person  to 
whom  the  notice  is  given. 

Ordinary  acceptation^see  sec.  1861 :  compare  Civil  Code,  sec.  1644 : 
notice  of  dishonor.  Civil  Code,  sec.  3143;  4  Cal.213;  8  Cal.626;  14  Cal. 
160;  24CaL379. 

§  1866.  When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural 
right  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  None  but  a  material  allegation  need  be  proved. 

ICaterial  allegation  — defined,  sec.  463:  in  complaint,  see  Oode, 
Pleading,  sec.  ^xn;  48  Cal.  439 :  not  controverted,  sec.  462. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  the  material  allegations,  and  be  relevant  to  the  question 
in  dispute.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  question  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  .the 
credibility  of  a  witness. 

Oorrespondence  between  evidence  and  allegations— 28  Cal.  67 : 
variance,  sees.  469-471 :  tender  cannot  be  proven  imless  pleaded,  53 
Cal.&97. 


notes :  objection  or  exception  to  evidence,  sec.  646n. 

Oollateral  fact— connecting,  sec.  1870  and  notes;  51  Cal.  75;  Bancroft 
o.  Hcringhi,  Feb.  4tli,  1880,4  Pac.  C.  L.  J.  536:  entirely  irrelevant.  41 
Cal.  374;  52  Cal.  225, 605;  63  Cal.  735:  credibility  of  witness,  sees.  1847 
and  187U,  subd.  16. 

§  1869.  Each  party  must  prove  his  own  affirmative  al- 
legations. Evidence  need  not  be  given  in  support  of  a  neg- 
ative, allegation,  except  when  such  negative  allegation  is 
an  e.'tsential  part  of  the  statement  of  the  right  or  title  on 
which  the  cause  of  action  or  defense  is  founded,  nor  even 
in  such  case  when  the  allegation  is  a  denial  of  theexistence  • 


§1870 

of  «  doonment,  ttao  cnato^  of  wUoh  belongs  to  the  op- 
posite pBTtf . 

««)UCal.M6:4IC«l.in,l)t!41CkLtUi«CiLJ*,219:aainaatl>BmM- 
tetlnaiuweT  unproreii,  dlar«v<le<I<  U  CiLW:  budcnof  proof,  kc 
l9St :  H<».  (Bi »  CkUlNi  U^^  199;  Sooglicrty  c.  HairUoD,  >6krcli 
ilth,IM.SPM.C.I..J.B1:iDbmlnloa«npleMUiw>,HCaLM:  nnicn- 
■ — —  —  —  i™v™,IlC»l.aiB^rc»L2lJ;MCil.;iI;ljrl£i». 


SttFriOmiTOT  OF  BTIDBXOE  IIT  VABIOHS  OASES. 


§  I87<X  In  conformity  with  the  piecedinK  provWona, 
evidence  may  be  given  apon  a  trial  of  the  folloTinK 
facta; 

1.  The  pieciae  fact  in  dispute; 

2.  Tbe  act,  declaiatlon,  oi  omlasioa  of  a  pasty,  •■  evi- 
deace  against  auch  party; 

3.  An  act  or  dBCluratlna  of  anotbet,  In  tbe  presence 
and  within  the  observation  of  a  party,  and  his  conduct  in 
relation  tliereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  relationsliip,  birth,  mar- 
riage, or  death  of  any  person  related  by  blood  or  mar- 
ri^e  to  sncli  deceased  person;  tha  act  or  declaration  of  a 
deceased  person  done  or  made  against  his  interest  in  re- 
speut  to  his  real  property;  and  also  in  criminal  actions, 
the  act  or  declaration  olT  a  dying  person,  made  nttdet  ■ 
sense  of  Impending  death,  retpeclitig  the  cauae  of  bis 
death i 

a.  After  proof  of  a  partnership  or  atcency,  tbe  act  or  de» 
laratlon  oTa  partner  or  attent  of  the  party,  within  the 
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scope  of  the  partnership  or  agencv,  and  durinff  its  exist* 
ence.  The  same  mle  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
a  conspirator  against  his  coconspirator,  and  relating  to 
the  conspiracy ; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
between  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  be  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therem; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing* 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  toe  signer;  and  the  opinion  of  an  intimate  ao- 
qoaintance  respecl^ing  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  contro- 
versy, respecting  facts  of  a  public  or  general  interest  more 
than  thirty  years  old,  and  in  cases  oipedigree  and  bound- 
ary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts ;  engravings  on  rmgs, 
famllyportraits,  and  the  like,  as  evidence  of  ^digree; 

14.  The  contents  of  a  writing,  when  oral  eviaence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Beltvaat  •vidMio*  requlnd-HMc.  1888  and  notM. 

BELEVANT  EVlDEirOE. 

Sabd.  l.JPraolM  faot—In  dispute,  kinds  of  evidence,  see.  1827  and 
notes.  SttM.  a,  Admiesions-account  bf,  13  Cal.  427;  18  CsL  834;  34 
^  ^A  ^J^  i^*  sconiescenee.  by,  see  note  to  snbd.  8.  infm  IS  Cal. 
«7; JSCiO.^;  NCal.4»:  aclaiowkagmeat,b7,3SCal.Mft:asiemra^ 
t]r,85  Cat  884:  compromise,  not  by  o^  to,  sec.  2878:  eonnsel,  bjr,  6 


SZi  0  CrI.  Ml  11  Cal.  llSi  41  CafTi^;  Ml  Ctl.  tSi;  EataM  oC  Toomci, 
J^U  ICb.  lis).  aFac.  C.  L.  J.  «a>;  lunawTlcliiE,  u  10.  «I  CaLSit.Ma,  HSi 

irtiSB  and  howtar  recclnMeri)  Cat  HlilTfal.  4IS; «)  CaL«Wi  M  Cal. 
12;  EatMs  ol  Toomei,  ijirll1th.lMh t Fae.  (XL.  J. »:  on  qoMkiu  at 
atmcr.ieaiOIld. luaua notSiteftw.  Sabd.lD.Banin'— outucnofwlt- 
neiaou.a.Oal.n;  Eatatsor«onMa,AprirnbTinPsP«i.O.L.J.in. 
BnbO.  II,  Oommon  npatittoii-^HilHlo  or  general  mterest,!  CaL  U: 
not  to  prove  partii«Rlilp,lCaLiei  I  CaLW>:  pedLme,dMlantlaiiof 
deceaeniretcsec.  UK:  bouaOary,!  Cal.  49;  iTCal.  DM.  Bulxl.  U, 
1Jaaga~cliacacler  of  coatraet,  eiplatslDB,  IT  CaL  USi  M  Cal,  iX:  ot 
trade.tCal.HHi  48 Cal. 634:  mlnlnR cuatoma. ecc.. eei^ ;4» and ootCi M 
CaL  US.  SubO.  II.  Oommon  rspalatian— Mdigree.  etc.see  uota  to 
anM.  II,  (iijini.  Bubd.  H,  Oontenta  of  writing— where  oral  evldencB 
ailml3Sltils,aeeBei:9.ISU,ISM)aattiiales.  SubiT la.Indirect  eridence 
— EBneraUy,  aeca.  133I-]W3:  InCereoce.aeca.  |^N,I9«0:  preeumptlons. 
sees,  im^iTlWl,  ID62. 196)1  liuiHaceaoflntereiitlal  evidence,  4  Cai.2Ui 
»Cal.t7i4eCal.«e;F)shbeckB.PlMimiiIn9.  Co.  March  i«!i,  1B69.,1 

EVIDEIfOE  ADMISSIBLB  IIT  FABTICUI.AR  OASES. 
AccoDBt— IJCal.42;!  MCal,  ine.   Amsndad  oomplalnt-il  Cal. 3^. 
'*"-'  II,  IBS;  IS  Cal.  m.    Oontract— cODdiUons.  perfona- 
V.  miif  ord  nra  Iiu.  Co..  Uarcb  29Ui.  IBM,  E  Pac.  C. 
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1 


TITLE  n. 

Of  the  Kinds  and  Degrees  of  Evidence. 

Chap.    I.  Knowledge  of  the  court,  §  1875. 

n.  Witnesses,  §§  1878-1884. 

ni.  Writings,  Jf  1887-1951. 

IV.  Material  OD;)ects  presented  to  the  senses,  other 
than  writings,  §  1954. 

V.  Indirect  evidence,  §§  1957-1963. 

VI.  Indispensable  evidence,  §§  1967-1974. 

Vn.  Conclusive  and  unanswerable  evidence,  §  1978. 
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087.  XNOWLBDOB  OF  THE  OOUBT.  %  1878 


OKATTEB  I. 
XNOWLEDGB  OF  THB  COURT. 

S  1876.  GertAln  facts  of  general  notoriety  assumed  to  l>e  true.   Sped, 
flcatlon  of  sucn  facts. 

§  1875.  Courts  take  jadicial  notice  of  the  following 
facts : 
•1.  The  true   signification  of  all  English  words  and 
phrases,  and  of  all  legal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative.  ez« 
ecutive,  and  judicial  departments  of  this  State  and  ot  the 
United  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the 
United  States; 

6.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in 
the  legislative,  executive,  and  judicial  departments  of  this 
State  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  power  of 
the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

'  In  all  these  cases  the  court  may  resort  for  its  aid  to  ax>- 
propriate  books  or  documents  of  reference. 

JtmiOIAL  NOTZOB. 

• 

Subd.  1,  Meaning  of  English  words  and  phrases,  etc.— 41  CaL  477; 
49  Cal.  666;  51  Cal.  429.  Subd.  2,  Established  by  law- whatever  Is, 
Statutes,  80  Cal.  253:  District  Courts,  before  amdts.  1880, 17  Cal.  S71;  37 
Cal.  241 ;  42  CaL  400;  48  CaL  178.  Subd.  3,  Official  acts  of  governmental 
departments— Congressional,  27  Cal.  167:  of  State  Legislature,  43  CaL 
560;  Si  Cal.  171:  judicial  department,  before  Code,  31  Cal.  229:  pri- 
vate acts,  before  Code,  32  Cal.  447 :  removal  of  county  seat,  47  CaL  488. 
Subd.  4,  Seals— patent,  14  Cal.  46*7.  Subd.  5,  Ohief  governmental  offi- 
cers—incumbent,  signatures,  seals :  before  Code,  15  CaL  53;  82  Cal.  106. 
Subd.  8,  Laws  of  nature,  etc.— geographical  divisions,  1  CaL  9:6  Cal. 
140;  39  Cal.  40:  streets  of  city,  wliiting  r.  Quackenbush,  March  13th, 
— },  6  Fac  C.  L.  J.  153.  Books  and  doonmenis-as  aid  see  sec  1936. 
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CHAFTEB  n. 


S  1878.  Witnesses  defined. 

S  1879.  All  persons  cftpiA)le  of  perceptions  and  oommnnicatioii  may  be 

witnesses. 
S  1880.  Persons  who  cannot  testify. 
S  1881.  Persons  In  certain  relations  to  parties  proUblted. 
S  1882.  Wben  privileged  persons  must  testify. 
$  188S.  Judge  or  a  juror  may  be  witness. 
S  1884.  When  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  person  whose  declaration  under 
oath  is  rdceived  as  evidenoe  for  any  purpose,  whetitier  such 
declaration  be  made  on  oral  examination  or  by  deposition 
or  affidavit. 

Oompar»-sec.  3002. 

Oral  ezandnation,— sec.  1846 :  general  rules  of,  sec.  2012  tf  teg. 

Depoaitiott-secs.  2019-2018. 

AffldaTlt— eecs.  2009-2015. 

§  1879.  Allpersons,  without  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  having  organs 
of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore, 
neither  parties  nor  other  persons  who  have  an  interest  in 
the  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  erime;  nor  persons  on 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  dirawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

Oompetency  of  witnesaea— no  exclusion  for  religious  belief,  17  CaL 
612 :  nor  for  nationality  or  color,  45  GaL  57 :  attorney  as  witness,  49  CaL 
882. 

Feraons  inoompeteat— to  be  witnesses,  sec.  1880. 

§  1880.  The  following  persons  cannot  be  wijii^esses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  resi>ecting 
which  they  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  <^  pro- 
ceeding, or  persons  in  whose  oehalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator, 
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upon  a  claim  or  demand  against  the  estate  of  a  deceased 

Serson,  as  to  any  matter  of  fact  occurring  before  the 
eath  of  such  deceased  person.    [In  effect  April  16thr 
1880.] 
SUBDrvisioir  2.   Ohildren— 10  Cal.  66. 

SUBDivisioir  3.  Parties  to  action  against  ezeontor,  etc.— daiiAf 
for  famllT  allowance.  Inapplicable  to.  52  Cal.  668:  applies  to  nominal 

Earties,  50  Cal.  420:  party  may  testify  in  behalf  of  estate,  51  Cal.  618;  52 
!al.  336 :  depositions,  when  not  admusible,  51  Cal.  101 :  aenlgnors  of  par- 
ties, included  by  amdt.  1880;  as  to  any  matter,  etc.,  before  death,  etc., 
added  by  amdt.  1880.  - 

§  J881.  There  are  particular  relations  in  which  it  is  the 
policy  of  the  law  to  encourage  confidence  and  to  preserve 
it  inviolate;  therefore,  a  person  cannot  be  examined  as  a 
witness  in  the  following  cases: 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent ;  nor  a  wife  for  or  against  her 
hnsband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  this  exception  does- 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a^ 
crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  clientr 
be  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the  church  to  which 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

5.  A  public  officer  cannot  be  examined  as  to  commimi- 
cations  made  to  him  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

Subdivision  1.  Husband— when  may  be  witness  against  wife,  53 
CaL425. 

SUBBivisioir  2.  Attorney— privileged  communications,  5  CaL  450; 
40  Cal.  284:  not  privileged,  23  Cal.  331;  29  CaL  48;  36  CaL  489:  strict  con- 
struction, 36  Cal.  489. 

Subdivision  3.  Oonfeaaion  to  priest— privileged  provision  inap- 
plicable. Estate  of  Toomes,  April  7th,  1880, 6  Pac.  C.  L.  J.  286. 

CoDB  Civ.  Pboc. 
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fi  1882  of  the  Code  of  Civil  Procedure  of  the  State  of 
California  is  hereby  repealed.  [In  effect  February  28th, 
1876.] 

§  1883.  The  judge  himself  or  any  juror  may  be  called 
as  a  witness  by  either  party;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  ]udge  to  order  the  trial  to  be 

J>osti>oned  or  suspended,  and  to  tskke  place  before  another 
udge  or  jury. 
Jnstioe— 2  GaL  980. 
Jnror— 48  CaL  90. 

§  1884.  When  a  witness  doeernot  understand  and  speak 
the  English  language,  an  interpreter  must  be  sworn  to  in- 
terpret for  him.  Any  person,  a  resident  of  the  proper 
county^  may  be  summoned  bv  any  court  or  judge  to  ap- 
pear before  such  court  or  judge  to  act  as  interpreter  vol 
any  action  or  proceeding.  The  summons  must  be  served 
and  returned  m  like  manner  as  a  subpoena.  Any  person 
so  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt.     ■ 

Interpreter— flhort-hand  notes  of  testimony,  taken  throaghf  People  «* 
Lee  Fat,  April  Sth,  1880, 5  Fac.  0.  L.  J.  282. 

Sabpona—sec.  1985  et  seq. 

Oontempt^-secs.  1209, 1219. 


CHAPTER  in. 

WRirmas. 

r.     WBtTISOH  nr  QBIBRiL, 


fVBITIBOS  IH    OBBXItAL. 


S  1887.  WfitingB  are  of  twoklnda: 
f.  Public;  and, 
2.  Private. 

?1888.  Pttljlio  wTitingB  are : 
Tlie  mitten  acta  oi  records  of  the  acta  of  tbe  sorer- 
eigu  aatboriCy,  of  official  bodies  and  tribunala,  and  of  pub; 
lie  officera,  legislative,  judicial,  aod  execDtive,  wbatber 
of  tbis  State,  of  tbe  nnited  States,  of  a  eister  State,  oi  of 
a  foreign  country ; 
2.  Public  Tecoids,  kept  in  this  State,  of  private  mitliiKa. 
BtJBiiinsiON  2.    Oeitifled  oopy  ftom  reeonU— M  primary  evt 

g  1889.  All  other  writingB  are  prlTate. 


1892-8  wBrraras. 

1907.  Oral  eTldenoe  of  a  foreign  record. 

1906.  Effect  of  a  Jadgment  upon  rights  in  Tarlons  cases. 

1909.  Effect  of  other  Judicial  orders,  when  conclasiye. 

1910.  Where  parties  are  to  be  deemed  the  same. 

1911.  What  deemed  adjudged  in  a  Judgment. 

1912.  Where  sureties  bound,  principalis  also. 
I  1913.  Record  of  another  Stafe,  its  effect. 

I  1914.  Record  of  a  court  of  admiralty. 

S  1915.  Effect  of  a  f oreign Judgment. 

I  1916.  Manner  of.impeaching  a  record. 

S  1917.  The  Jurisdiction  necessary  in  a  Judgment. 

S  1918.  Blanner  of  proving  other  official  documents. 

S  1919.  Public  record  of  private  writing  evidence. 

~  1920.  Entries  in  official  i)ooks  pnmary  evidence. 

1921.  Justice's  Judgment  in  other  States,  how  proved. 
c  1099    Sftinfi 
S  1923!  Contents  of  other  official  certificates. 
I  1924.  Provisions  in  relation  to  States  apply  to  Territories. 
I  1925.  Certificates  of  purchase  primary  evidence  of  ownership. 
S  1926.  Entries  made  by  officers  or  boards  primary  evidence. 


I 


§  1892.  Every  citizen  has  a  right  to  inspect  and  take  a 
copy  of  any  public  writing  of  this  State,  except  as  other- 
wise  expressly  provided  by  statute. 

Public  records,  etc.,  open  to  inspection— Political  Code,  sec.  1082. 

§  1893.  Every  public  officer  havine  the  custody  of  a 
public  writing,  which  a  citizen  has  a  right  to  inspect,  is 
bound  to  give  him,  on  demand,  a  certified  copy  of  it,  on 
payment  of  the  legal  fees  therefor,  and  such  copy  is  ad- 
ibissible  as  evidence  in  like  cases  and  with  like  effect  as 
the  original  writing.    [In  effect  July  1st,  1874.] 

Oertified  copy— from  records,  as  primary  evidence,  49  CaL  210. 

§  1894.  Public  writings  are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  State,  of  private'writiQgs. 

§  1895.  Laws,  whether  organic  or  ordinary,  are  either 
written  or  unwritten. 

§  1896.  A  written  law  is  that  which  is  promulgated  in 
writing,  and  of  which  a  record  is  in  existence. 

§  1897.  The  organic  law  is  the  constitution  of  govern- 
ment, and  is  altogether  written.  Other  written  laws  are 
denominated  8|;atutes.  The  written  law  of  this  State  is 
therefore  contained  in  its  Constitution  and  statutes,  and 
in  the  Constitution  and  statutes  of  the  United  States. 

§  1898.  Statutes  are  public  or  private.  A  private 
statute  is  one  which  concerns  only  certain  designated  in- 
dividuals, and  affects  only  their  private  rights.    All  other 
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statutes  are  public,  in  which  are  included  statutes  creat- 
ing or  affecting  corporations. 

§  1899.  Unwritten  law  is  the  law  not  promulgated  and 
recorded,  as  mentioned  in  section  eighteen  hundred  and 
ninety-six,  but  which  is,  nevertheless,  observed  and  ad- 
ministered in  the  courts  of  the  country.  It  has  no  cer- 
tain repository,  but  is  collected  from  the  reports  of  tho 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  'or  published  under  the  au- 
thority of  a  sister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law.  > 

Books— historical,  etc.,  sec.  1936:  resort  to,  sec.  1875:  authority  of, 
sec.  1963,. SUM.  35, 36. 

Sister  State— scope  of  expression,  sec.  1924. 

§  1901.  A  copy  of  the  written  law  or  other  public 
writing  of  any  State  or  country,  attested  by  the  certificate 
of  the  officer  having  charge  of  the  original,  under  the 

Sublic  seal  of  the  State  or  country,  is  admissible  as  evi- 
ence  of  such  law  or  writing.  [In  effect  July  1st,  1874.] 
Certificate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  qt  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

See— sec.  1900n. 

§  1903-  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited,  for  the  purpose  of  carrying 
it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 

Becitals— in  written  instrument,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entry 
of  the  proceedings  in  a  court  of  justice,  or  of  the  official 
act  of  a  judicial  officer,  in  an  action  or  special  proceeding. 

Judicial  records— Judgment  roll,  sec.  670:  papers  in  insolvency,  18 
Cal.  41 :  execution  book  as  evidence,  sec.  683 :  swamp  land  papers,  cer- 
tified copies  admissible,  52  Cal.  171. 
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§  1905.  A  judicial  record  of  this  State,  or  of  the 
United  States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof  certiflea  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a 
sister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a 
clerk  and  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 

Jadicial  record  of  this  State,  etc.i-need  of  seal,  sec.  153,  soM.  3: 
ftppointment  of  executor,  etc.,  sec.  1429:  judgment  roll,  when  needs 
no  ezempllcatlon,  47  Cal.  21. 

Judicial  record  of  a  sister  State— U.  S.  Const,  art.  4,  sec.  1:  l.CaL 
428;  7  Cal.  247 :  12  CaL  181 :  of  United  States  as  to  lands,  18  CaL  416. 

Oertiflcate— sec.  1923. 

§  1906.  A  juditial  record  of  a  foreign  country  mav  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  dae  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  Jaly 
1st,  1874.] 

Foreign  jndgment— 39  Gal.  646. 
Certificate— eec.  1823. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof— 

1.  That  the  copy  offered  has  been  comparea  b^  the  vvit- 
ness  with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  leeal  keeper  of  the  same;  and, 

3.  That  the  copy  is  dulv  attested  by  a  seal  which  is 
.  proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1908.  The  effect  of  a  judgment  or  final  order  in  an 
action  or  special  proceeding  before  a  court  or  judge  of  this 
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State,  or  of  the  United  States,  litcving  jnrisdictlon  to  pro- 
nounce tbe  judgment  or  order,  is  as  folIowB; 

1.  Id  case  of  a  judgment  oc  order  againat  a  specific 
thing,  OT  in  respect  to  tlie  probate  of  a  will,  or  the  admia- 
iBtration  of  iha  estate  of  o  decedent,  or  in  respect  to  the 
personal,  political,  or  legal  condition  or  relation  of  a  par- 
ticular person,  the  judgment  or  onier  is  conclusive  upon 
tbe  title  to  the  thing,  the  will,  or  administration,  orthe  con- 
dition or  relation  of  the  person; 

2.  In  other  cases,  the  judgment  or  order  Is,  in  respect  to 
the  matter  directly  adjudged,  conclusive  between  the 
parties  and  tbeir  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action  or  special  proceeding, 
litigMing  for  the  same  thing  under  the  same  title  and  m 
the  same  capacity,  provided  they  have  notice  actual  or 
constructive,  of  the  pendency  of  the  action  or  proceeding. 
[In  eSect  July  1st,  1871.] 

ESTOPFEI.  BY  RSOOBD. 
Jndcmaiit— or  order:  Fijialily,  dediieii,  3J  CaL  n4i  cequli 
ChI.  4Mi  3lCsl.SK:  where  action  il)9m)3sea.  21  CbI.  164;  irhere. 
tslieii,  13  CbI.  aM :  wbit  nut  ra  adjudicaia,  44  CbI,  K3S.    Estome 

be  pl^ed  or  proTeo,  sec.  1^,  aub(L6;'23  Cal.  U4i's4  Cal.TS; 
S30j  »Ca1.«H:4TC^.:i:  wriLrerot,4iCsl.  ei«:iecord3or^o 
SuperTlaor9.4rCa1.47:  lDeqiil^BulC,39CaL4a!iU  CaLSMi  dli 
bycoDseu(lstnr.47  Cal.H/. 

JnriidietloD— geneiBlly,  gee  see.  sin,  sec.  1917 :  Impeacblng  judicial 
recomforvuitof,  SM.  m<l:  presmued  on  coiutecsl  atuck.aec.  tvim 
tCal.et;  7CBLna;  \%  Cal.133,Z7Si  14  CM.eWi  l«  Cal.  n,  s^:  33  Cal. 
l01;t4UBl.  IMlU  Cat.  IIS3:BilCaL39].«U:33Ca].e2S;3}CaL49«:3e 
CaL4Mi  41CaLSa:  44CSI.G23;  49  Cal.4U,  ia\  4SC1IL  «5«;  4a  CaLkm, 
133.174:  MCal.203itlCaL61B;  Unelisnc.IIaUunBr.MarcIiM,  iseo, 
S  Vac.  C.  L.  J.  »jjjac  sej  ta  CaL  B3t ;  oOierwue  ot  Inferior  Courts,  ii 


!iniiner,]adcmealaii,sCal.4W;  4 


S  1909.  Other  Jndicial  orders  of  a  conrt  or  jad|^  of 
tills  State,  OT  of  t^e  United  States,  create  a  disputable 

{rcsTxmption,  atfcordingto  the  matter  directly  det«nniiied. 
etweea  tbe  same  parties  and  their  representatives  and 
HuccesiBors  in  interest  by  title  subsequent  to  tbe  conunencs- 
meiit  of  tbe  action  or  special  proceeding,  lltignting  for  the 
same  tiling  under  tbe  same  title  and  in  the  same  capacity. 


FuUas  and  prlrl»>— see  > 
9  1910.  The  parties  are  deemed  to  be  the  same  when 
those  between  whom  the  evidence  Is  offered  were  on  op- 
posite sides  in  the  former  case,  and  a  judgment  or  other 
determination  could  io  that  case  have  been  made  between 
them  alone,  though  other  patties  were  joined  with  both 

Oth«  p>iti*»-4»  Cil.  ill. 

8  1911.  That  only  Is  deemed  to  have  been  adjodged  in 


§  1912.  Whenever,  pursuant  to  the  last  font  sections,  a 
party  is  bound  by  a  record,  and  such  patty  stands  in  the 
relation  of  a  surety  for  another,  the  latter  is  also  bound 
from  the  time  tbat  he  has  notice  of  the  action  or  proceed- 
ing, and  an  opportunity  at  the  surety's  request  to  join  in 
the  defense. 

Suit  by  inretr  acaliut  principal— IS  CaL  09. 
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§  1913.  The  effect  of  a  iudicial  record  of  a  sister  State 
is  the  same  in  this  State  as  ia  the  State  where  it  was  made, 
except  that  it  can  only  be  enforced  here  by  an  action  or 
special  proceeding,  and  except,  also,  that  the  authority  of 
a  guardian  or  committee,  or  of  an  executor  or  administra- 
tor, does  not  extend  beyond  the  jurisdiction  of  the  gov- 
ernment under  which  he  was  invested  with  his  authority. 

Judgment  obtained  in  another  State— by  publication  of  summons, 
8  Cal.  449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

§  1915.  The  effect  of  the  jud^ent  of  any  other  tribu- 
nal of  a  foreign  country  having  jurisdiction  to  pronounce 
the  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  ludgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interest^y  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
oflScer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Jadicial  record,  impeaching— not  for  error,  32  Cal.  176:  by  Infant, 
31  Cal.  273:  by  showing  alteration,  50  Cal.  448:  by  collateral  attack,  49 
Cal.  206:  for  want  of  lurisdlction,  see  sec.  1917  and  note:  7  CaL  54, 443; 
8  Gal.  562;  27  Cal.  300;  30  Cal.  439. 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 
ment. 

Juxisdlotion— generally,  see  note  to  sec.  33:  also  sec.  1908  and  note: 
of  defendant  sued  by  fictitious  name,  60  CaL  203:  of  court  not  of 
record,  on  collateral  attaclc,  52  Cal.  171. 

§  1918.  Other  official  documents  may  be  proved  as  fol- 
lows: 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  tnay  also  be  proved  by  public  docu- 
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ments  printed  by  the  order  of  the  Legislature  or  Ck>n- 
gress,  or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolu- 
tions, or  by  copies  certified  by  the  clerk  or  printed  by 
their  order; 

3.  The  acts  of  the  executive,  or  the  proceeding  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  Journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some 
public  act  of  the  executive  of  the  United  States;       * 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  Dook  published  by 
the  authority  of  such  corporation ; 

6.  Documents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  there- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  tnat  the  copy  is  duly  certi- 
fied by  the  officer  having  the  legal  custody  of  the  orig- 
inal; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal keefter 
thereof,  with  a  certmcate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [In  effect  July  1st,  1874.] 

OFFICIAL  DOOXTMENTS. 

SuBDFVisioir  S.   Manieipal  corporatioii— 48  GaL  143. 

Subdivision  6.  Oertifled  copy— of  documeiils  in  this  State:  al- 
calde grants,  21  Gal.  202:  certificate,  sec.  1923:  street  assessments,  cer- 
tificate to  record,  44  Gal.  213:  swamp  land  papers,  52  Gal.  171. 

Subdivision  7.  Docnmenta  in  another  State— scope  of  term 
"sister  State,"  sec.  1»24:  in  land  department  of  United  States,  14  CaL 
544;  18  Gal.  416;  19  Gal.  87;  40  Gal.  358. 
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§  1919.  A  public  Tecord  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  certi- 
fied by  the  legal  keeper  of  the  record. 

Pablio  record  of  a  private  writing  —  certified  copy  of:  alcalde 
flnrants,  31  Cal.  500:  deed,  49  Cal.  212:  ezpediente  of  Mexican  grant,  51 
Cal.  590:  patent,  50  Cal.  346:  power  of  attorney,  51  CaL  198:  railro^, 
articles  of  consolidation,  50^Cal.  346. 

§  1920.  Entries  in  public  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  public 
officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  tacts  stated  therein.  [In  effect  July  1st, 
1874.] 

Oflioial  docnments— proof  of,  sec.  1918. 

Sntries  in  performance  of  pnblic  dnty— 6  Gal.  674;  81  Cal.  140, 500; 
35  Cal.  521 :  by  ofAcer  or  board  of  offtcers,  ete.,  sec.  1926. 

§  1921.  A  transcript  from  the  record  or  docket  of  a 
justice  of  the  peace  oi  a  sister  State,  of  a  judgment  ren- 
dered by  him,  of  the  proceedings  in  the  action  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

§  1922.  There  must  be  attached  to  the  transcript  a  cer- 
tihcate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  tnat  he  had  jurisdiction  of  the. action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  proceedings,  and  jurisdiction  may  also 
be  proveaby  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
cate must  oe  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  Ist,  1874. 
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§  1924.  The  provisions  of  the  preceding  sectionB  of  this 
article  applicable  to  the  public  writing^  of  a  sister  State, 
are  equally  applicable  to  thepublic  writings  of  the  United 
States  or  a  Territory  of  the  United  States.  [In  effect  July 
1st,  1874.] 

§  1925.  A  certificate  of  purchase  or  of  location  of  any 
lands* in  this  State,  issued  or  made  in  pursuance  of  any 
law  of  the  United  States  or  of  this  State,  is  primary  evi- 
dence that  the  holder  or  assignee  of  such  certificate  is  the 
owner  of  the  land  described  therein;  but  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  the  loca- 
tion, or  time  of  filing  a  pre-emption  claim  on  which  the 
certificate  may  have  oeen  issued,  the  land  was  in  the  ad- 
verse possession  of  the  adverse  party,  or  those  under 
whom  he  claims,  or  that  the  adverse  party  is  holding  the 
land  for  mining  purposes. 

Oertifloate  of  porohase-adverse  possession,  defendant  claim]sg,51 
Cal.  412:  annnlment  of,  50  Cal.84;  61  Cal.  128:  effect  of,  51  CaL  41;  SI 
Cal.  531:  erldence  afl:aln8t,50  Cal.  211:  evidence  as,  48  Cal.  26:  tnanffi- 
cient  proof  of  title,  when,  51  CaL  SH :  Judgment  on,  when  no  t>ar,  51  CaL 
505:  mortgagee,  where  junior,  53  Cal.  649:  premature,  FoUard  v.  Pa^ 
nam,  Aprll^Srd,  1880, 5  Pac.  C.  L.  J.  423:  prima  faeia  title  by,  50  CaL 
195;  53  Cal.  244:  proof  of  existence,  and  of  preliminary  steps,  50  Cal. 
169:  requisites,  51  CaL  128:  scope  of,  62  Cal.  531:  suspension  of,  47  CaL 
461;  52  Cal.  621. 

§  1926.  An  entry  made  by  an  officer,  or  board  of  offi- 
cers, or  under  the  direction  and  in  the  presence  of  either, 
in  the  course  of  official  duty,  is  prima  facie  evidence  of 
the  facts  stated  in  such  entry.    [In  effect  July  1st,  1874.] 

Board— of  commissioners,  report  as  evidence,  49  Cal.  229. 

ARTICLE  m. 

Pnr^ATB  WBiTnrGS. 

S  1929.  Friyate  writings  classiiled. 
I  1930.  Seal  defined. 
I  1931.  Manner  of  making  it. 
I  1932.  Effect  of  a  seal. 

1933.  Execution  of  an  instrument  defltied. 

1934.  Compromise  of  a  debt  without  seal  good. 

1935.  Subscribing  witness  defined. 

1936.  Books,  maps,  etc.,  bow  far  evidence. 

1937.  Original  writing  to  be  produced  or  accounted  for. 

1938.  When  in  possession  of  adverse  party,  notice  to  be  given. 

1939.  Writings  cafied  for  and  inspected  may  be  withheld. 

1940.  Where  there  is  a  subscribing  witness,  the  proof. 

1941.  Other  witnesses  may  also  testify. 

1942.  When  evidence  of  execution  not  necessary. 

1943.  Evidence  of  handwriting. 
1941.  Allowed  by  comparison. 

1945.  Same. 

1946.  Entries  of  decedent's  evidence  in  spedfled  cases. 
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S  I9tl.  Copies  €ft  entries  also  allowed. 
S  1948.  Private  writings  acknowledged  and  certified. 
S  1949.  County  clerks  to  keep  private  papers  deposited. 
'i  1950.  Public  records  not  to  be  carried  about. 

§  1929.  «PriYate  writings  are  either — 

1.  Sealed;  or, 

2.  Unsealed. 

Ho  distinction— between  sealed  and  unsealed  writings,  sec.  1932. 

§  1930.  A  seal  is  a  particular  sigp,  made  to  attest  in 
the  most  formal  manner,  the  exeoution  of  an  instrument. 
Seal  generally— sec.  14  and  notes:  requisite,  sec.  1931. 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  im- 
pression made  by  a  public  officer  with  an  instrument  pro-' 
vided  by  law,  to  attest  the  execution  of  an  official  or  pub- 
lic document,  upon  the  paper,  or  upon  any  substance  at- 
tached to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writing  the  word  ''seal''  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  1st,  1874.]  / 

Scope  of  word  ''seal"— sec.  14. 

Impression  oi  seal— Civil  Code,  sec.  1828;  5  Cal.  220, 315. 

Sesd  of  corporation— 22  Cal.  156;  52  Cal.  192. 

Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  difference  hereafter,  in  this 
State,  between  sealed  and  unsealed  writings.  A  writing 
under  seal  may  therefore  be  changed,  or  altogether  dis- 
charged, by  a  writing  not  under  seal.  [In  effect  July  1st, 
1874.] 

Oonresponding  provision— see  Civil  Code,  sec.  1829. 

Before  distinction  abolished- 13  CaL  220,  510;  15  Cal.  363:  16  C«kl. 
165:  impeaching  consideration  of  sealed  instrument,  6  CaL  134, 664;  10 
Cal.  461;  12  Cal.  286;  13  Cal.  3B;  14  CaL  19. 

Agreement  of  composition-nrequires  no  seal,  sec.  1934. 

Under  Mexican  system— no  distinction,  sec.  14n. 

§  1933.  The  execution  of  an  instrument  is  the  sub- 
scribing and  delivering  it,  with  or  without  affixing  a  seal. 

Execution  of  instrument— subscribing,  28  CaL  157;  29  Cal.  352:  49 
Cal.  192:  51  Cal.  404,473:  delivering,  5  C^3I9:  13  Cal.  502;  51  CaL  573: 
eSect  of  seal,- before  distinction  abolished.  Is  Cal.  594. 

§  1934.  An  agreement  in' writing  without  a  seal,  for 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 
as  if  a  seal  were  affixed. 
CoDX  Crv^  Paoo.— SI. 
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§  1935.  A  subscribing  witness  is  one  who  sees  a  writine 
executed  or  hears  it  acknowledged,  and  at  the  request  of 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  books  of  science  or  art,  and 
published  maps  or  charts,  when  made  by  persons  indif- 
ferent between  the  parties,  are  prima  facie  evidence  of 
facts  of  general  notoriety  and  interest.  [In  effect  July 
Ist,  1874.J 

Books-4M  aid  to  court,  sec.  1875:  asevidenoe,  sec.  1900:  presnmptloiis 
as  to,  sec.  1963,  subds.  35, 36. 

§  1937.  The  original  writing  must  be  produced  and 
proved,  except  as  provided  in  sections  eighteen  hundred 
and  fifty-five  and  nineteen  hundred  and  nineteen.  If  it 
has  been  lost,  proof  of  the  loss  must  first  be  made  before 
evidence  can  be  given  of  its  contents.  Upon  such  proof 
being  made,  together  with  proof  of  the  due  execution  of 
the  writing,  its  contents  may  be  proved  by  a  copy,  or  by 
a  recital  of  its  contents  in  some  authentic  document,  or  by 
the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  and  fifty-five. 

IiTidence  of  contents  of  instmment— lost  deed,  49  CaL  263:  proof 

before,  3  Gal.  427;  49  Gal.  653. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse 

Sarty,  he  must  first  hare  reasonable  notice  to  produce  it. 
I  he  then  fail  to  do  so.  the  contents  of  the  writing  may 
be  proved  as  in  case  oi  its  loss.  But  the  notice  to  pro- 
duce it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtamed  or  with- 
held by  the  adverse  party. 
Docnment  in  posse8al<m— of  opponent,  sec.  1856,  snbd.  2  and  note. 

§  1939.  Though  a  writinp^  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspected  by  the 
arty  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
ence  in  the  case. 


5 

a 


§  1940.  Any  writing  may  be  i>roved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or, 

3.  By  a  subscribing  witness.    [In  effect  July  Istj  1874.] 
Proof  of  eacecntion  of  writing-— by  admission,  sec.  1942. 
SUBDixisiOK  2.  Proof  of  handwriting-sees.  1943. 
SUBDr^siOK  3.   Sabscribing  witness-sec.  1995;  SCaL  427;  12  Gal. 

306,426;  14  GiO.  18;  26GaI.,S93;  27  Gal.  238:  other CTldence ot execntton, 
wben  admissible,  sec.  1941:  on  contest  of  will,  sec.  1315. 
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§  1941.  If  the  subscribing  witness  denies  or  does  not 
recollect  the  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  givei^  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution,  no  other  evidence  of  the  execution 
need  be  given,  when  the  instrument  is  one  mentioned  in 
section  nineteen  hundred  and  f  orty-flve,  or  one  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  his,  and  who  has  seen 
him  write,  or  has  seen  writings  purporting  to  be  his,  upon ' 
which  he  has  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

Oomparlson  of  handwriting— 17  Cal.  394:  experts,  50  Cal.  463. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 
party  against  whom  the  evidence  is  offered,  or  proved  to 
be  genuiue  to  the  satisfaction  of  the  judge.  [^  effect 
July  1st,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 

the  comparisons  may  be  made  with  writings  purporting  to 

be  genuine,  and  generally  respected  and  acted  upon  as 

such,  by  persons^  having  an  interest  in  knowing  the  fact. 

Fresnmption— that  ancient  writing  is  genuine,  sec.  1963,  subd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases : 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874.] 

Entries  in  books— repeated,  sec.  1947 :  as  evidence  in  favor  of  party 
making  them,  2  Cal.  172;  7  Cal.  186:  14  Cal.  573;  17  Cal.  58,  466:  of  al- 
leged partnership,  23  CaL  511;  49  CaL  105:  where  alteration,  sec.  1982: 
irCal.  324. 

§  1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  pne  being  copied  from  another  at  or 
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near  the  time  of  the  transaction, .  all  the  entries  are 
equally  regarded  as  originals. 
Entiy  copied— from  slate,  14  CaL  673. 

§  1948.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  of  such 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  the  writing  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

Conveyance  of  real  propertf— as  eyidence,  sec.  1951. 

§  1949  of  said  Code  is  repealed.  [In  effect  July  1st, 
1874.} 

§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  admissible  in 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  detenjiination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  ancT  certified,  as  pro- 
vided in  the  Civil  Code,  may.  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in*  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  may  also  be  read  in 
evidence,  with  the  like  effect  as  the  oriemal,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  1st,  1874.] 

Oertifled  copies  of  conveTances— when  admissible,  25  Gal.  129:  27 

Cal.  60. 238;  38  Gal.  216, 449. 
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CHAPTEE  IV. 

MATXSRIAIi  OBJECTS  PRESENTED  TO  THE 
SENSES,  OTHER  THAN  WRITINaS. 

S  1951.  Material  objects. 

§  1954.  Whenever  an  object,  cognizable  by  the  senses, 
has  snch  a  relation  to  the  fact  in  dispute  as  to  afford  rea- 
sonable grounds  of  belief  respecting  it,  or  to  make  anJtem 
in  the  sum  of  the  evidence,  such  ODJect  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesses.  The  admission  of  such  evidence 
must  be  regulated  by  the  sound  discretion  of  the  court. 
Iffateiial  objects— blood-spots  provable  by  witxiesses,  49  Cal.  485. 

CHAPTER  V. 

INDIRECT    EVIDENCE,   INFERENCES,    AND 

PRESUMPTIONS. 

1 1957.  Indirect  evidence  classified. 
I  1958.  Inference  defined. 
*     I  1959.  Presumption  defined. 
I  1960.  When  an  Inference  arises. 

il96l.  Presumptions  may  be  controverted,  when. 
1962.  Specification  of  conclusive  presumptions. 
1963.  All  other  presumptions  may  be  controverted. 

§  1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and; 

2.  Presumptions. 

§  1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

§  I960.  An  inference  must  be  founded— 

1.  On  a  fact  legally  proved ;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature. 


§  19^.  A  pietnmption  (naleas  declared  by  law  to  be 

conclusive)  ma;  be  controTerted  b;  other  eTldeoce,  direct 
or  indirect ;  but  unless  bo  controverted,  the  jury  are  bound 
to  find  accoiding  to  tbe  presumptiou. 

§  1962.  Thefotlowiiigpre3i:impUonB,aadiiootheiB,axe 
deemed  conclusive: 

1.  A  malicious  and  guilty  intent,  i 
commission  of  an  unlawful  act,  for  tl 
lag  another. 

2.  The  tiuth  of  tlie  facta  recited,  from  tbe  recital  in  a 
written  instrument  between  tbe  parties  thereto,  or  their 
ftuccessors  in  Interest  by  a  subsequent  title;  but  this  rule 
does  not  apply  to  the  recital  of  a  coDsideration. 

3.  Whenever  a.  party  has,  by  his  own  declaration,  act, 
or  omiasion,  inteDtionally  and  deliberately  led  another  to 
believe  a  particular  thing  true,  and  to  act  upon  ancb  be- 
lief, be  cannot,  in  any  litieation  arising  out  of  Budi 
declaration,  act,  or  omission,  be  permitted  to  falsify  it. 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  bis  land- 
lord, at  the  time  of  the  cammencemeDt  of  the  relation. 

5.  The  Issue  of  a  wife  coliabiting  with  her  husband, 
who  Is  not  impotent,  is  indisputably  presumed  to  be 
legitimate. 

6.  The  judgment  or  order  of  a  court,  when  declared  by 
this  Code  to  be  concluBive;  bot  each  judgment  or  order 
must  be  alleged  in  the  pleadings,  if  tlieie  be  an  opportu- 
nity to  do  so;  if  there  be  no  such  opportunity,  the  judg- 
ment or  order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  ex- 
pressly made  conclusive. 


OW :  SUWepsleQt, W  cal. ICJi  3l  Cal.  «1 ;  M  CaL  590;  47  Cal.  lal :  M  Cal. 
BWtes  patent.  M  Cal.  46?;'ls  Cal.  SM:  iecal.229.3i4;  17  CaL  221,269:  M 
CaLl»,US:  22CaLlll,lWi  £»  Cal.  311;  iSCaLiUS;  aCaLMi;  aCaL 


.  Tsuuif  B  danial  «f  lindloid'i 

i:  BUU.197;  RCal.3S8.991;  9Cal.n3:  llflKLia 
a  CbI.  IN;  M  CsL  Ultj  (7  C)>l.«t:NOd.l»: 

ta  HzoiPiioiiB. 
aL  MS;  49  CaL  aut:  ti  •-ai.  us, 
a1.M4:  Tule Inapplicable, 38 Cal. 
SuBDiTiBioa  i.   LeeltlmBCT  < 

S0<iai.i4. 


Cal.d7:aiCiI.HBilD 

'"~'.a)7;  noiLini  «Iuh.«>i  « 
CaL2«i  proof  of  Tetatlon.M 


Cal.S29.J01,M9,3l 


S  1963.  All  other  presmnptiona  are  Hatisfactory,  if  □□• 
contradicted.  They  are  deaomiuated  disputable  pie- 
sQiQptioDB,  and  may  be  controverted  by  other  evideace. 
The  iollowinft  are  of  that  kind : 

1.  That  a  person  ia  innocent  of  crime  or  nroug. 

2.  Tbat  an  unlawful  act  was  done  witb  an  unla\riul  In- 

3.  That  a  person  Intends  the  (ndiuaryconseqaeDoe  of  bis 
Tolantary  act. 
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4.  ThAt  a  person  takes  ordinary  care  of  his  own  con- 
cerns 

5.  That  evidence  willf  uUy^suppressed  would  be  adverse 
if  produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior 
beingproduced. 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
him. 

12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  oificerwas  regularly 
appointed  to  it. 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them ;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  i>assed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  regu- 
lar. 

20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill.- 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 
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26.  That  a  person  not  beard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according;  to  the  ordi- 
nary course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into 
contract  of  copartnership. 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of 
marriage. 

31.  Tnat  a  child  bom  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34L  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  nim,  when  such  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  public 
for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules: 

First. — ^If  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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Second.— If  'both  wereaboretheece  of  sixty,  theroaDcer 

is  wesunied  to  have  autvived. 

Third. — If  one  be  under  fifteen  aud  the  otliec  above 
sixty,  the  former  is  presumed  to  liave  surrived. 

FouTih.—It  botli  be  over  fifteen  and  under  siity,  and 
tlie  eesea  be  different,  the  male  is  presumed  to  bave  suc- 
vived.    If  tlie  seses  be  the  same,  then  the  older. 

Fifth.— li  one  be  under  fifteen  or  over  sixty,  and  the 
other  between  those  ages,  the  latter  is  presumed  to  have 
survived. 

PieBnmptioiis— Hben  tstud,  !I  CsL  4H:  at  knavledge  of  tlie  Inr. 
BOCoLani  lebDttlDic,  G2Cal.«M>:  where  two  equally  resBonalile,  S  CiL 


SDBDlvIBion  14.  OBetT  deemed  reniluiT  BinHil 
SCaLSWi  «CsL!lSi  UCU.M1;  24CAI.  121:  53Cal.29. 
BuBDiviaiOT's  IS  fud  la.   Re^Ur  peifonnaDCf 


ilntod-dCaLW; 

.   jaiMi  DeifonnaDce 

Cal.21 

ifky  «'.  HsrrUnn,  Marcll'sih 'iSM,  3  P»c.'c.  L.  J."81: 
,  etc.  r,  Bsard.  Msrch  aist,  1B«I,  J  Pm.  C.  L.  J.27». 
;.  Juiiidlctian-sec.  am. 
;.    f  ndlcisl  record  coireci-ie  cm.  lU,  4S  CaL  IM. 


.    Ordioar/  coune  of  bneiiwH  followed— »e. 

romiaeoTT  note,  etd.,lini»rt>GoiuidorBtion— 
ctlou. Bud CKU  Code,KCS.lB14,l«ll»i  >C*L»J{ 


ot  beard  from  In  seven  yeu% 


611  IKDIBBCT  SVmENCE,  ETC.  §  1963 

BTTBiimsioir  29.  Oopartnen— 29  Cal.  257;  49-081^. 
Subdivision  30.  Marriage— Civil  Code,  sees.  68-78;  10  Oal.587;  26 
Cal.  132;  47  Cal.  621 ;  52  Cal.  568. 
Subdivision  31.  Legitimacf— 13  Cal.  101. 
Subdivision  33.  Law  obejed— 51  CaL  210^ 
SUBDIVISION  36.   Foreign  laws— 21  Cal.  22^  32  CaL  60, 
Subdivision  89.  Oonaideration  of  contract— see  snlNL  21,  note. 

FRESUMPTIOirS  IN  VABIOUS  OASBS. 

Adultery— 41  Cal.  107.  Ancient  writing— when  deemed  genuine, 
sec.  1963,  subd.  34.  An&enticity  of  boolc— when  presumed,  sec.  1963, 
snbd.  85.  Burial  ground— dedication  to  public,  sec.  1963,  subd.  38. 
Oheck— 45  CaL  419.  Community  propertr— 12  CaL  251.  Oonclusive 
presumptions— sec.  1962  and  notes.  Oonnnuance— of  existing  thing, 
sec.  1963,  subd.  32.  Contract— consideration  for,  sec.  1963,  subd.  39. 
Conveyance  of  executor,  etc.— sec.  1601.  Date— of  writing,  correct, 
sec.  1963,  subd. 23  and  note:  of  indorsement,  see  that  head.  Disput- 
able presumptions-sec.  1963,  and  note  supra.  Entire  issue,  etc.— 
submitted,  sec.  1963,  subd.  18.  Evidence  suppressed— would  be  ad- 
Terse,  sec.  1963,  subd.  5.  Execution  of— conveyance,  see.  1963,  subd.  37. 
Fire  department  records— Political  Code,  sec.  3341.  Foreign  laws- 
embodied  in  reports,  sec.  1963,  subd.  36  and  note.  Higher  evidence- 
adverse,  sec.  1963,  subd.  6.  Identity— of  person  from  name,  sec.  1963, 
subd.  25  and  note.  Indorsement— of  negotiable  paper,  deemed  made 
at  date,  sec.  1963,  subd.  22.  Innocence— sec.  1963.  subd.  1.  Jurisdic- 
tion-presumed, sec.  1963,  subd.  16.  Law  obeyed— sec.  1963,  subd.  33. 
Legitimacy— sec.  1963,  subd.  31  and  note.  Letters  received— in  regu- 
lar  couvse  of  mail,  sec.  1963  jsubd.  24.  Militia  fine- Political  Code,  sec. 
1935.  Money— paid,  was  die,  sec.  1963,  subd.  7 :  in  county  treasury,  31 
Cal.  74.  Negligence— 25  Car.  467;  28  Cal.  627;  44  Cal.  83.  Notary's  prot- 
est—Political Code,  sec.  795.  Obligation  delivered  back— has  been 
paid,  sec.  1963,  subd.  9.  Officer  regularly  appointed— sec.  1963,  subd. 
14  and  note.  Official  and  judicial  duty  regularly  performed— sec. 
1963,  subds.  15, 16,  and  notes.  Ordinary  care— taken,  sec.  1963,  subd.  4. 
Ordinary  consequences— Intended,  sec.  1963,  subd.  3.  Ordinary 
course  of  business— followed,  sec.  1963,  subd.  20  and  note.  Ordinary 
course  of  nature,  etc.— sec.  1963,  subd.  28.  Ownership— whence  pre- 
sumed, sec.  1963.  subd.  12:  from  Dossession,  sec.  1963,  subd.  11  and  note. 
Partnership— whence  presumed,  sec.  1963,  subd.  29  and  note:  special. 
Civil  Code,  sec.  2484 :  use  of  fictitious  names  in,  Civil  Code,  sees.  2466- 
2471.  Person  not  heard  from— in  seven  years,  deemed  dead,  sec.  1968, 
subd.  26  and  note.  Possession  imports  ownership— sec.  1963,  subd. 
11  and  note.  Possessor  of  order  on  himself— sec.  1963,  subd.  26  uid 
note.  Private  transactions— deemed  reguhur,  sec.  1963,  subd.  19.  Pro- 
bate Oourt  order— for  disclosure  of  property,  sec.  1460.  Promissory 
note,  etc.— imports^considerallon ,  sec.  1963,  subd.  21  and  note.  Receipt 
—later.  Imports  previous  payments,  sec.  1968,  subd.  10 :  only  prima  facie 
evidence,  48  Cal.  685.  Secord-4adicial  deemed  correct,  sec.  1963,  subd. 
17.  Short-hand  notes— sec.  m.  Stock-Hsale  for  assessments,  Civil 
Code,  sec.  848.  Surveys— Political  Code,  sec.  3973.  Surviving  calam- 
ity-sec. 1963,  subd.  40.  Thing  delivered— to  owner,  sec.  1988,  subd.  8 
and  note.  TJalairfiil  intent— sec.  1968,  subd.  2. 
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CHAPTEB   VI. 


1967.  BicDspensable  evidence,  what. 

1968.  To  prove  usage,  perlary*  and  treason,  more  tlian  one  "wltiiesB 
required.  * 

1969.  Will  to  be  In  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 

1973.  Agreement  not  in  wrltingr,  when  invalid. 

1974.  Bepresentatlon  of  credit  oy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  yalidity  of  particular  acts,  or  the  proof  of  particular 
facts. 

§  1968.  Perjury  and  treason  must  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  perjury 
by  the  testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circumstances.  • 

Two  witnaBses— -f  or  probate  of  lost  wiU,  sec.  1389. 

S 1969.  A  last  will  and  testament,  except  a  nuncupative 
will,  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  must  be 
produced,  or  secondary  evidence  of  its  contents  be  siven. 
[In  effect  July  Ist,  1874.] 

Lost  or  destroyed  will— probate  of,  sees.  1338-lMl. 

§  1970.  A  written  will  cannot  be  revoked  or  altered 
otnerwlse  than  as  provided  in  the  Civil  Code.  •  [In  effect 
July  1st,  1874.] 

Revocation  or  alteration  of  will— see  Civil  Ckxle,  sec.  1292  et  teq. 

§  1971.  Ko  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  operation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  grantihg,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lamul  agent  thereunto 
authorized  by  writing. 
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Scope  of  section-appUcatioii  restricted  by,  sec  1972. 

Ooxresponding  provision— Civil  Code,  sec.  1091. 

Beal  property— estate,  Interest,  etc..  In,  compare  sec.  1973,  snM.  5: 
'bill  of  sale  insiifllcient«52  CaL  191:  mortgage  Uen  can  only  be  created 
by  writing,  63  CaL  677. 

lYrurt— Civil  Code,  sec.  852;  6  Cftl.  154. 

§  1972.  The  preceding  section  must  not  be  constnied 
to  affect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specific  performance  of  an  agreement, 
in  case  of  part  performance  thereof. 

Trusts— implied,21  CaL 92;  22Cal.575;  27Cal.ll9:  35CaL481;  38Cal.94. 

Fart  performaaoe— enforcing  verbal  contract  after,  1  Cid.  119, 207 ;  10 
CaL  IW;  19  ClQ.  447;  24  CaL  142;  35  Cal.  646;  89  CaL  109;  44  Cal.  595;  48 
Cal.  194 :  execated  parol  agreement  to  convey  land,  not  within  statute, 
S2  CaL  561. 

§  1973.  In  the  following  cases  the  agreement  is  in- 
valid, unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree- 
ment, cannot  be'  received  without  the  writing  or  second- 
ary evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  the 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  sucli 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  tne  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the.  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  writing,  subacxibed  by  the  party 
%ought  to  be  charged. 

CODB  Cr7.  Fboo.- 
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rialon— see  CItU  Code,  w 


Hot*  or  TTi*¥H jiiwi j^  m—iawipiMft  and  ndpcleacy  of,  21  Cti.  d(B:  17 
CaLlM:  by ■acUoneel', sac. UTi), subd.  t, kndnoM. 

StTBDrvtUOV  1.  Atr«MD«Bt  nottobapnfonnadwitbtaarew- 
cHa  MtlifD  Statate  <l  fniiilt,U  0>L  SN;  «  CaLSUi  not  wlttaln  lat- 
Dte.UCaLiTI:  i«ioliiartiientilp,partp«rfDnjuiiiw,4TCaL17t. 

SUHiiivuKnT  1.  aauutnr-^ORaspoitdliig  proTfalon,  CItU  Code. 
■M.2IM:  excepHonuCMlCockHw-nNi  axeenitaTlrr.Me.  Ull:  uttbUi 
tbe  (tatnte.  3  CaLW:  e  C;a.  fS:  13  Ol.  nt,  M2;  »  C>L  m;  BS  CiL  H : 
ottierwl»,6Cll.»:  lOLlIB;  TCmLK;  11  Gal. Ill;  ISCU.*!!;  acd. 

m;ircii.M;s*c*LiH;  »od.iiii  mcu.  en;  k  cil  ir- 

conUdeimlloii  (or  loiMuanca,  3  <^  «M;  W  CaL  3S6:  ot 


§  1974,  No  evidence  1b  admissible  to  chaise  a  penon 
upon  a  TopTesentation  as  to  the  credit  of  a.  tMtd  person, 
unless  such  lepieseutation.  or  some  memorandum  there- 
of, be  in  writiug,  and  cither  aubsccibed  bj,  OT  In  the  band- 
wiitiDg  of,  the  party  to  be  cliarged, 

CHIAFTEB  Va. 
CONCLVSTTB    OR    mVAHSWERABIiB    STI- 


TTTLB  m. 

Of  the  Production  of  Zhridence. 

Qhap*  I.    By  whom  to  be  produced.    §§  1981-1962. 
n.    MeanB  of  production.    §§  1965^1997. 
m.    Marnier  of  production.    §§  200^2054. 
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CHAPTEB  I. 
B7  197HOM  TO   BE  PRODUCED. 

S  1981.  Evidence  to  be  prodnced,  by  whom. 
I  1962.  Writing  altered,  who  to  explain. 

§  1981.  The  party  holding  the  affinnative  of  the  issne 
must  produce  the  eTidence  to  prove  4t;  therefore,  the 
burden  of  proof  lies  on  the  party  -who  would  be  defeated 
if  no  evidence  were  given  on  either  side. 

Borden  of  proof— see  under  Affibmativb  Alleoatiob's,  sec. 
1869n :  affirmative  matter  in  answer,  where,  8  Gal.  SI;  15  CaL  100:  eject- 
ment in,  51  CaL  55;  insanity  of,  47  CaL  134;  money  paid  under  duress, 
26  Cal.  606.  .  *  *~ 

§  1982.  The  party  producing  a  writing  as  genuine 
which  has  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration. 
He  may  show  that  the  alteration  was  made  by  another, 
without  his  concurrence,  or  was  made  with  the  consent  of 
the  parties  affected  by  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  the  alteration  did  not  change  the 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of,  50  Cal.  613:  impeachinsr  certificate  for*  52  CaL 
171 :  in  indictment,  50  Cal.  447 :  need  of  accounting  for,  26  Cal.  85 :  sulft- 
ciently  explained,  34  Cal.  564. 

Printed  form— erasure  in,  32  CaL  88:  construction  of,  sec.  1862. 

CHAPTER  n. 
MEANS  OF  PRODUCTION. 

51965.  Suhpoena  for  witness  defined. 
1986.  Subpoena,  how  issued. 
1987.  Subpoena,  how  served. 
%  1988.  How,  if  witness  be  concealed. 
S  1989.  When  a  Witness  is  compelled  td  attend. 
I  1990.  Person  present  compelled  to  testify. 
I  1991.  Disobedience,  how  punished. 
S  1992.  Forfeiture  therefor. 
S  1993.  Warrant  may  issue  to  bring  witness,  when. 
S  1994.  Contents  of  warrant. 
I  1995.  If  witness  be  a  prisoner,  how  brought. 
I  1996.  On  whose  motion. 
§  1997.  How  examined. 

§  1965.  The  process  by  which  the  attendance  of  a  wit- 
ness is  required  is  a  subpoena.    It  is  a  writ  or  order  di- 
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rected  to  a  person  and  requlrin|r  his  attendance  at  a  par- 
ticular time  and  place  to  testify  as  a  witness.  It  may 
also  require  him  to  brine  with  him  any  books,  documents, 
or  other  things  under  his  control,  which  he  is  bound  by 
law  to  produce  in  evidence. 

§  1986.  The  subpoena  is  issued  as  follows : 
1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the  court 
before  which  the  attendance  is  required,  or  in  which  the 
i.ssue  is  pending; 

'  2.  To  require  attendance  out  of  the  court,  before  a  judge, 
justice,  or  other  officer  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  bj  any  judge  or  justice  of  the  peace  in  places 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certificate  of  contumacy  to 
said  court,  to  punish  contempt  of  their  process,  as  such 
.  judge  or  justice  could  exercise  if  the  subi)oena  directed 
the  attendance  of  the  witness  before  their  courts  in  a 
matter  pending  therein. 

§  1987.  The  service  of  a  subpoena  is  made  by  showing 
the  original  and  delivering  a  copy,  or  a  ticket  containing 
its  substance,  to  the  witness  personally,  giving  or  offering 
to  him  at  the  same  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  serv- 
ice must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  1988.  If  a  witness  is  concealed  in  a  building  or  vessel, 
so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  a  subpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  the 
materiality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  the  sheriff  must 
serve  it  accordingly,  and  for  tnat  purpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed. 
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§  1989.  A  witness  is  not  obliged  to  attend  as  a  witness 
before  any  court,  judge,  justice,  or  any  other  officer,  out 
of  the  county  in  whicn  he  resides,  unless  the  distance  be 
less  tiian  thirty  miles  from  his  place  of  residence  to  the 
place  of  trial. 

J;  1990.  A  person  present  in  court,  or  before  a  judicial 
cer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subpoena  issued  by  such 
court  or  officer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  he 
Rwom,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  omcer  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  bis  complaint  or  answer  may  be  stricken  out. 

Disobedience  to  snbpoBna— 46  Cal.  82. 

Refnaal  to  answer— sec.  2065;  85  Cal.  89. 

Contempt— sees.  1209, 1219. 

§  1992.  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars 
and  all  damages  which  he  may  sustain  by  the  failure  oi 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  by  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  In  a  jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  tbe 


619  MEAN8  OF  FBODUCnON.  §§  1996-7 

{mrpose  of  being  orally  examined,  may  be  made  as  fol- 
ows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  justice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  Court  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  Justice's  Court,  or 
before  a  judge  or  other  person  out  of  court.  Pn  effect 
April  16th,  1880.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

§  1997.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production 
may  be  required.  In  all  other  cases  his  examination, 
when  allowed,  must  be  taken  upon  deposition. 
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CHAPTER  ni. 

MANNER  OF  PRODUCTION. 

Abt.  L  Mods  of  Tajsisq  the  Testihostt  of  WiTifiEssxs. 
n.  Affidavits. 

III.    DSPOaiTIONS. 

rv.  MAinvBR  OF  Taking  Dbpobitions  out  of  the  Statk. 
V.  Maitnbb  of  Taking  Depositions  in  the  State.  * 

YI.    GSNEBAL  BULBS  OF  EZAKINATION. 

ARTICLE  L 

HODB  OF  Taking  th«  Testimony  of  Witnesses. 

S  2002.  Testimony,  in  wbat  mode  taken. 
I  2003.  Affidavit  defined. 
I  2004.  A  deposition  defined. 
§  2005.  Oral  examination  defined. 
S  2006.  Deposition,  how  taken. 

§  2002.  The  testimony  of  witnesses  is  tskkea  in  three 
modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  nnder 
oath,  made  without  notice  to  the  adverse  party. 

Affidavits-Hsec.  2009  et  seq. 

§  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

Depositions— sees.  2019-3021:  fonn  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
fa^t  or  act  upon  it,  the  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

General  rales  of  examination— sees.  2042-2054. 

§  2006.  Depositions  must  be  taken  in  the  form  of  ques- 
tion and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taking  depositions— formerly,  in  narrative  form,  35  CaL  30. 
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ABTICLE  n. 

AVPIDAVITB. 

20€O.  Affidavits  and  depositioiis,  how  taken. 

2010.  Evidence  of  publication,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  nsed  In  this  State,  before  whom  may  be  taken 
In  this  State. 

S  2013.  If  made  In  another  State  of  the  United  States,  before  whom 

taken 
I  2014.  If  made  in  a  foreign  country,  before  whom  taken. 
I  2015.  Certificate  of  the  clerk,  if  taken  before  a  Judge  of  a  court  out 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleading 
or  a  paper  in  a  fecial  proceeding,  to  prove  tne  service  oi 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  an/*other  case  expressly  permitted  by 
some  other  provision  of  this  Code. 

Use  of  affidavita-jl  CaL  208. 

Signature— not  essential,  15  GaL  591. 

In  foreign  language— excluded,  23  Cal.  418. 

Extent  of  affidavit— 27  CaL  298. 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  be  published  in  a  newspaper,  may  be  given  by  the  sSEL- 
davit  of  the  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  in  which 
the  publication  was  made. 

Affidavit  of  publication--eee  sec.  413n:  "proprietor"  synonymouB 
with  "printer,^  87  Cal.  458. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  havinc 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated 
therein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  officer  of  this  State,  ma^be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
publio  in  this  State. 

Feraons  authorized  to  take  affidavita-sec.  179,  subd.  3:  official 
character  of  justice  of  the  peace,  witliin  the  State,  need  not  appear, 
15  Cal.  58. 
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§  2013.  An  affidayit  taken  in  another  State  of  the 
United  States,  to  be  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this 
State  to  take  affidavits  and  depositions  in  snch  other 
State,  or  before  any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
seal.    [In  effect  July  1st,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the 
United  States,  or  before  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  effect  July 
Ist,  1874.1 

g  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
eourt  in  another  State,  or  in  a  foreign  country,  the  gen- 


uineness of  the  signature  of  the  jyi4^®«  ^^^  existence  of 

ludgeisi 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal 


the  court  and  the  fact  that  such  judge  is  a  member  thereof, 

must  be 

thereof. 


ARTICLE  m. 
DXPOSITIOirS. 

S  2019.  Deposition,  when  used. 

S  2020.  Testimony  of  a  witness  ont  of  the  State,  when  taken. 

§  2021.  In  the  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  anytime  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depoaitiona  out  of  fhe  State^-aec.  2024  et  seq. 

t2021.  The  testimony  of  a  witness  in  this  State  may  be 
en  by  deposition  in  an  action  at  any  time  aft«r  the 
service  of  the  summons  on  the  appearance  of  the  defend- 
ant, and  in  a  special  pifoceedin^  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
immediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended.  * 
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2.  When  the  witness  resides  out  of  the  county  in  which 
his  testimonv  is  to  be  used. 

3.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  ab- 
sent when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided^  that  the 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  ap  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Depoaition— mode  of  taking,  sec.  2006:  wbo  may  take,  2  GaL  25;  sec. 
179,  SQbd.  3;  in  this  state,  manner  of  taking,  sec.  2031  etseq. :  name  part 
of  testimony,  49  Cal.  383 :  service  of,  47  Cal.  644 :  strict  constnictloii  be- 
fore Code,  2  Cal.  26, 383 :  amending  answer  after,  47  CaL  174. 

SuBDiviBioir  1.   Party,  etc.— 29  Cal.  619. 

SUBDr^isiON  2.   Out  of  connty— 29  CaL  619. 

ARTICLE  IV. 
MAimB  ov  Taktsg  Dxposixioiirs  Otrr  ov  thb  Stats. 

S  2024.  Testimony  of  witness  ont  of  State  taken  upon  commission  is- 
sued under  seal,  upon  notice.   To  whom  to  issue. 

S  2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  by 
the  parties. 

i2026.  Authorities  and  duties  of  commissioner. 
2027.  Trial,  when  postponed  for  reason  of  nouHretmn  of  commission. 
2028.  Depositions,  by  whom  used. 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  be  tjiken  upon  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof ,  on  the  application  of  either  party,  upon 
tive  da^rs'  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
agree,  to  any  iuoge  or  justice  of  the  peace,  or  commis- 
sioner, selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  ininister,  embassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  oountiy,  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
16th,  1880.] 

Oommisaloiier— estoppel  to  dispute  regularity  of  appolntifient,  27 
CaL  377. 
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§  2025.  Suoh  proper  interrogatories,  direct  and  cross, 
as  the  respective  parties  may  prepare  to  be  settled,  if 
the  parties  disagree  as  to  their  form,  by  the  judge  or  offi- 
cer granting  the  order  for  the  commission,  at  a  day  fixed 
in  the  order,  may  be  annexed  to  the  commission;  or,  when- 
the  parties  agree  to  that  mode,  the  examination  may  be 
without  written  interrogatories. 

InteirogatoiiM— qQMtloii  and  answer  in  deposittcou,  sec.  2006. 

§  2026.  The  commission  must  authorize  the  commis- 
sioner to  administer  an  oath  to  the  witness,  and  to  take 
his  deposition  in  answer  to  the  interrogatories,  or  when 
the  examination  is  to  be  without  interrogatories,  in  re- 
spect to  the  question  in  dispute,  and  to  certify  the  depo- 
sition to  the  court,  in  a  sealed  envelope,  directed  to  the 
clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usuaichannel  ot  convey- 
ance. 

Oertificate— sec.  TSSOn;  27  CaL  372. 

§  2027.  A  trial  or  other  proceeding  must  not  be  post- 
poned by  reason  of  a  commission  not  returned,  except 
upon  evidence,  satisfactory  to  the  court,  that  the  testi- 
mony of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Oontinnanoe— none,  where  no  dMigence  in  obtaining  commission,  2 
CaL  698. 

§  2028.  The  deposition  mentioned  in  this  article  may 
be  used  by  either  party  on  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notice, 
subject  to  all  just  exceptions. 

ABTIGLE  Y. 

MAmrxB  ov  TAxnro  BsPosrrioirB  ik  this  Statb. 

S  2081.  Depositions  may  be  taken  before  a  Judge,  etc.,  upon  notice  to 

S  2032.  Manner  of  taking  depositions.   May  be  nsed  by  either  party 
on  the  trial. 

2033.  When  deposition  excluded. 

2034.  A  deposition  once  taken  may  be  read  at  any  time. 
2U3d.  Deposition  in  tUs  State  to  be  used  in  other  States. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  if  no  commission. 
I  2038.  Deposition,  how  taken. 

§  2031.  Either  party  may  have  the  deposition  taken  of 
a  witness  in  this  State,  in  either  of  the  cases  mentioned  in 
section  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  on  serving  upon 
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the  adverse  party  preyions  notice  of  the  time  and  place 
of  examination,  together  with  a  copy  of  an  affidavit,  show- 
ing that  the  case  is  within  that  section.  Such  notice  must 
be  at  least  five  days»  adding  also  one  day  for  every  twenty- 
five  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is 
given,  imless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
scribe a  shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— absence  of,  5  Cal.  444:  contents  of,  6  Cal.  559:  proof  of  serv-> 
ice  of,  43  Cal.  485 :  service  of,  before  Code,  47  Cal.  644 :  sufficiency  of,  17 
CaL  37 :  time  shortened,  17  Cal.  37. 

§  2032.  Either  party  may  attend  the  examination  and 

?at  snch  questions,  direct  and  cross,  as  may  be  proper, 
he  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  oificer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  the  action  is  pending,  or  to 
svLch  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  b^  the  judge  or  oificerto  tl^  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  the  same  was  stated  at 
the  time  of  the  examination.  If  the  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ex  parte  deposition— after  notice,  6  Cal.  17. 

Oertificate-6  Gal.  599;  18  Cal.  890;  85  Cal.  30. 

Objections  to  deposition— 2  Cal.  383;  3  CaL  94;  9  Cal.  68;  14  Cal.  542; 
18 Cal.  330;  19  Cal.  683;  22  Cal.  42:  36  CaL  191;  43  CaL 485;  when  not  ad- 
missible against  executor,  51  Cal.  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  ap^nst  whom  it  is 
offered  to  enable  him  to  attend  the  takmg  thereof,  or  that 
the  taking  was  not  in  all  respects  fair. 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same 

CODS  ClY.  Pboo.— IMI. 
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action  or  proceedine,  or  in  any  other  action  between  the 
same  parties  upon  the  same  sabject,  and  is  then  deemed 
the  evidence  of  the  party  reading  it. 

Reading  deposition— in  same  action,  14  CaL  542 ;  sec  2QS8 :  !n  anotiier 
action,  by  stipulation,  22  CaL  42. 

§  2035.  Any  party  to  an  action  or  special  proceeding 
in  a  court,  or  before  a  judge,  of  a  sister  State,  may  obtain- 
the  testimony  of  a  witness  residing  in  this  State,  to  he 
used  in  such  actiou  or  proceeding,  in  the  cases  mentioned 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  has 
been  issued  from  the  court,  or  a  judge  thereof,  before 
which  such  action  or  proceeding  is  penmng,  on  producing 
the  commission  to  a  judge  of  the  Superior  Court,  with  an 
affidavit  satisfactory  to  nim  of  the  materiality  of  the  tes- 
timony, he  may  issue  a  subpoena  to  the  witness,  requiring 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  specified  time  and  place.  [In 
effect  April  16th,  1880.] 

Snbpoena— sec.  198&  eiteq. 

§  2037.  If  a  commission  has  not  been  issued,  and  it 
appear  to  a  judge  of  the  Sujferior  Court,  or  to  a  justice  of 
the  peace,  by  affidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
eitherparty; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issued ; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  him  at  a  speciHed  time 
and  place.    [In  effect  AprU  16tb,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  judge 
or  justice  must  cause  nis  testimony  to  be  taken  in  writ- 
ing, and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceedin£[  is  pending, 
in  such  manner  as  the  law  of  that  State  requires. 

ABTICLE  YL 
OioriBBAL  Bulbs  of  EzAxiirATioir. 

$  2042.  Order  of  proof,  bowregolated. 

i2043.  Witnesses  not  under  examination  may  be  excluded. 
2044.  Court  may  control  mode'of  Interrogation. 
2046.  Direct  and  oro6S4zuulnation.daBiied. 
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20M.  Leading  question  defined. 

2047.  Wben  wlmess  may  refresh  memory  firom  notes. 

2048.  Gross-examinatloD,  as  to  what. 

2049.  Party  producing  witness,  how  far  may  impeach  his  credit. 

2050.  Witness,  how  examined.   When  reexamined. 

2051.  How  impeached. 

2052.  Same. 

2053.  Evidence  of  good  character,  when  allowed. 

S  2064.  Writing  shown  to  witness  may  be  inspected  by  adverse  party. 

§  2042.  The  order  of  proof  must  be  regulated  by  the 
sound  discretion  of  the  court.  Ordinarily,  the  party  be- 
ginning the  case  must  exhaust  his  evidence  before  the 
other  party  begins. 

Order  of  proof— controlled  by  court,  sec.  607  and  note:  reopening 
case,  sec.  007,  subd.  3,  note,  and  5  Cal.  137 :  in  criminal  case,  47  CaL  388: 
where  assignment  of  contract,  27  CaL  248. 

§  2043.  If  either  party  requires  it,  the  judcQ  may  ex- 
clude from  the  court-room  any  witness  of  the  adverse 
party,  not  at  the  time  under  examination,  so  that  he  may 
not  near  the  testimony  of  other  witnesses. 

Ezclnsion  of  witnesses— proper,  53  Gal.  491 :  discretion  of  court,  29 
Cal.  622:  effect  of  disobeying  order  for,  20  Cal.  436. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive for  the  extraction  of  the  truth  as  may  be;  l9ut  subject 
to  this  rule — the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  fit.  The  court,  however,  may  stop 
the  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Oontrol  of  court— over  examination,  47  Cal.  194:  answer  of  witness, 
sees.  2065, 2066 :  stopping  further  testimony,  39  CaL  38. 

g  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which' suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, le£Kling  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
soaking  it  appear  that  the  interests  of  justice  require  it. 
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§  2047.  A  witness  is  allowed  to  refresh  his  memory 
respecting  a  fact,  by  anything  written  by  himself  or  under 
liis  direction  at  the  time  when  the  fact  occurred  or  imme- 
diately thereafter,  or  at  any  other  time  when  the  fact  was 
fresh  in  his  memory  and  he  knew  that  the  same  was  cor- 
rectly stated  in  the  writine.  But  in  such  case,  the  writ- 
ing must  be  produced  and  may  be  seen  by  the  adveise 
party,  who  may,  if  he  choose,  cross-examine  the  witness 
upon  it,  and  may  read  it  to  the  jury.  So,  also,  a  witness 
may  testify  from  such  a  writing,  though  he  retain  no 
recollection  of  the  particular  facts,  but  such  evidence 
must  be  received  with  caution. 

Befrvthing  memorf— 4  CaL  2G0;  49  CaL168. 
Inspeotioii  of  writing-Hsliown  to  witness,  &ec.  20M. 

§  204&  The  opposite  party  may  cross-examine  the 
witness  as  to  any  facts  stated  in  his  direct  examination  or 
connected  therewith,  and  in  so  doing  may  put  leading 
questions,  but  if  he  examine  him  as  to  other  matters, 
such  examination  is  to  be  subject  to  the  same  rules  as  a 
direct  examination. 

Oross-ezamination,  scope  and  extent  of— common  territory,  on,  X 
CaL  223:  credibility  ofwltness,  attacklngr.  27  Cal.  68;  39  Cal.  625;  53  CaL 
425,  and  see  impeachment :  directing  attention  of  witness,  46  Cal.  121 : 
discretion  of  court.  36  Cal.  223;  45  Cal.  146;  47  Cal.  194:  forcible  entzT 
and  detainer,  86  Cal.  580:  impeachment  by  collateral  qnestion,  63  CaL 
66, 119:  new  matter,  etc.,  14  CaL  18;  25  Cal.  212;  30  CaL  150:  32  Cal.  106: 
objection,  raising  lu  time,  45  Cal.  146:  party  as  witness,  41  Cal.  425:  pro- 
hibiting continuance,  47  CaL  194:  range  of,  33  Cal.  641;  51  Cal.  75, 597: 
recall  for,  49  Cal.  632:  50  Cal.  137 :  responsive  to  direct  examination,  5 
Cal.  450:  7  Cal.  561;  14  Cal.  18;  S3  CaL  99;  stopping  farther  testimony, 
sec.  2044 :  stopping  one's  own  witness,  36  CaL  2*23. 

§  2049.  The  party  produciog  a  witness  is  not  allowed 
to  impeach  his  credit  by  evidence  of  bad  character,  but  he 
may  contradict  him  by  other  evidence,  and  may  also  show 
that  he  has  made  at  other  times  statements  inconsistent 
with  liis  present  testimony,  as  provided  in  section  two 
thousand  and  fifty-two. 

Scope  of  provision— 30  Cal.  394. 

Discrediting  one's  own  witnes8->49  Cal.  884:  when  not  permitted, 
30  CaL  360:  no  need  of  contradicting  at  time,  22  Cal.  231:  party  made 
one's  witness,  estoppel  as  to,  12  Cal.  308. 

§  2050.  A  witness  once  examined  cannot  be  re-exam- 
ined as  to  the  same  matter  without  leave  of  the  court,  but 
he  may  be  re-examined  as  to  stay  new  matter  upon  which 
he  has  been  examined  by  the  adverse  party.  And  after 
the  examinations  on  botn  sides  are  once  concluded,  the 
witness  cannot  be  recalled  without  leave  of  the  court. 
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Leave  is  granted  or  withheld,  in  the  exercise  of  a  sound 
discretion. 

Recalling  witness— in  criminal  case,  49  Cal.  623:  discretion  of  court, 
sec.  607,  subd.  3,  note;  50  Cal.  137;  51  Csu.  191. 

§  2051.  A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence, 
or  by  evidence  tbat  his  general  reputation,  for  truth,  hon- 
esty, or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that 
he  has  been  convicted  of  a  felony. 

Oompare— sec.  1847. 

Impeaching  adverse  witness  —  (?en«ra/  reputation  bad,  personal 
knowiedge  not  sufficient,  53  Cal.  68:  credibility,  41  Cal.  66;  48  Cal.  185;  4» 
Cal.  32.  <^ :  not  believing  under  oath,  12  Cal.  306 ;  35  Cal.  553 :  bostUity,  43 
Cal.  185 :  chastity,  lack  of,  not  ground,  27  Cal.  630 ;  48  Cal.  553.  Previous 
conviction  of  felony,  39  Cal.  449, 614, 697;  50  Cal.  233;  51  Cal.  597.  Range 
€f  crou-examinatton,  coUateral  matters,  51  Cal.  597;  53  Cal.  65,  119: 

good  cliaracter,  showing  after  impeachment,  sec.  2053n :  laying  founda- 
lon,  53  Cal.  425. 

§  2052.  A  witness  may  also  be  iknpeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  be  done 
the  statements  must  be  related  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  he  must 
be  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
put  to  him  concerning  them. 

laconsistent  statements  of  witness— impeachment  by  showing,  2 
Cal.  326;  16  Cal.  173,222;  17  Cal.  605;  21  Cal.  368;  25  Cal.  587:  29  Cal.  421. 
492;  33  Cal.  522;  43  Cal.  162;  44  Cal.  452;  47  Cal.  138;  48  Cal.  85,  185;  49 
Cal.  3S1;  50  Cal.  628;  51  Cal.  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 
not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 
action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character— effect  of,  40  Cal.  485 :  In  criminal  case, 
49  Cal.  629:  after  impeachment,  48  Cal.  61;  50  Cal.  2i3:  Judge's  indorse- 
ment of  witness  improper,  27  Cal. SOU:  rebutting,  Irrelevant, Donnelly 
V.  Curran,  March  18th,  1880,  5  Pac.  C.  L.  J.  215. 

§  2054.  Wlienever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness— open  to  iospection,  where  merely 
identified,  52  Cal.  457:  where  put  in  evidence,  40  Cal.  633;  where  done 
to  refresh  memory,  sec.  2047. 
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TTTLB  IV. 
OF  THE  EFFECT  OF  EVIDENCR 

S  2061.  Jury  Judges  of  effect  of  eyldence,  but  to  be  Instructed  on  oe^ 
tampolhtB. 

§  2061.  The  jury,  subject  to  the  control  of  the  court, 
in  the  cases  8i)ecified  in  this  Code,  are  the  judgeaof  the 
effect  or  value  of  evidence  addressed  to  them,  except 
when  it  is  declared  to  be  conclusive.  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions— 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  they  are  not  bounfl  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or. other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  «a  party  with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

FroYince  of  juiy— questions  of  fact,  sec.  2101 :  effect  of  evidence, 
80  Cai.  161;  40Cal.  272:  48  Gal.  8O4  51  Cal.  603;  53  Cal.  415.  (i25;  Hclbingv. 
Svealns.  Co.,  Feb.  12tli,  1880:  4  Pac.  C.  L.  J.  555:  Myers  v.  Spooner, 
July  8th,  1880, 5  Pac.  C.  L.  J.  612 :  credibility  of  witnesses,  see  last  sub- 
bead,  and  47  Cal.  531. 

Ffovince  of  court— compare  sec.  608  and  notes,  sec.  2102. 

SUBDIVISION  2.  Majority  of  witnesses— not  decisive,  38  Cal.  57: 
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most  positive  testimony  may  be  rejected,  15  Cal.638:  Jury  are  Judges 
of  credibility,  see  under  Fsovikob  of  Jusy,  note  supra. 

SUBDivisioir  S.  Witness,  false  in  part— to  be  distrusted  In  all; 
willful  falsity  requisite,  53  Cal.  491 :  disregarding  testimony  Improper, 
30  Cal.  151 ;  53  Caf.  354. 

SuBDinsioir  4.  Accomplice— distrusting  testimony  of,  etc.,  see  39 
Cal. 614;  53 Cal. 601, 604, corroborating 30 Cal7316;  39CaL403;  50Cal.450. 

Admissions—see  sec.  1870,  subd.  2  and  note. 

Sttbdiyision  5.  OivU  oases— afBrmatiye  of  issue  to  be  proved, 
see  sec.  1981 :  preponderance  of  evidence,  50  Cal.  633. 

Oriminal  cases— beyond  reasonable  doubt,  51  Cal.  372;  52  Cal.  446; 
63  CaL  67 :  same  on  Justification  of  truth  in  slander,  50  Cal.  631. 

SiTBDivisiov  7.  Weaker  evidence  offered— 5  Cal.  249;  9  Cal.  430. 
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TITLE  V. 
OF  THB  RIOHT8  AUD  DUTIISS  OF  WIT- 


§  20M.  Witnesses  bound  to  attend  When  sabpoenaed. 

S  206S.  witnesses  bound  to  answer  questions. 

(i  2066.  Bight  of  witnesses  to  protection. 

§  2067.  Witnesses  protected  from  arrest  when  attending)  or  going  or 

returning. 
§  2068.  Arrest  to  be  made  Toid,  and  party  making  arrest  liable,  etc 
I  2069.  To  make  affidavit  If  arrested. 
S  2070.  Court  to  discharge  witness  from  arrest. 

§  2064.  A  witness,  served  with  a  subpoena,  must  at- 
tend at  the  time  appointed,  with  any  papers  onder  his 
control  required  by  the  subpoena,  and  answer  all  pertinent 
and  legal  questions;  and,  unless  sooner  discharged,  must 
remain  until  the  testimony  is  closed. 

SnbpoBna— sees.  1985, 1991. 

Answering  questions— «ec.  2065. 

Witnesses— competency,  etc.,  sees.  1878-1884:  ezamlnation.  Impeach- 
ment, refreshing  memory,  etc.,  sees.  2042-2054. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  thoueh  his  answer  may 
establish  a  claim  aeainst  himself;  but  he  need  not  give  an 
answer  which  will  nave  a  tendency  to  subject  him  to  pun- 
ishment for  a  felony;  nor  need  he  give  an  answer  wnicli 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  coivviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,  7 
CaL  184;  degrading  answer.  35  CaL  89;  39  GaL  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  of  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Oompare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  prohibition  of, 
see  Const.  Gal.  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faitb, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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court,  judge,  commissioner,  referee,  or  other  person,  in  a 
case  where  the  disobedience  of  the  witness  ma^  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

Exemption  from  axrest— but  not  from  obeying  orcUnary  process,  6 
Cal.  32. 

J  2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ing  section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  aouble  the  amount  of  the  dam- 
ages which  may  be  assessed  against  him,  and  is  also  lia- 
ble  to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subpoena,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 
Contempt  of  conrt—eee  sees.  120^1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
the  arrest  in  ignorance  of  the  facts  creating  the  exoniera- 
tion,  but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make  an 
affidavit  stating— 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whicn  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procure- 
'  inent,  with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance; or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
(lulred,  may  discharj^e  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discbarge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  effect  April  16th,  1880.] 


TITLE  VI. 

Of  Evidence  in  Farticnlar  Cases,  and 
Miscellaneous  and  General  Provisions. 

Chap.    I.    Evidence  in  particular  cases,  §§  2074-2079. 

n.    Proceedings  to  perpetuate  testimony,  §§  2083- 
2089. 
UL    Administration    of    oatlis  and   affirmations, 

§§2093-2095. 
rv.    General  provisions,  §§  2101-2104. 

[634]. 
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CHAPTER  I. 
EVIDENGB  IN  PARTICITLAR  GA8B8. 

S  2074.  An  offer  equiyalent  to  payment. 

i  2075.  Whoever  pays  entitled  to  receipt. 

S  2076.  Objections  to  tender  mnst  be  specified. 

S  2077.  Bules  for  construing  description  of  lands. 

I  2078.  Compromise  offer  oi  no  avalL 

S  2079.  In  action  for  divorce,  admission  not  soflloient. 

§  2074f  An  offer  in  writing  to  pay  a  particular  sum  of 
money,  or  to  deliver  a  written  instrument  or  specific  per- 
sonal property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  oi  the  money,  instrument, 
or  property. 

Ofibr  to  compromise— sees.  997,  2078. 

Tender— alleging,  15  Gal.  376:  34  Cal.  616:  attorney  in  fact,  by,  1  Gal. 
337;  49  Gal.  586 :  effect  of.  14  CaL  519;  34  Cal.  666;  41  Gal.  133:  sufficiency 
of,  5  Gal.  339;  16  CaL  208;  32  Cal.  168;  Herman  «.  Haflenegger,  Feb.  12tli, 
1880, 4  Pac.  G.  L.  J.  509:  sureties,  by,  26  Gal.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  'terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  after- 
ward. 

§  2077.  The  following  are  the  rules  for  constructing  the 
descriptive  part  of  a  conveyance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  suffi- 
cient circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars ; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measure- 
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ment,  either  of  lines,  angles,  or  surfaces,  the  boondaiies 
or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  riehts  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  the  stream  are  included  in  the  con- 
vevance,  except  where  the  road  or  thread  of  the  stream 
is  neld  under  another  title; 

5.  When  tide- water  is  tiie  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navi^ble  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water-mark  are  included  in  the  conveyance ; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otnerwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  1st,  1874.] 

Description  in  conveTanoa— constrnction  of,  sec.  IflGO;  10  Gal.  189; 
24  GaL  485;  25  Gal.  296, 440:  29  Gal.  886;  30  Gal.  468;  84  Gal.  834;  86  CaL 
122, 606:  87  Gal.  432;  39  Gai.  122. 239:  42  GaL  826;  43  GaL  171, 219;  44  CaL 
132;  47  GaL  474:  49  GaL  59;  80  GaL  171,429;  51  GaL  125,  198;  62  Gal.  154, 
500, 579. 655.  Sherman  o.  McCarthy,  March  Srd,  1880, 5  Fac.  G.  I«.  J.  58: 
Black  «.  Spragae,  March  6th.  1880, 5  Pac.  G.  L.  J.  92:  construction  of 
instruments,  generally,  sec.  1859  and  note. 

SiTBDivisioir  1.  Definite  particnlars  prevail— 10  GaL  621;  16  CaL 
514;  27  Gal.  57;  84  Gal.  624;  86  GaL  125:  41  GaL  263;  44  Gal.  182,257;  45 
GaL  132, 610;  47  GaL  581 ;  48  GaL  28;  49  CaL  525;  S8  GaL  669. 

Subdivision  2.  Bonndaries  or  monoments  pananou&t— 10  Cal* 
590:  11  GaL  197;  12  CaL  163:  17  Gal. 231:  22  GaL'496;  26  GaL 615;  28 GaL  175; 
29  Gal.  178,  386;  82  Gal.  11. 219;  84  Gal.  334;  87  Gal.  486;  88  CaL  481;  39  Gal. 
612:  43  CaL  219;  47  GaL  67;  50  GaL  376,  429;  52  Gal.  442,  496:  68  Gal.  316; 
and  see  Black  v.  Sprague,  March  6th,  1880, 5  Pac  G.  L.  J.  92. 

SUBDivisiOH  8.  Lines  and  angles  prevail— 23  GaL  502. 

Subdivision  4.  Road  or  stream  as  boundary— 22  GaL  484;  25  CaL 
122;  42  Gal.  826;  60  Gal.  31;  51  GaL  195, 425. 

SUBDivisioir  6.  Reference  to  map— 10  Gal.  589;  24  GaL  485;  88  CaL 
448:  47  CaL  52:  50  GaL  821,388,429,450;  Black  v.  Sprague,  March  6tb, 
1880, 5  Pac.  G.L.  J.  92. 

§  2078.  An  offer  of  compromise  is  not  an  admission 
that  anything  is  due. 
Ofllto  to  compromise-«-af ter  suit  brought,  sec.  997. 

§  2079.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufilcient  to  justify  a  judgment 
of  divorce. 

Divorce— generally,  sec.  76,  subd.  4,  note. 

Ooafesaiona-^ust  be  corroborated,  41  Gai.  108:  as  evidence  geneN 
ally,  sec.  1870,  subd.  2». 
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CHAPTER  n. 
FROCHETDINGS    TO     PERPBTUATE     TESTI- 

Momr. 

2068.  Evidence  may  be  perpetuated. 

2084.  Maimer  of  application  for  order. 

2085.  Notice  of  time  and  place  to  be  glren. 
2066.  Manner  of  taklnsr  tne  deposition. 
2087.  Deposition  to  be  filed. 

_  2088.  When  the  CYldence  may  be  produced. 
S  2089.  Effect  of  the  deposition. 


be  taken  and 


§  2063.  The  testimony  of  a  i^itness  may 
perpetuated  as  provided  in  this  chapter. 

§  2064.  The  applicant  must  produce  to  a  judge  of  the 
Superior  Court  a  petition,  verified,  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  State,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  adverse  parties ;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he' 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  jgeneral  outline  of  the  facts  expected  to 
be  proved.  The  ]udge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig> 
nating  the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  coimty  where  the  prop- 
erty to  be  affected  by  such  evidence  is  situated,  or  the 

J'udge  making  the  order  resides,  as  may  be  directed  by 
lim,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
April  16th,  1880.] 
GoDX  Civ.  Psoo.- 
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§  2065.  The  person  appointed  by  the  judge  to  take 
the  depositions  is  authorized,  if  a  resident  of  this  State, 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  per- 
sonal service  or  publication— or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
next  sectiout  with  proof  of  like  service  of  publication  of 
the  notice— to  take  the  deposition  of  the  witness  named  in 
the  order  of  the  judge,  or  in  the  commission,  or,  if  more 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  continued  from  time  to  time.  [In 
effect  July  1st,  1874.] 

§  2086.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  be  taken  in  another  State, 
it  must  be  taken  upon  a  commission  to  be  issued  by  the 
judge  allowiug  the  examination,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  foi 
such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  subscribed 
by  the  witness,  then  certified  by  tne  officer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
•  order  of  the  judge  allowing  the  examination,  who  shall 
file  the  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice.  [In  effect  July 
Ist,  1874.] 

§  2087.  The  petition  and  order,  and  papers  filed  by  the 
judge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  axe  prima  facie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2068.  If  a  trial  be  had  between  the  parties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  such  depositions  prove,  or 
tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  be  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony, 
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the  depositions  or  copies  thereof  may  be  used  by  either 
party,  subject  to  all  legal  objections;  but  if  the  parties 
attended  at  the  examination,  no  objection  to  the  lorm  of 
an  interrogatory  can  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination.  [In  effect  July  1st, 
1874.] 

^  2069.  The  deposition  so  taken  and  read  in  evidence 
has  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  every  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
^ven  by  him,  may  be  made  in  the  same  manner  as  if  he 
were  examined  orally  at  the  trial. 
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CHAPTER  in. 

ADMZNXBTRATION    OF    OATHS    AND 
AFFZRMATIONB. 

S  2098.  Judicial  aod  certain  offlcen  sattaorlzed  to  administer  oallis. 

li  2091.  Form  of  ordinary  oath  to  a  witness. 

I  2095.'  Form  may  be  varied  to  suit  witness'  belief. 

I  2090.  Same. 

S  2007.  Ai^  person  wbo  prefers  it  may  dedare  or  afllxm. 

§  2093.  Every  court,  every  judge  or  clerk  of  any  court, 
every  justice  and  every  notary  public,  and  every  officer 
or  person  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- 
minister oaths  or  a£Srmations. 

Administration  of  oaths— by  whom,  sec.  128,  snbd.  7j  sec.  177,  snbd. 
4 ;  Political  Code,  sees.  1028, 4118 :  by  clerk  forecourt,  48  CaL  197 :  prelim- 
inary  questions,  4Q  CaL  883. 

§  2094.  An  oath,  or  affirmation.  In  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form:  "You  do  solemnly  swear  (or  af- 
ilrm,  as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and  — , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1874.] 

§  2095.  "Whenever  the  court  before  which  a  person  is 
Offered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

f2096.  When  a  person  is  sworn  who  believes  in  any 
er  than  the  christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremomes  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing forin:  ';You  do  solemnly  affirm  (or  declare)  that," 
etc.,  as  in  section  two  thousand  and  ninety-four. 


i 
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CHAPTBE  IV. 
GBNBRAL  PROVISIONS. 

S  2101.  Qnestions  of  fact  to  be  decided  by  the  jury,  and  the  evidence . 
addressed  to  them. 

i2102.  Questions  of  law  addressed  to  the  court. 
2103.  Questions  of  fact  by  court  or  referee. 
2104.  Honeys  paid  into  court. 

§  2101.  All  questions  of  fact,  where  the  trial  is  hy 
jury,  other  than  those  mentioned  in  the  next  section,  are 
to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
be  addressed  to  them,  except  when  otherwise  provided 
by  this  Code.  [In  effect  July  1st,  1874.] 
.  Oompare^sec.  2061. 

Qnestiona  of  fact,  for  jury— 4  Cal.  260;  9  CaL  665;  18  Cal.  376;  25  Cal. 
197;  30  Cal.  215;  32  CaL  213;  34  Cal.  663:  and  see  52  Cal.  315;  People  v. 
WoQff  Ah  Ngpw,  Feb.  10th,  1880, 4  Fac.  C.  L.  J.  552;  People  v.  Mitchell, 
Hay^tfth,  1880,  6  Pac.  C.  L.  J.  473:  effect  of  evidence,  for  jury,  sec. 
2061  and  note:  fraudulent  intent,  Civil  Code,  sec.  8442;  60  Cal.  13i,  140; 
Diligence,  as  to,  50  Cal.  578, 581 ;  52  Cal.  45 :  nuisance,  29  Cal.  156 ;  30  Cal. 
379;  &  CaL  55:  presumptions  of  fact,  51  CaL  588. 

§  2102.  All  questions  of  law,  including  the  admissi- 
binty  of  testimony,  the  facts  preliminarv  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Ftovince  of  court— questions  of  law,  6  Cal.  119;  15  Cal.  27, 367;  24  Cal. 
268;  30  CaL 548:  36  Cal.  462;  44  CaL  145;  45  CaL  255;  49  CaL  253:  52  Cal. 
244;  admissibility  of  evidence,  etc.,  4  Cal.  105;  23  Cal.  339;  47  Cal.  194;  49 
CaL  56:  construction  of  writings,  39  Cal.  523;  50  Cal.  32. 

Knowledge  of  the  court— scope  of  Judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury^  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 
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with  the  county  treasnrer,  to  be  held  by  him  subject  to 
the  order  of  ttib  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Such  ap- 
pointment shall  be  filed  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  revooation  in  writing  is  filed  with  the  counts 
treasurer,  who  shall  thereupon  write  "revoked,"  in  ink 
across  the  face  of  the  appomtment.  pji  effect  July  1st, 
1874.] 

Deposit  in  court— sees.  573-^4;  corresponding  provision,  sec  573. 

Deposit  with  connty  treasurer-liable  to  taxation,  90  CaL  ^42. 

Final  repealing  cUnie  -conqare,  sees.  9, 18.* 
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INSOLVENT  ACT  OF  1880. 


ABTICLB  I. 
GENERAL  SUBJECT  OF  THE  ACT. 

§  1.  Every  inaolvent  debtor  may,  upon  compliance 
with  the  proYisions  of  this  act,  be  discnarged  from  his 
debts  and  liabilities.  This  act  shall  be  known  and  may 
be  cited  as  the  Insolvent  Act  of  eighteen  hundred  and 
eighty. 

Strict  ooiistraotion->7  CiO.  428;  9  CaL  478;  31  CaL  lOT. 

InBolrenoy  decisions— sec.  1822n. 

Bepealing  clause— sec.  68. 

Suspension— of  State  tosolvent  laws  by  Federal  Bankmpt  Law, 
Boedfleld  v.  Bead,  July  20tb,  1880;  Lewis  v.  Santa  Clara  County  Court. 
Sept.  aid,  1880. 

ARTICLE  n. 

VGLnNTART  INSOLVENCY. 

§  2.  An  insolvent  debtor,  owine  debts  exceeding  in 
amount  the  sum  of  three  hundred  dollars,  may  apply  by 
petition  to  the  Superior  Court  of  the  county,  or  city  and 
county,  in  which  he  has  resided  for  six  months  next  pre- 
ceding the  filing  of  his  petition,  to  be  discharged  from  his 
debts  and  liabilities.  In  his  petition  he  shall  set  forth  his 
place  of  residence,  his  inability  to  pay  all  his  debts  in 
full,  his  willingness  to  surrender  all  nis  estate  and  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  a 
discharge  from  his  debts  and  liabilities,  and  shall  annex 
thereto  a  schedule  and  inventory,  and  valuation,  in  com- 
pliance with  the  provisions  of  this  act.  The  filing  of  such 
petition  shall  be  an  act  of  insolvency,  and  thereupon 
such  petitioner  shall  be  adjudged  an  insolvent  debtor.   . 

Petition— requisites,  8  C^.  44;  19  CaL  162:  82  CaL  406;  and  see  next 
note:  amendment, sec.  8o;  22  CaL  88 :•  objections, raising,  sec.  Mr. 

Besidence— six  months  in  comity,  ayeiring  in  petition,  10  CaL  483; 

[646] 
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S8  Cal.  610f  640;  MCal.92;  and  compare,  28  CaL  900:  genenlly,  aee  Code 
CiT.  Froc.  sec.  108,  subd.  In, 

Superior  Oooxt— Jurisdiction  of  proceedings  In  insolvency.  Cods 
ClT.  rroc.  sec  70,  subd.  4. 

§  3.  Said  schedule  most  contain  a  fall  and  true  state- 
ment of  all  his  debts  and  liabilities,  ezhibitinff  to-the  best 
of  his  knowledge  and  belief  to  whom  said  debts  or  liabil- 
ities are  due,  the  place  of  residence  of  his  creditors,  and 
the  sum  due  to  each;  the  nature  of  the  indebtedness  or 
demand,  whether  founded  on  written  security,  obligation, 
contract,  or  otherwise;  the  true  cause  and  consideration 
thereof,  and  the  time  and  place  when  and  where  said  in- 
debtedness accrued,  and  a  statement  of  any  existing 
pledge,  lien,  mortgage,  judgment,>or  other  security  for 
the  payment  of  the  same. 

Schedule-contents  of,  10  GaL  416. 483: 14  CaL  179;  10  CaL  102:  »GiL 
690:  objections  to,  sec  Mn;  22  CaL  98;  31  CaL  828;  32  CaL  406;  94  00.02. 

§  4,  Said  inventory  must  contain  an  aecurate  descrip- 
tion of  all  the  estate,  both  real  and  personal,  of  the  peti- 
tioner, including  his  homestead,  if  any,  and  all  property 
exempt  by  law  from  execution,  and  where  the  same  is 
situated,  and  all  incumbrances  thereon. 

Intrentory— see  Sohxdulb,  sec.  On. 

8  5.  The  petition,  schedule,  and  inventory  most  be 
verified  by  the  affidavit  of  the  petitioner  annexed  thereto, 

and  shall  be  in  form  substantially  as  follows:  I, ,  do 

solemnly  swear  that  the  schedule  and  inventory  now  de- 
livered by  me  contain  a  full,  perfect,  and  true  disoovery 
of  all  the  estate,  real,  personal,  and  mixed,  goods  and 
effects  to  me  in  any  way  belonging;  all  such  debts  as  are 
to  me  owing,  or  to  any  person  or  persons  in  trust  forme, 
and  all  securities  and  contracts,  and  contracts  whereby 
any  money  may  hereafter  become  payable,  or  any  benefit 
or  advantage  accrue  to  me  or  to  my  use,  or  to  any  other 
person  or  persons  in  trust  for  me;  that  I  have  no  lands, 
money,  stock,  or  estate,  reversion  or  expectancy,  besides 
that  set  forth  in  my  schedule  and  inventory;  that  I  have, 
in  no  'instance,  created  or  acknowledged  a  debt  for  a 
greater  sum  than  I  honestly  and  truly  owe;  that  I  have 
not,  directly  or  indirectly,  sold,  or  otherwise  disposed  of, 
or  concealea  any  part  of  my  property,  effects,  or  oen- 
tracts;  that  I  have  not  in  any  way  compounded  with  my 
creditors  whereby  to  secure  the  same,  or  to  receive,  or  to 
expect  any  profit  or  advantage  therefrom,  or  to  defrand 
or  deceive  any  creditor  to  whom  I  am  indebted  ia  any 
manner.    So  help  me  Qod. 

Bignatan-to  petition  and  schedule,  10  CaL  102;  92  CaL  408. 
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§  6.  Upon  receiving  and  filing  such  petition,  schedule, 
and  inventory,  the  court  shall  make  an  order  declaring 
the  petitioner  insolvent,  and  directing  the  sheriff  of  the 
county  to  taJ^e  possession  of  all  the  estate,  real  and  per- 
sonal, of  the  debtor,  except  such  as  may  be  by  law  ex- 
empt from  execution,  and  of  all  his  deeds,  vouchers,  books 
of  account,  and  papers,  and  to  keep  the  same  safelv  until 
the  appointment  of  an  assignee.  Said  order  shall  further 
forbid  the  payment  of  any  debts  and  the  delivery  of  any 
property  belonging  to  such  debtor,  to  him,  or  for  his  use, 
and  the  transfer  of  any  property  by  him;  and  shall  fur- 
ther appoint  a  time  and  place  for  a  meeting  of  the  cred- 
itors, to  prove  their  debts  and  choose  one  or  more  as- 
signees ot^the  estate,  which  shall  not  be  less  than  thirty 
days  after  the  making  of  said  order,  and  shall  designate 
a  newspaper  or  newspapers  of  general  circulation  in  which 
publication  thereof  snail  be  made.  Upon  the  granting  of 
said  order,  all  proceedings  against  the  said  Insolvent  shall 
be  stayed. 

Deposit  of  books,  etc.— sec.  22. 

Not  less  than  thirty  days^notice  of  creditors'  meeting*  M  Ci^  197; 
Wilson  V.  His  Creditors,  July  6tb,  1880, 5  Pac.  0.  L.  J.  662. 

Order  staying  proceedings— operates  from  date,  14  Gal.  47 :  enforce* 
ment  of,  Bandy  v.  Bansome,  Jan.  i9tb,  1880, 4  Pac.  C.  L.  J.  SSI. 

Oomhining  proceedings— nnder  this  section,  and  issuing  from 
chambers,  86  OaL  24. 

§  7.  A  copy  of  said  order  shall  immediately  be  pub- 
lisned  by  the  clerk  of  said  court,  in  the  newspaper  or 
newspapers  designated  therein,  as  often  as  the  newspaper 
is  printed  before  the  meeting  of  creditors,  and  be  served 
by  the  clerk  forthwith  by  Umted Statesman,  postage  pre- 
paid, or  personally^  on  all  creditors  named  in  the  sched- 
ule. The  order  of  adjudication  shall  direct  the  publica- 
tion thereof  in  a  newspaper  published  in  the  county,  or 
city  and  county,  in  which  the  i>etition  is  filed,  if  there  be 
one,  and  if  there  be  none,  in  a  newspaper  published  near- 
est to  such  county,  or  city  and  county;  provided^  that  no 
order  of  adjudication  upon  creditors'  petition  shall  be  en- 
tered, unless  there  first  be  deposited  with  the  clerk,  in 
addition  to  the  usual  cost  of  commencing  said  proceed- 
ings, a  sum  of  money  sufficient  to  defray  the  cost  of  the 
publication  ordered  by  the  court,  and  ten  cents  for  each 
copy,  to  be  mailed  to  or  served  on  the  creditors,  which 
latter  sum  is  hereby  constituted  the  legal  fee  of  the  clerk 
for  the  mailing  or  service  required  in  uds  section. 

Fublioation  of  notice  to  oreditors— Jurisdictional  importaiice,  19 
Cal.  162;  22Cal.  88;  81  Cal.  168:  pnx^of,  31  Cal.  201;  33  GaL  080:  and 
compare  as  to  summons,  Gode  OIt.  Proc.  see.  414,  suhd.  8,<note. 
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Service  tof  mail-compere  aa  to  depoelt  of  enrnmoM,  Ckxle  dr. 
Proc.  sec.  413;  9  CaL  616;  »  CaL  505. 

Feraonal  Berriee-compare  aa  to  siiniinoiKB,  Ck>de  Civ.  Froc  aees. 
410.411. 

ABTIOLE  m. 
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§  8.  An  adjadication  of  insolyency  may  be  made  on 
the  petition  of  five  or  more  creditors,  residents  of  this 
State,  whose  debts  or  demands  accrued  in  this  State,  and 
amount  in  the  aggrefi^ate  to  not  less  than  five  hundred 
dollars;  provided,  that  said  creditors,  or  either  of  them, 
have  not  become  creditors  b^  assignment  within  thirty 
days  prior  to  the  filing  of  said  petition.  Such  petition 
must  be  filed  in  the  Superior  Court  of  the  county,  or  city 
and  county,  in*  which  the  debtor  resides  or  has  his  place 
of  business,  and  must  be  verified  by  at  least  three  of  the 
petitioners,  setting  forth  that  such  person  is  about  to  de- 
part from  the  State,  with  intent  to  defraud  his  creditors; 
or  being  absent  from  the  State  with  such  intent,  re- 
mains aosent;  or  conceals  himself  to  avoid  the  service 
of  legal  process;  or  conceals,  or  is  removing  any  of  his 
property  to  avoid  its  being  attached  or  taken  on  legal 
process;  or  being  insolvent,  has  suffered  his  property  to 
remain  under  attachment,  or  leeal  process,  for  four  days; 
or  has  confessed,  or  offered  to  allow  judgment  in  favor  of 
any  creditors;  or  willfully  suffered  judgment  to  be  taken 
against  him  by  default;  or  has  suffered,  or  procured  his 
property  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  one  or  more  of  his  creditors;  or  has  made 
any  assignment,  gift,  sale,  conversance,  or  transfer  of  his 
estate,  pioperty.  rights,  or  credits,  with  intent  to  delay, 
defraud,  or  hinder  his  creditors;  or  in  contemplation  of 
insolvency,  has  made  any  i>ayment,  gift,  grant,  sale,  con- 
veyance, or  transfer  of  his  estate,  property,  rights,  or 
credits ;  or  has  been  arrested  and  held  in  custody  by  vir- 
tue of  any  civil  process  of  court  founded  on  any  debt  or 
demand,  and  such  process  remains  in  force,  and  not  dis- 
charged by  payment,  or  otherwise,  for  a  period  of  four 
days;  or  being  a  merchant  or  tradesman,  has  stopped  or 
suspended,  and  not  resumed  payment  within  a  period  of 
forty  days  after  maturity  of  any  written  acknowledg- 
ment of  indebtedness,  unless  the  party  holding  such  ac- 
knowledgment has,  in  writing,  waived  the  right  to  pro- 
ceed under  this  subdivision;  or  being  a  bank,  or  banker, 
agent,  broker,  factor,  or  commission  merchant,  has  failed 
for  forty  days  to  pay  any  moneys  deposited  with  or  re- 
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ceived  by  him  in  a  fiduciary  capacity,  upon  demand  of 
payment,  excepting  savings  and  loan  banks,  or  associa- 
tions, who  loan  the  money  of  their  stockholders  and  de- 
positors on  real  estate,  and  provide  in  their  by-laws  for 
the  repayment  of  such  deposits.  The  petitioners  may, 
from  time  to  time,  amend  and  correct  the  petition,  so  that 
the  same  shall  conform  to  the  facts,  by  leave  of  the  court 
before  which  the  proceedid)^  are  pending,  but  nothing  in 
this  section  shall  oe  construed  to  invalidate  any  loan  of 
actual  value,  or  the  security  therefor,  made  in  j^ood  faith 
upon  a  security  taken  in  good  faith  on  the  occasion  of  the 
nulling  of  sucn  loan;  the  said  petition  shall  be  accompa- 
nied by  a  bond  with  two  sureties  in  the  penal  sum  of  at 
least  five  hundred  dollars,  conditioned  that  if  the  debtor 
should  not  be  declared  an  insolvent,  the  petitioners  will 
pay  all  costs  and  damages,  including  a  reasonable  attor- 
ney's fee,  thatthe  debtor  may  sustain  by  reason  of  the  fil- 
ing of  said  petition.  The  court  may,  upon  motion,  direct 
the  filing  of  an  additional  bond  with  different  sureties 
when  deemed  necessary. 
Intent  to  defraud  his  credito»-Hsee  sec.  65,  notes. 

Conceals  himself— to  avoid  service  of  process,  compare  as  to  pub- 
lication of  suxomons.  Code  Civ.  Proc.  sec.  412;  6  CaL  201;  12  Cai.  283; 
a6Cal.l49. 

Fiduciary  capacity— see  8  Cal.  619. 

Amended  petition— compare  Code  Civ.  Proc.  sec.  473  and  notes. 

Bond— compare  Undestaxivo,  genxsally.  Code  Civ.  Proc. 
sec.  941n. 

g  9.  Upon  the  filing  of  such  creditors'  petition,  the 
court  shall  issue  an  order  requiring  such  debtor  to  show 
cause,  at  a  time  and  place  to  be  fixed  by  said  court, 
why  he  should  not  be  adjudged  an  insolvent  debtor,  and 
at  the  same  time,  or  therea^r,  upon  good  cause  shown 
therefor,  said  court  may  make  an  order  forbidding  the 
payment  of  any  debts,  and  the  deliverv  of  any  property 
belonging  to  such  debtor  to  him  or  for  his  use,  or  the  trans- 
fer of  any  property  by  him. 

Order  forbidding  payment,  etc.— see  sec.  6:  injunction  generally, 
c(Mnpare  Code  Civ.  Proc.  sec.  j25  et  seq. 

§  10.  A  copy  of  said  petition,  with  a  copy  of  the  or- 
der to  show  cause,  shall  be  served  on  the  debtor,  in  the 
same  manner  as  is  provided  by  law  for  the  service  of  sum- 
mons in  civil  actions,  but  such  service  shall  be  made  at 
least  ten  days  before  the  time  fixed  for  the  hearing;  pro- 
videdf  that  if,  for  any  reason,  the  service  is  not  made,  the 
order  may  be  renewed,  and  the  time  and  place  of  hearing 
changed;  or  by  a  supplemental  order  by  the  court,  or  if 

CoDB  Crv.  Pboo.- 
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such  debtor  cannot  be  found,  or  his  place  of  abode  ascer- 
tainedy  service  shall  be  made  by  publication  as  is  pro- 
vided in  the  Code  of  Civil  Procedure  for  service  of  sum- 
mons by  publication. 

Senrice  of  ■mnmons— in  civil  actions,  CSode  Civ.  Froc.  aec.  411  and 
notes. 
Pnblicatlon  of  sominons— C!ode  Cin.  Proc.  sees.  412, 4U  and  notes. 

§  11.  At  the  time  fixed  for  the  hearing  of  said  order  to 
show  cause,  or  such  other  time  as  it  may  be  adjourned  to, 
the  debtor  may  demur  to  the  petition  for  the  same  causes 
as  is  provided  for  demurrer  in  other  cases  by  the  Code  of 
Civil  procedure.  If  the  demurrer  be  overruled,  the  debtor 
shall  have  ten  days  thereafter  in  which  to  answer  the  peti- 
tion. If  the  debtor  answer  the  petition,  such  answer 
shall  contain  a  specific  denial  of  the  material  aHegations 
of  the  petition  controverted  by  him,  and  shall  be  verified 
in  the  same  manner  as  pleadings  in  civil  actions;  and 
the  issues  raised  thereon  may  be  tried  with  or  without  a 
jury,  according  to  the  practice  provided  by  law  for  the 
trial  of  civil  actions. 

Demurrer— Code  Civ.  Froc.  sec.  490  and  notes. 

Answer  after  demturer— overrtiled,  compare  Code  dr.  Proc.  sec 

472  and  note. 

Contents  of  anBwer--coxnpard  Code  Civ.  Froc.  sec  437  and  notes. 
Verification  of  pleadings— Code  Civ.  Froc.  sec.  446  and  notes. 
Trial  of  civil  actions— Code  Clr.  Froc.  sees.  588-661. 

§  12.  If  the  respondent  shall  make  default,  or  if,  after 
a  trial,  the  issues  are  found  in  favor  of  the  jietitioners, 
the  court  shall  make  an  order  adjudging  that  said  respond- 
ent is,  and  was  at  the  time  of  filing  the  petition,  an  in- 
solvent debtor,  and  shall  require  said  debtor,  within  such 
time  as  the  court  may  designate,  to  file  in  court  the  sched- 
ule and  inventory  provided  for  in  sections  three  and  four 
of  this  act;  and  thereupon  all  proceedings  shall  be  had 
in  said  matter  in  the  same  manner  as  if  said  debtor  had 
volutarily  filed  his  petition. 

§  13.  If,  upon  such  hearing  or  trial»  the  issues  are 
found  in  favor  of  the  respondent,  the  proceedings  shall 
be  dismissed,  and  the  respondent  shall  recover  costs  from 
the  petitioning  creditors  in  the  same  manner  as  on  final 
judgment  in  civil  actions. 

Costs— In  civil  actions.  Code  Civ.  Froc.  sec.  1021  a*eq. 

§  14.  If  the  debtor  has  failed  to  appear  after  service, 
personally  or  by  publication,  or  is  absent,  or  cannot  be 
found,  the  schedule  and  inventory  may  be  prepared  by 
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the  sheriff,  or  by  the  assignee,  from  the  best  ixif ormation 
he  can  obtain. 

ABTICLE  IV, 


§  15.  At  a  meeting  of  the  creditors,  in  open  court, 
those  having  proven  their  claims,  by  filing  a  verified  state- 
ment showing  the  amount,  nature,  and  security,  if  any, 
shall  proceed  to  the  election  of  one  assignee.  The  assignee 
shall  be  a  resident  of  the  county  where  the  insolvent 
resides,  or  where  he  has  carried  on  his  business.  In  elect- 
ing an  assiguee,  the  opinion  of  the  majority  in  amount  of 
claims  shall  prevail.  The  clerk  of  the  court  shall  keep  a 
minute  of  the  deliberations  of  said  creditors,  and  of  the 
election  and  appointment  of  an  assignee,  and  enter  the 
same  upon  the  records  of  the  court.  The  assignee  shall 
file,  within  five  days,  unless  the  time  be  extended  by  the 
court,  with  the  clerk,  a  bond,  in  an  amount  to  be  fixed  by 
the  court,  to  the  State  of  California,  with  two  or  more 
sufficient  sureties,  approved  by  the  court,  and  conditioned 
for  the  faithful  performance  of  the  duties  devolving  upon 
him.  The  bond  shall  not  be  void  upon  the  first  recovery, 
but  may  be  sued  upon  from  time  to  time  by  any  creditor 
aggrieved,  in  his  own  name,  until  the  whole  penalty  is  ex- 
hausted. The  sureties  on  such  bond  may  be  required  to 
justify,  upon  the  application  of  any  party  interested,  in 
the  same  manner  as  bail  upon  arrest  in  civil  cases. 
Residence— sec.  2n. 

Bond— see  sec.  8n :  successive  suits  on,  compare  Code  Civ.  Froc.  sec. 
1392. 

Jnstiflcation  of  bail  upon  arrest— Code  Civ.  Proc.  sees.  493-496. 

§  16.  If,  on  the  day  appointed  fort  the  meeting,  the 
creditors  do  not  attend.,  or  refuse  to  elect  an  assignee;  or 
if,  after  election,  the  assignee  shall  fail  to  qualify  within 
the  proper  time,  it  sball  be  lawful  for  the  court  before 
which  the  said  meeting  may  take  place,  to  appoint  an 
assignee  and  fix  the  amount  of  his  bond. 

Title  of  assignee— when  vests,  14  Cal.  47;  39  Cal.  137;  48  Cal.  201. 

Estate  conveyed  by  assignment— toll  franchise  does  not  pass,  41 
Cal.aw. 

Bzempt  from  execution- Code  Civ.  Proc.  sec.  690  and  notes. 

§  17.  As  isoon  as  an  assignee  is  appointed  and  quali- 
fied, the  clerk  of  the  court  shall,  by  an  instrument  under 
his  hand,  and  seal  of  the  court,  assign  and  convey  to  the 
assignee  all  the  estate,  real  and  personal,  of  the  debtor, 
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with  all  his  deeds,  books,  and  papexs  relating  thereto,  and 
such  assignment  shall  relate  back  to  the  commencenient 
of  the  proceedings  in  insolvency,  and  by  operation  of  law 
shall  vest  the  title  to  all  such  propertv  and  estate,  both 
real  and  personal,  in  the  assignee,  although  the  same  is 
then  attached  on  mesne  process,  as  the  property  of  the 
debtor,  and  shall  dissolve  any  attachment  made  within 
one  month  next  preceding  the  commencement  of  the  in- 
solvency proceedings.  Such  assignment  shall  operate  to 
vest  in  the  assignee  all  the  estate  of  the  insolvent  debtor 
not  exempt  by  law  from  execution. 

Assignee  proMonting  action— see  sec.  21,  sabd.  1:  satetltatloii  for 
Insolvent,  compare  Code  Civ.  Proc.  sec.  385. 
Oondnsive  eTidence— see  Code  Civ.  Proc.  sec.  18S7. 

§  18.  The  assignee  shall  have  the  right  to  recover  all 
the  estate,  debts,  and  effects  of  said  insolvent.  If,  at  the 
time  of  the  commencement  of  proceedings  in  insolvency, 
an  action  is  pending  in  the  name  of  the  debtor,  for  the 
recovery  of  a  debt  or  other  thing  which  might  or  ought  to 

Eass  to  the  assignee  by  the  assignment,  the  assignee  shall 
e  allowed  and  admitted  to  prosecute  the  action,  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally 
commenced  by  him.  In  suits  prosecuted  by  the  assignee, 
a  certified  copy  of  the  assignment  made  to  him  shsul  be 
conclusive  evidence  of  his  authority  to  sue. 
Oertifled  copy— of  assignment,  compare  Code  Civ.  Proc.  sees.  1919, 

l923a 

Oondnsive  evidence— sec.  17n. 

§  19.  The  assignee  shall,  within  one  month  after  the 
making  of  the  assignment  to  him,  cause  the  same  to  be  re- 
corded in  every  county,  or  city  and  counlj',  within  this 
State  where  any  lands  owned  by  the  debtor  are  situated, 
and  the  record  of  such  assignment,  or  a  duly  certified  copy 
thereof,  shall  be  conclusive  evidence  thereof  in  all  courts. 
Resignation  of  assignee— compare  Code  Civ.  Proc.  sec.  14Zh. 

§  20.  Any  assignee  may  at  any  time,  by  writing  filed 
in  court,  resign  his  appointment,  having  first  settled  his 
accounts,  and  delivered  up  all  the  estate  to  such  suc- 
cessor as  the  court  shall  appoint;  provided,  that  if,  in  the 
discretion  of  the  court,  the  circumstances  of  the  case  re- 
quire it,  upon  good  cause  being  shown,  the  court  may,  at 
auy  time  before  such  settlement  of  account  and  delivery 
of  the  estate  shall  have  been  completed,  revoke  the  ap- 
pointment of  such  assignee  and  appoint  another  in  his 
stead.  The  liability  of  the  outgoing  assignee,  or  of  the 
sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
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chareed,  released,  or  affected  by  such  -appointment  of 
another  in  his  stead. 

§  21.  The  said  assignee  shall  have  power: 
I..T0  sue  in  his  own  name  and  recover  all  the  estate^ 
debts,  and  things  in  action,  belonging  or  due  to  such 
debtor,  and  no  set-off  or  counter-claim  shall  be  allowed  in 
any  such  suit,  for  any  debt,  unless  it  was  owing  to  such 
creditor  by  such  debtor  at  the  time  of  the  adjudication  of 
insolvency; 

2.  To  take  into  his  possession  all  the  estate  of  such 
debtor  except  property  exempt  by  law  from  execution, 
whether  attached  or  delivered  to  him,  or  afterward  dis- 
covered, and  all  books,  vouchers,  evidence  of  indebted- 
ness, and  securities  belonging  to  the  same; 

3.  In  case  of  a  non-resident  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  who  shall 
have  attached  any  of  the  property  of  such  debtor,  or 
who  shall  have  in  nis  possession  any  moneys  arising  from 
the  sale  of  such  property,  all  such  property  and  moneys, 
on  paying  him  his  lawful  costs  and  charges  for  attach- 
ing and  keeping  the  same; 

4.  From  time  to  time  to  sell  at  public  auction  all  the 
estate,  real  and  personal,  vested  in  him  as  such  assignee, 
which  shall  come  to  his  possession  and  as  ordered  by  the 
court; 

5.  On  such  sales  to  execute  the  necessary  conveyances 
and  bills  of  sale; 

6.  To  redeem  all  valid  mortgages  and  conditional  con- 
tracts, and  all  valid  pledges  of  personal  jproperty,  and  to 
satisfy  any  judgments  which  may  be  an  incumbrance  on 
any  property  sold  by  him,  or  to  sell  such  property  subject 
to  such  mortgage,  contracts,  pledges,  or  judgments. 

7.  To  settle  all  matters  and  accounts  between  such 
debtor  and  his  debtors,  subject  to  the  approval  of  the 
court; 

8.  Under  the  order  of  the  court  appointing  him,  to  com- 
pound with  any  person  indebted  to  such  debtor,  and 
thereupon  to  discharge  all  demands  against  such  person; 

9.  To  have  and  recover  from  any  person  receiving  a  con- 
veyance, gift,  transfer,  payment,  or  assignment,  made 
contrary  to  any  provision  01  this  act,  the  property  there- 
by transferred  or  assigned,  or  in  case  a  redelivery  of  the 
property  cannot  be  had,  to  recover  the  value  thereof, 
with  damages  for  the  detention. 

POWERS  OF  ASSiaNEE. 
SuBBivisiOK  1.   Sae  in  his  own  name,  etc.— eee  sec.  18.  Ooimter- 
claim— see  Code  Civ.  Proc.  sec.  438  and  notes. 
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SxTBDTVieiov  2.  Ezsmptionfl— see  Code  Civ.  Ftoc  sec.  fl96».  At- 
taehment— see  Code  Civ.  Froc.  537  et  teq.  Books,  etc.— sheriff's  pre- 
vious control,  sec.  6:  deposited  with  clerk:,  sec.  22. 

SUBDiYisioir  3.  Attachment— see  Code  Civ.  Froc.  587-559  sad  notes. 

SuBDrvTSioir  4.   Sale  of  propertf— by  assignee,  sees.  25-27. 

SUBDiviBiOK  6.  Satisfkction  of  judgment— see  Code  Cir.  Proc. 
sec.  675  and  note. 

SUBDiTiBioir  8.  Oompoand  with  debtor— compare  as  to  executor, 
etc..  Code  Civ.  Proc.  sec.  1588:  accord  and  satisfaction,  see  Civil  Code, 
sees.  1521-1524. 

SuBDiYisioir  9.  Frandnlent  transfers  occ.  55.  Olaim  and  de- 
livery—see Code  Civ.  Proc.  sec.  509  et  seq.  Damages  for  detention- 
see  nnder»B]EFLEyiir  JuDGMEirT,  Code  Civ.  Proc.  sec.  667». 

§  22.  The  insolvent  shall,  either  before  or  on  the  day 
appointed  for  the  meeting  of  creditors,  deliver  to  the  court 
all  the  commercial  or  account  books  he  may  have  kept, 
which  books  shall  be  deposited  in  the  clerk's  office  of 
said  court.  Said  insolvent  shall  also  deliver  to  the  court, 
at  the  same  time,  all  vouchers,  notes,  bonds,  bills,  securi- 
ties, or  other  evidences  of  debt,  in  any  manner  relating  to 
or  having  any  bearing  upon  or  connection  with  the  prop- 
erty surrendered  by  said  debtor,  and  all  sach  papers  or 
securities  shall  be  deposited  in  the  clerk's  office  of  said 
court,  and  the  clerk  shall  hand  them  over,  together  with 
the  books  of  the  insolvent,  to  the  assignee  "who  may  be 
appointed. 

Books,  vonchers,  etc.— see  sees.  6  and  21,  sabd.  2:  effect  of  faUnre 
to  deposit,  19  Cal.  691 ;  31  CaL  201. 

§  23.  If  any  person,  before  the  assignment  is  made, 
having  notice  of  the  commencement  of  proceedings  in  in- 
solvency, embezzles  or  disposes  of  any  of  the  moneys, 
foods,  chattels,  or  effects  of  the  insolvent,  he  is  chargea- 
le  therewith,  and  liable  to  an  action  by  the  assignee  for 
double  the  value  of  the  property  so  embezzled  or  disposed 
of,  to  be  recovered  for  tne  benefit  of  the  estate. 

Embezzlement  of  property  of  estate— oMnpare  Code  Civ.  Proc. 
sec.  1458  and  notes. 

§  24.  The  same  penalties,  forfeitures,  and  proceedings 
by  citation,  examination,  and  commitment,  shall  apply  on 
behalf  of  an  assignee  against  persons  suspected  of  naving 
concealed,  embezzled,  conveyed  away,  or  disposed  of  anv 
property  of  the  debtor,  or  of  having  possession  or  knowl- 
edge of  any  deeds,  conveyances,  bonds,  contracts,  or  oth- 
er writings  which  relate  to  any  interest  of  the  debtor  in 
any  real  or  personal  estate,  as  provided  in  the  case  of  the 
estates  of  deceased  i)ersons  in  sections  one  thousand  four 
hundred  and  fifty-nine,  one  thousand  four  hundred  and 
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sixty,  and  one  thousand  four  hundred  and  sixty-one  of 
the  Code  of  Civil  Procedure. 

§  25.  The  assignee  shall  as  speedily  as  possible  convert 
the  estate,  real  and  personal,  into  money.  He  shall  keep 
a  regular  account  oi  all  moneys  received  by  him  as  as- 
signee, to  which  every  creditor  or  other  person  interested 
therein  may,  at  all  reasonable  times,  have  access.  Ko 
private  sale  of  any  property  of  the  estate  of  an  insolvent 
debtor  shall  be  valid,  unless  made  under  the  order  of  the 
court  upon  a  petition  in*  writing,  which  shall  set  forth  the 
facts  showing  the  sale  to  be  necessary.  Upon  filing  the 
petition,  notice  of  at  least  ten  days  shall  be  given  by  pub- 
lication and  mailing,  in  the  same  manner  as  is  provided 
in  section  seven  of  this  act.  If  it  appears  that  a  private 
sale  is  for  the  best  interests  of  the  estate,  the  court  shall 
order  it  to  be  made. 

Ftivate  sale— on  petition  and  order,  compare  Code  Civ.  Froc.  sees. 
1517, 151S  and  notes. 

§  26.  When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a 
perishable  nature,  or  is  liable  to  deteriorate  in  value,  or  is 
disproportionately  expensive  to  keep,  the  court  may  order 
the  same  to  be  sold  m  such  manner  as  may  be  deemed 
most  expedient,  under  the  direction  of  the  sheriff  or  as- 
signee, as  the  case  may  be,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  property  sold  until  the  further  order 
of  the  court. 

Sale  of  peziahable  or  depreciating  property— compare  Code  Civ. 
Froc.  sec.  1522. 

§  27.  Outstanding  debts,  or  other  property  due  or  be- 
longing to  the  estate,  which  cannot  be  collected  and  re- 
ceived oy  the  assignee  without  unreasonable  or  inconven- 
ient delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  the  remainder  of  the  estate. 

%  2&  Assignees  shall  be  allowed  all  necessary  expens- 
es in  the  care,  management,  and  settlement  of  the  estate, 
and  shall  collectively  be  entitled  to  charge  and  receive 
for  their  services  commissions  upon  all  sums  of  money 
coming  to  their  hands  and  accounted  for  by  them,  as  fol- 
lows: For  the  first  thousand  dollars,  at  the  rate  of  seven 
per  cent. ;  for  all  above  that  sum  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  five  per  cent. ;  and  for  all 
above  that  som,  at  the  rate,  of  four  per  cent. 

Amignee'a  fees— compare  Code  Civ.  Proc.  sees.  1616, 1618  and  notes. 
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§  29.  At  the  expiration  of  thiee  months  from  the  ap- 
pomtment  of  the  assignee  in  any  case,  or  as  much  earlier 
as  the  court  may  direct,  the  assi^ee  shall  exhibit  to  the 
court  and  to  the  creditors,  and  file  just  and  true  accounts 
of  all  his  receipts  and  payments  verified  by  his  oath,  and 
a  statement  of  the  property  outstanding,  specifying  the 
cause  of  its  outstanding,  also  what  debts  or  claims  are 
yet  undetermined,  and  stating  what  sum  remains  in  his 

f)osse8sion;  and  thereupon  a  dividend  shall  be  made,  un- 
ess  for  cause  the  court  shall  otheswise  order.  Thereafter 
further  accounts,  statements,  andtlividends  shall  be  made 
in  like  manner  as  often  as  occasion  requires. 

Acconntt— compare  as  to  executora,*  etc..  Code  Civ.  Proc.  sec  1682 
etseq. 

§  30.  The  court  shall  at  any  time,  upon  the  motion  of 
any  two  or  more  creditors,  require  the  assignee  to  file  his 
account,  and  if  he  has  funds  subject  to  distribution  he 
shall  be  required  to  distribute  them  without  delay. 

§  31.  All  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  property  and  es- 
.tate  pro  rata  without  priority  or  preference  whatever, 
other  than  as  provided  in  this  act,  and  in  section  one 
thousand  two  hundred  and  four  of  the  Code  of  Civil  Pro- 
cedure; providedy  that  any  debt  proved  by  any  person 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debt- 
or, shall  not  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  the  pay- 
ment of  such  debt  by  such  person  so  liable;  and  the 
share  to  which  such  debt  would  be  entitled  may  be  paid 
into  court,  or  otherwise  held  for  the  benefit  of  the  party 
entitled  thereto,  as  the  court  may  direct. 

Freferred  claims  for  wages— Code  Civ.  Proc.  sec.  1204. 

Payment  into  #oart— see  Code  Civ.  Proc.  sees.  572-574, 2104. 

§  32.  No  dividend  already  declared  shall  be  distribut- 
ed by  reason  of  debts  being  subsequently  proved,  but  the 
creditors  proving  such  debts  shall  be  entitled  to  a  divi- 
dend equal  to  those  already  received  by  the  other  credit- 
ors, before  any  further  dividend  is  made  to  the  latter; 
provided,  the  failure  to  prove  such  claim  shall  not  have  re- 
sulted from  his  own  neglect. 

§  33.  Should  the  assignee  refuse  or  neglect  to  render 
his  accounts  as  required  by  sections  thirty  and  thirty-one, 
or  pay  over  a  dividend  when  he  shall  have,  in  the  opinion 
of  the  court,  sufilcient  funds  for  that  purpose,  the  court 
shall  immediately  discharge  such  assignee  from  his  trust, 
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and  shall  have  power  to  appoint  another  in  his  place. 
The  assignee  so  oischaTged  shall  forthwith  deliver  over  to 
the  assignee  appointed  oy  the  court  all  the  funds,  prop- 
erty, books,  vouchers,  or  securities  belonging  to  toe  in- 
solvent, without  charging  or  retaining  any  comxnission  or 
compensation  for  his  personal  services. 

§  34.  Preparatory  to  the  final  account  and  dividend  the 
assignee  shall  submit  his  account  to  the  court  and  file  the 
same,  and  shall  at  the  time  of  filing  accompany  the  same 
with  an  affidavit  that  notice  by  mail  has  been  eiven  to  all 
creditors  who  have  proved  their  claims,  that  ne  will  ap- 
ply for  a  settlement  of  his  account,  and  for  a  discharge 
from  all  liability  as  assignee  at  a  time  specified  in  such 
notice,  which  time  shall  be  not  less  than  ten  or  more  than 
twenty  days  from  such  filizie.  At  the  hearing,  the  court 
shall  audit  the  account,  anaany  fierson  interested  may 
appear  and  file  exceptions  in  writing,  and  contest  the 
same.  The  court  thereupon  shall  settle  the  account  and 
order  a  dividend  of  any  portion  of  the  estate  remaining 
undistributed,  and  shall  dischaigethe  assignee,  subject 
to  compliance  with  the  order  of  the  court,  from  all  liabil- 
ity as  assignee,  to  any  creditor  of  the  insolvent. 

Final  account— notice,  contest,  settlement:  compare  as  to  executor, 
etc..  Code  Cly.  Proc.  sees.  163»-1638. 

ARTICLE  V. 

PARTNERSHIPS  AND  CORPORATIONS. 

g  35.  Two  or  more  persons  who  are  partners  in  business 
may  be  adjudged  insolvent,  either  on  the  petition  of  such 
partners  or  any  one  of  them,  or  on  the  petition  of  five  or 
more  creditors  of  the  partnership,  in  which  case  an  order 
shall  be  issued  in  the  manner  provided  by  this  act,  upon 
which  all  the  joint  stock  and  property  of  the  partner- 
ship, and  also  all  the  separate  estate  of  each  of  toe  part- 
iiers,  shall  be  taken,  excepting  such  parts  thereof  as  may 
be  exempt  by  law,  and  all  the  creditors  of4he  company,  and 
the  separate  creditors  of  each  partner,  shall  be  allowed 
to  prove  their  respective  debts;  and  the  assignee  shall  be 
chosen  by  the  creditors  of  the  copartnership,  and  shall  also 
keep  separate  accounts  of  the  joint  stock  or  property  of 
the  copartnership,  and  of  the  separate  estate  of  each 
member  thereof,  and,  after  deducting  out  of  the  whole 
amount  received  by  such  assignee,  the  whole  amount  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the 
copartnership,  and  the  net  proceeds  of  the  separate  estate 
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of  each  partner  shall  be  appropriated  to  pay  his  separate 
creditors;  and  if  there  shall  be  any  balance  of  the  sepa- 
rate estate  of  anv  partner,  after  the  payment  of  his  sepa- 
rate debts,  snch  balance  shall  be  added  to  the  joint  stock 
for  the  payment  of  the  jjoint  creditors;  and  if  there  shall 
be  any  oalance  of  the  loint  stock,  after  the  paynaent  of 
the  joint  debts,  such  bsJance  shall  be  divided  and  appro- 
priated to  and  among  the  separate  estate  of  the  several 
partners  according  to  their  respective  right  and  interest 
therein,  and  as  it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  insolvency;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  shall 
be  applied  to  the  payment  of  his  separate  debts,  and  the 
certiiicate  of  discharge  shall  be  granted  or  refused  to  each 
partner  as  the  same  would  or  ought  to  be  if  the  proceed- 
ings had  been  by  or  against  him  alone  under  tnis  act; 
and  in  all  other  respects  the  proceedings  as  to  partners 
shall  be  conducted  in  the  like  manner  as  if  they  had  been 
commenced  and  prosecuted  by  or  against  one  person 
alone.  If  such  copartners  reside  in  aifferent  countless, 
that  court  in  which  the  petition  is  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case.  If  the  petition  be 
filed  by  less  than  all  the  partners  of  a  copartnership,  those 
partners  who  do  not  join  in  the  petition  shall  be  ordered 
to  show  cause  why  they  should  not  be  adjudged  to  be  in- 
solvent, in  the  same  manner  as  other  debtors  are  required 
to  show  cause  upon  a  creditor's  petition,  as  in  tms  act 
provided. 

Before  this  enactment— partners  coald  not  be  adjudged  Insolvent, 
5  Gal.  196;  8  Cal.  44;  Creditors  v.  Huston.  July  21st,  1880:  Doisuit  of 
llrm  property,  Cal.  F.  Co.  v.  Haiaey,  Harcb  15th,  1880,  ft  Pac.  C.  I<.  J. 
125. 

§  36.  The  provisions  of  this  act  shall  apply  to  corpo- 
rations, and  upon  the  petition  of  any  officer  of  any  corpo- 
ration, duly  authorized  by  the  vote  of  the  board  of  direct- 
ors or  trustees,  at  a  meeting  specially  called  for  that 
Surpose,  or  by  the  assent  in  writing  of  a  majority  of  the 
irectors  or  trustees,  as  the  case  may  be,  or  upon  a 
creditor's  petition  made  and  presented  in  the  manner  pro- 
vided in  respect  to  debtors,  the  like  proceedings  shall  be 
had  and  taken  as  are  provided  in  tne  case  of  debtors. 
All  the  provisions  of  this  act,  which  apply  to  the  debtor, 
or  set  forth  his  duties,  examination,  and  liabilities,  or 
prescribe  penalties,  or  relate  to  fraudulent  conveyances, 
payments,  and  assignments,  apply  to  each  and  every 
officer  of  any  corporation  in  relation  to  the  same  matters 
concerning  the  corporation.  Whenever  any  corporation 
is  declared  insolvent,  all  its  property  and  assets  shall  he 
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distribnted  to  the  creditors;  but  no  discharge  shall  be 
panted  to  any  corporation. 
Ooxporations— see  Civil  Code,  sees.  283-648. 

AjaTICLB  VI. 

« PROOF  OF  DEBTS. 

§  37.  All  debts  due  and  payable  from  the  debtor  at 
the  time  of  the  adjudication  of  insolvency,  and  all  debts 
then  existing  but  not  payable  until  a  future  time,  a  re- 
bate of  interest  being  made  when  no  interest  is  j^ayable 
by  the  terms  of  the  contract^  may  be  proved  agamst  the 
estate  of  the  debtor. 

§  38.  All  demands  against  the  debtor  for  or  on  account 
of  any  goods  or  chattels  wrongfully  taken,  converted,  or 
withheld  by  him,  may  be  proved  and  allowed  as  debts  to 
the  amount  of  the  value  of  the  property  so  withheld, 
from  the  time  of  the  conversion. 

§  39.  If  the  debtor  shall  be  bound  as  indorser,  surety, 
bail,  or  guarantor,  upon  any  bill,  bond,  note,  or  other 
specialty  or  contract,  or  for  any  debt  of  another  person, 
and  his  liability  shall  not  have  become  absolute  until  the 
adjudication  of  insolvency,  the  creditor  may  prove  the 
same  after  such  liability  shall  have  become  fixed,  and 
before  the  final  dividend  shall  have  been  declared. 

§  40.  In  all  cases  of  contingent  debts,  and  contingent 
liabilities  contracted  by  the  debtor,  and  not  herein  other* 
wise  provided  for,  the  creditor  mav  make  claim  therefor 
and  liave  his  claim  allowed,  with  tne  right  to  share  in  the 
dividends  if  the  contingency  shall  happen  before  the 
order  for  the  final  dividend,  or  he  may,  at  anytime,  apply 
to  the  court  to  have  the  present  value  of  the  debt  or 
liability  ascertained  and  liquidated,  which  shall  be  done 
in  such  manner  as  the  court  shall  order,  and  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

§  41.  Any  person  liable  as  bail,  surety,  or  guarantor, 
or  otherwise,  for  the  debtor  who  shall  have  paid  the  debt, 
or  any  part  thereof,  in  discharge  of  the  whole,  shall  be 
entitled  to  prove  such  debt,  or  to  stand  in  the  place  of  the 
creditor,  if  lie  shall  have  proved  the  same,  although  such 
payments  shall  have  been  made  after  the  proceedings  in 
insolvency  were  commenced;  and  any  person  so  liable 
for  the  debtor,  and  who  has  not  paid  the  whole  of  said 
debt  but  is  still  liable  for  the  same,  or  any  purt  thereof, 


1, 


le  creditor  shaU  faU  or  omit  to  proTQ  Bach  debt, 
same  In  the  name  of  the  creditor, 
lajm  lor  oonolbntiiiD-see  Code  Cli.  Fioc  aec  TIB. 
Iiere  the  debtor  is  liable  to  pay  rent,  or  other 
due  at  fixed  and  stated  periods,  the  creditor 

-or  a  propoHionate  part  thereof  up  to  the  tune 
Ivency,  as  If  the  same  became  due  fronx  day  to 
ot  at  Buch  fixed  and  stated  periods. 

all  cases  of  mntiial  debts  and  rnntoal  credits 
e  parties,  the  acconnt  between  them,  shall  he 

one  debt  set  oS  against  the  other,  and  the 
y  shall  beallowed  and  paid.  But  no  netroH  or 
Im  shall  be  allowed  of  a  claim  Inits nature  not 
[ainst  the  estate;  provided,  that  no  aefc^ifl  or 
m  shall  be  allowed  in  favor  of  any  debtor  to 
It  of  a  claim  purchased  by  or  transferred  to 
e  Alias  of  the  petition  by  or  against  him,  for 
of  maEiDK  snch  set-ofi  or  connter-claim. 

en  a  creditor  has  a  mortgage,  or  pledge  ci 
aal  property  of  the  debtor,  or  a  lien  thereon, 
the  payment  of  a  debt  owing  to  him  from  the 
faair  be  admitted  as  ft  creditor  only  for  the 
b«  debt,  after  dednoting  the  -ralne  of  Bnch 


admitted  to  prove  his  whole  debt.  K  tl 
*oP^ty  exceeds  the  anm  for  which  it  is  so 
y.  the  aBSigpee  may  release  to  the  creditor 
Vht  of  redeiQBtion  thereon  on  recelTing 
rhe  tnayaeU  the  property,  aabject  to  tie 
fetutor  tliereoa.  and  in  cither  case  the  as- 
;ditor  leapectirely  shaU  execute  all  deeds 
aeoMSUT  or  proper  to  oonsnmmata  the 
*l^.S?E?'*y^^  "**  *^d  or  released,  and 
^l^^         ■*»•"  »»ot,be  allowed  to  prove 

aitoc  i»oTiDK  his  debt  or  claim  shall  be  al- 
S?  £«  ^.'iJ^Tj^Sri*  eqnhy  therefor 
Ml  iiS  -S^"  *?  deemed  toliaTe  waived 
w  ana  sou  aaaitm  hin.   «u«  _ii   ■ 
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ready  obtained  thereon,  shall  be  deemed  to  h6  discharged 
and  surrendered  thereby;  provided^  that  no  Valid  Hen  ex* 
isting  in  good  faith  thereunder  shall  be  thereby  affected; 
and  further  provided,  that  a  creditor  proving  his  debt  or 
claim  shall  not  be  held  to  have  waived  his  right  of  action 
or  suit  against  the  debtor  where  a  discharge  has  been  re- 
fused, or  the  proceedings  have  determinea  without  a  dis- 
charge. And  no  creditor  whose  debt  is  provable  under 
this  act  shall  be  allowed,  after  the  commencement  of 
proceedings  in  insolvency,  to  prosecute  to  final  judgment 
any  action  therefor  against  uie  debtor  until  the  ques- 
tion of  the  debtor'^  discharge  shall  have  been  deter- 
mined, and  any  such  suit  or  proceeding  shall,  upon  the 
application  of  the  debtor,  or  any  creditor,  or  of  the  as- 
signee,  be  stayed  to  await  the  determination  of  the  court 
in  insolvency  on  the  question  of  discharge;  providedy  there 
be  "no  unreasonable  delay  on  the  part  ot  the  debtor,  or  of 
the  petitioning  creditors,  as  the  case  ma^  be,  in  prosecut- 
ing the  case  to  it^  conclusion;  and  provided^  also,  that  if 
the  amount  due  the  creditor  is  in  dispute,  the  suit,  by 
leave  of  the  court  in  insolvency,  may  proceed  to  judg- 
ment for  the  purpose  of  ascertaining  the  amount  due, 
which  amount  may  be  proven  in  insolvency,  but  execu- 
tion shall  be  stayed  as  aforesaid;  provided  further,  that 
where  a  valid  lien  or  attachment  nas  been  acquired  or 
secured  in  any  such  action,  and  an  undertaking  been 
offered  and  accepted  in  lieu  of  such  lien  or  attachment, 
the  case  may  be  prosecuted  to  final  judgment  for  the  pur- 

Sose  of  fixing  the  liability  of  the  sureties  upon  such  un- 
ertaking;  but  execution  against  the  insolvent  upon  such 
judgment  shall  be  stayed. 
Disoluuve— «ec.  48  et  teq. 

Undertaking  to  prevent  attachment-HUid  to  release  same,  see  Cod^ 
Civ.  Free.  sees.  640, 585  and  notes. 
Stay  of  ezeontion— see  Code  Civ.  Proc.  sec.  681ft. 

§  46.  Any  person  who  shall  have  accepted  any  prefer- 
ence, having  reasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the  debtor  contrary  to  any  provi- 
sion of  this  act,  shall  not  prove  the  debt  or  claim,  on  ac- 
count of  which  the  preference  was  made  or  given;  nor 
shall  he  receive  any  dividend  thereon  until  he  shall  first 
have  surrendered  to  the  assignee  all  property,  money, 
benefit,  or  advantage  receivea  by  him  under  such  prefer- 
ence. 

Frandnlent  preferences  and  transfers— sec.  55. 

§  47.  The  court  may,  upon  the  application  of  the  as- 
signee, or  of  any  creditor  of  the  debtor,  or  without  any 

CoDB  Crv.  Pboo.^46. 
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application,  Jbdfove  or  after  adjudication  in  InsolTency, 

examine  upon  oath  the  debtor  in  relation  to  his  jproperty 

and  his  estate,  and  any  person  tendering  or  making  proof 

of  claims,  and  may  subpgBna  witnesses  to  give  eyidence 

relating  to  sucb  matters.    All  examinations  of  witnesses 

shall  be  had  and  depositions  shall  be  taken  in  accordance 

with  and  in  the  same  manner  as  is  provided  by  the  Code 

of  Civil  Procedure. 

SubpcDna-Hsee  Code  Clr.  Proc.  see.  IJSS  a  teq, 

Enmination  of  witnesses— general  rules,  Code  Civ.  Free  S(M2  ef 
^teq. :  rights  and  duties  of  witnesses,  sec.  2064  ef  teq* 

DeposiHoiis-Oode  CIt.  Proc.  sees.  201»-203«. 

ABUCLB  VIL  • 


§  48.  At  any  time  after  the  expiration  of  three  months 
from  the  adjudication  of  insolvency,  the  debtor  may  ap- 
ply to  the  court  for  a  discharge  from  his  debts,  and  toe 
court  shall  thereupon  order  notice  to  be  given  to  all  cred- 
itors, who  have  proved  their  debts,  to  appear,  on  a  day 
appointed  for  that  purpose,  and  show  catuse  why  a  dis- 
charge should  not  be  granted  to  the  debtor;  said  notice 
shall  be  given  by  mail  and  by  publication  at  least  once  a 
week,  for  four  weeks,  in  a  newspaper  published  in  the 
county,  or,  if  there  be  none,  in  a  newspaper  published 
nearest  such  county;  provided^  that  if  no  debts  have  beea 
proven,  such  notice  snail  not  be  required. 

Service  by  mail— of  notice  to  creditors,  compare  sec.  7i». 

§  49.  No  discharge  shall  be  granted,  or  if  granted 
shall  be  valid,  if  the  debtor  shall  have  sworn  falsely  in 
his  affidavit  annexed  to  his  petition,  schedide,  or  inven- 
tory, or  upon  any  examination  in  the  coarse  of  the  pro- 
ceedings m  insolvency,  in  relation  to  any  material  tact 
concerning  his  estate,  or  his  debts,  or  to  any  other  mate- 
rial fact;  or  if  he  has  concealed  any  part  of  his  estate  or 
effects,  or  any  books  or  writings  relating  thereto;  or  if 
he  has  been  guilty  of  fraud  or  willful  neglect  in  the  care, 
custody,  or  delivery  to  the  assignee  of  the  property  he- 
longing  to  him  at  the  time  of  the  presentation  oi  Mb 
petition  and  inventory,  excepting  such  property  as  he  is 
permitted  to  retain  under  the  provisions  of  this  act,  or  if 
he  lias  caused  or  permitted  any  loss  or  destruction  thereof; 
or  if,  within  one  month  before  the  commencement  of  such 
proceedings,  he  has  procured  his  lands,  goods,  money  or 
chattels  to  be  attached,  or  seized  on  execution;  or  if  he 
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baa  destroy^,  mutilated,  altered,  or  falsified  any  of  bis 
books,  documents,  papers,  writings,  or  securities,  or  has 
made  or  been  priyy  to  the  making  of  any  false  or  fraudu- 
lent entry  in  any  book  of  account  or  other  document  with 
intent  to  defraud  his  creditors;  or  if  he  has  given  any 
fraudulent  preference  contrary  to  the  provisions  of  this 
act,  or  maoe  any  fraudulent  payment,  gift,  transfer,  con- 
veyance, or  assignment  of  any  part  of  his  property,  or 
has  lost  any  part  thereof  in  gaming,  or  has  admitted  a 
false  or  fictitious  debt  against  his. estate,  or  if,  having 
knowledge  that  any  person  has  proven  such  false  or  ficti- 
tious debt,  he  has  not  disclosed  the  same  to  his  assignee 
within  one  month  after  such  knowledge;  or  if  being  a 
merlBhant  or  tradesman  he  has  not,  subseqpiently  to  the 
passage  of  this  act,  kept  proper  books  of  account;  or  if 
he  or  any  other  person  on  his  account,  or  in  his  behalf, 
has  influenced  the  action  of  any  creditor  at  any  stage  of 
the  proceedings,  by  any  pecuniary  consideration  or  obli- 
gation; or  if  he  has  in  contemplation  of  becoming  insolv- 
ent made  any  pledge,  payment,  transfer,  assignment,  or 
conveyance  of  any  part  of  his  property,  directly  or  indi- 
rectly, absolutely  or  conditionally,  for  the  purpose  of 
pref  ering  any  creditor  or  person  having  a  claim  against 
him,  or  who  is  or  may  be  under  liability  for  him,  or  for 
the  purpose  of  preventing  ther  property  from  coming  into 
the  hands  of  the  assignee,  or  of  being  distributed  uuder 
this  act  in  satisfaction  of  his  debts;  or  if  he  has  been 
convicted  of  any  misdemeanor  under  this  act,  or  has 
been  guilty  of  fraud  contrary  to  the  true  intent  of  this 
act;  or  in  case  of  voluntary  insolvency  has  received  the 
benefits  of  thia  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application 
for  discharge.  And  before  any  discharge  is  granted,  the 
debtor  shall  take  and  subscribe  an  oath  to  the  effect  that 
he  has  not  done,  suffered,  or  been  privy  to  any  act,  matter, 
or  thing  specified  in  this  act,  as  ground  for  withholding 
such  discnarge  or  as  invalidating  such  discharge,  if 
granted. 

Books  of  acconnt— see  as  to  effect  of  failure  to  deposit,  sec.  22n. 

Fraadtilent  preferences  and  transfers— sec.  55  and  notes* 

Frand— jfenerally.  Civil  Code.  sec.  3441;  2  Cal.  107, 269, 826;  5  Cal.  161 ; 
6  Cal.  47, 664, 670;  7  Cal.  206;  8  Cal.  87:  12  Cal.  45, 281 ;  13  Cal.  76;  19  Cal. 
302;  21  Cal.  402;  25  Cal.  653;  26  Cal.  309;  35  Cal.  223;  37CaL828;  49  Cal. 
620;  50  Cal.  132:  fraudulent  Intent,  Civil  Code,  sec.  3442;  7  CaL  391, 503; 
8  Cal.  118;  12  Cal.  45;  14  Cal.  165;  24  Cal.  502;  36  Cal.  159;  42  Cal.  861;  43 
Cal.  581 ;  48  Gal.  399;  50  Cal.  132 :  penalty,  sec.  56. 

§  50.  Any  creditor  opposing  the  discharge  of  a  debtor 
shall  file  specifications,  iu  writing,  of  the  grounds  of  his 
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opposition,  and  after  the  debtor  has  filed'  and  served  his 
answer  thereto,  which  pleadings  shall  be  veriiied,  the 
court  shall  try  the  issue  or  issues  raised,  with  or  without 
a  jury,  according  to  the  practice  provided  by  law  in  civil 
actions. 

Opposition  to  discharge— for  defects  of  petitl(m  or  schedules,  4  CaL ' 
^ ;  32  Oal.  406 :  by  creditor  not  named,  4  Gal.  337 :  fraud,  settinsr  f ortb 
facts,  37  Cal.  864 ;  39  Cal.  123. 

Vorifioation  of  p  eadinga^-see  CJode  Civ.  Proc.  sec.  446  and  notes. 
Oondnct  of  trial— in  civil  actions,  see  Code  Ctv.  Proc.  sec.  607n. 

§  51.  If  it  shall  appear  to  the  court^that4;he  debtor  has 
in  all  things  conformed  to  his  duty  under  this  act,  and 
that  he  is  entitled  under  the  provisions  thereof  to  receive 
a  discharge,  the  court  shall  grant  him  a  discharge  from  all 
his  debts,  except  as  hereinafter  provided,  and  shall, give 
liim  a  certificate  thereof,  under  the  seal  of  the  court,  in 
substance  as  follows:    In  the  Superior  Court,  of   the 

county  of ,  State  of  California.     Whereas, has 

been  duly  adjudged  an  insolvent  under  the  insolvent  laws 
of  this  State,  and  appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  said be  forever  discharged  from  all 

debts  and  claims,  which  by  said  insolvent  laws  are  made 

Srovable  against  his  estate,  and  which  existed  on  the 
ay  of ,  on  which  the  petition  for  adjudication  was 

filled  by  [or  against]  him,  excepting  such  debts,  if  any,  as 
are  by  said  insolvent  laws  excepted  from  the  operation 
of  a  discharge  in  insolvency.  .  Given  under  my  hand,  and 

the  seal  of  the  court,  this of ,  a.  d.  18--.    Attest, 

,  Clerk.    [Seal.]    ,  Judge. 

§  52.  Ko  debt  created  by  fraud  or  embezzlement  of  the 
deotor,  or  by  his  defalcations  as  a  public  officer,  or  while 
acting  in  a  Hduciary  character,  shall  be  discharged  under 
this  act,  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  said  debt;  and 
no  discharge  granted  under  this  act  shall  release,  dis- 
charge, or  affect  any  person  liable  for  the  same  debt  for 
or  with  the  debtor,  either  as  partner,  joint  contractor, 
indorser,  surety,  or  otherwise. 

Fiduciary  character  of  debt— prevents  discharge,  46  CaL  547. 

§  53.  A  discharge,  duly  granted  under  this  act,  shall, 
with  the  exceptions  aforesaid,  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands,  set  forth  in  his 
schedule,  or  which  were  or  might  have  been  proved 
ajsaiinst  his  estate  in  insolvency,  and  may  be  pleaded  by  a 
simple  averment,  that  on  the  day  of  its  date  such  dis- 
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chaise  was  granted  to  him,  setting  forth  the  same  in  full, 
and  the  same  shall  be  a  complete  bar  to  all  suits  brought 
on  any  such  debts,  claims,  liabilities,  or  demands,  and  the 
certificate  shall  be  prima  facie  evidence  in  favor  of  such 
fact,  and  of  the  regularity  of  such  discharge ;  provided,  how- 
ever,  that  any  creditor  of  said  debtor,  whose  debt  was 
proved  or  provable  against  the  estate  in  insolvency,  who 
shall  see  nt  to  contest  the  validity  of  such  discharge  on 
the  ground  that  it  was  fraudulently  obtained,  and  who 
has  aiscovered  the  facts  constituting  the  fraud  subsequent 
to  the  discharge,  may,  at  any  time  within  two  years  after 
the  date  thereof,  apply  to  the  court  which  granted  it  to  set 
aside  and  annul  the  same,  or  if  the  same  shall  have  been 
pleaded,  the  effect  thereof  may  be  avoided  collaterally 
upon  any  such  grounds. 

Decree  of  discharge— effect  of,  14  Cal.  173;  17  CaL  618;  34  Cal.  98: 
wben  BO  defense,  26  Cal.  279;  88  Gal.  196. . 
Attacking  dieoharge-^l  CaL  128. 

§  54.  The  refusal  of  a  discharge  to  the  debtor  shall  not 
anect  the  administration  and  distribution  of  his  estate 
under  the  provisions  of  this  act. 

ABTICLE  Vm. 
FRAUDUIiBNT  PREFERENCBS  AND  TRANS* 


§  55.  If  any  person  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  one  month  before  the  filing  of 
a  petition  by  or  against  him,  with  a  view  to  give  a  prefer" 
ence  to  any  creditor  or  person  having  a  claim  against  him, 
or  who  is  under  any  liability  for  him,  proculres  any  part  of 
his  property  to  be  attached,  sequestered,  or  seized  on  exe- 
cution, or  makes  any  payment,  assignment,  transfer,  or 
conveyance  of  any  part  of  his  property,  either  directly  or 
indirectly,  absolutely  or  conditionally,  the  person  receiv- 
ing such  payment,  pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  attachment  or 
seizure,  having  reasonable  cause  to  believe  that  such  per- 
son is  insolvent,  and  that  such  attachment,  seizure,  pay- 
ment, pledge,  conveyance,  transfer,  or  assignment  is  made 
with  a  view  to  prevent  his  property  from  coming  to  his  as- 
signee in  insolvency,  or  to  prevent  the  same  from  being  dis- 
tributed ratably  among  his  creditors,  or  to  defeat  the  object 
of,  or  in  any  way  hinder,  im]3ede,  or  delay  the  operation  of 
or  to  evade  any  of  the  provisions  of  this  act,  such  transfer, 
payment,  conveyance,  pledge,  or  assignment  is  void,  and 
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the  assignee  may  recover  the  property,  or  the  Talne  there- 
of, as  assets  of  such  insolvent  debtor;  and  if  sach  sale, 
assignment,  transfer,  or  conveyance  is  not  made  in  the 
usual  and  ordinary  course  of  business  of  the  debtor,  that 
fact  shall  be  prima  facls  evidence  of  fraud. 

Fraadolestpreferezioes  and  tranofen— Civil  Code,  sees.  8439-3442;  5 
CiU.488;  10  Cal!  227, 269:  12Cal.281;  13  Cal.62;  19  Cal.41;  21  Cal.ll;  33 
Cal.  194;  23  Cal.  233, 614;  34  Cal.  36, 100:  85  Cal.  223. 302;  37  Cal.  328;  41 
Cal.  238, 645:  4i  Cal.  361 ;  49  Cal.  620:  51  CjO.  521;  53  CaL  197. 

Asslgnmenla  for  bantflt  of  credilon— Civil  Code,  sees.  3449-M73;  2 
Cal.  107;  3  Cal.  471;  5  CaL  210;  «  Cal.  152;  10  CaL  M,  274;  12  CaL 480;  14 
Cal.  450;  41  Cal.  666.  %        '       * 

AETICLE  IX. 

PENAL  CLAUBBS. 

§  56.  From  and  after  the  taking  effect -of  this  act,  if 
any  debtor  or  insolvent  shall^  af t-er  the  commeacement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  the  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession,  of  the  as- 
signee in  insolvency,  or  to  hinder,  mipede,  or  delay  lys 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shall  spend  any  part  thereof  in  gaming;  or  shalL  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  Or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate^  he  shsul  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof;  or  shall  at- 
tempt to  account  for  any  of  his  property  by  fictitious  loss- 
es or  expenses;  or  shall,  within  three  months  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud;  or  shall, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolv- 
ency, pawn,  pledge,  or  dispose  of  otherwise  than  by  bona 
fide  transactions  m  the  ordinary  way  of  his  trade,  any  of 
his  goods  or  chattels  which  have  been  obtained  on  credit 
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and  remain  impaid  for,  be  shall  be  deemed  guilty  of  mi»: 

demeanor,  and,  npon  conviction  thereof,  shall  be  pnn- 

ished  by  imprisonment  in  the  county  jail  for  not  less  than 

three  months  nor  more  than  two  years. 

0<mc«mlingpirop«rt7,  etc.--4e«  Penal  Code,  sec.  154. 

Fraudulent  dealing  with  hooks  or  trriting-HBee  Pemd  Code,  sec. 
182. 

Frand«-eec.  49n;  19  Cal.  143. 

Fraudulent  preferences  and  transfers  ■  sec.  05n« 

ARTICLE   X. 
MISCELLANBOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like  validity  and  effect  as  if  he 
had  lived. 

Oontinuance  of  proceedings— after  death  of  party,  compare  Code 
Civ.  Proc.  sec.  385. 

§  58.  Pending  proceedings  by  or  against  any  person, 
copartnership,  or  corporation,  no  Statute  of  limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 

Limitations  generally— see  Code  Civ.  Proc.  sec.  312»i. 

§  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  authorized 
agent. 

Attorney— see  Code  Civ.  Proc.  sec.  275  et  teq, 

§  €0.  It  shall  be  the  duty  of  the  court  having  jurisdic- 
tion of  the  proceedings,  to  exempt  and  set  apart  for  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  from  execution— eee  Code  Civ.  Proc.  sec.  990  and 
notes. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  nlnral,  and  in  the  plural,  the  singular,  and  .the  word 
"debtor*'  includes  partnerships  and  corporations. 

Meaning  of  words— compare  Code  Civ.  ?roc.  sec.  17. 
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§  63.  A  receiver  may  be  Appointed  by  the  court  in 
wmch  an  insolvent  proceeding  is  pending  before  the  elec- 
tion of  an  assignee: 

1.  Upon  the  application  of  creditors,  where  it  is  shown 
that  the  property,  or  any  portion  thereof,  is  in  danger  of 
being  lost,  removed,  or  materially  injured; 

2.  In  all  other  cases  where  receivers  are  appointed,  by 
the  usages  of  courts  of  e(][uity.  And  thereupon  the  ap^ 
pointment,  oath»  undertakmg,  and  powers  of  such  receiv- 
er shall,  in  ^11  respects,  be  regulated  by  the  general  laws 
of  the  State  applicable  to  receivers. 

ReoeiTer8--8ee  Code  GiY.  Proc.  see.  564  et  seq. 

§  64.  All  sections  of  the  Code  of  Civil  Procedure  of 
the  State  of  California  relating  to  contempts  are  hereby 
made  applicable  to  all  proceedings  under  tliis  act.  An 
appeal  shall  he  allowed  to  the  Supreme  Court  from  any 
order  adjudging  any  person  guilty  of  contempt  of  court. 

OontemptB— sees.  1209-1222, 907-910;  also  sees.  178, 183, 1016, 1480, 1461. 

Appeal  to  Supreme  Oonrt— sec.  07. 

§  65.  When  an  attachment  has  been  made  and  is  not 
dissolved  before  the  commencement  of  proceedings  in  in- 
solvency, or  is  dissolved  by  an  undertaking  given  by  the 
defendant,  if  the  claim  tipon  which  the  attachment  suit 
was  commenced  is  proved  against  the  estate  of  the  debt- 
or, the  plaintiff  may  prove  the  legal  costs  and  disburse- 
ments of  the  suit,  and  of  the  keeping  of  'the  property,  and 
the  amount  thereof  shall  be  a  preferred  debt.  In  all  con- 
tested* matters  in  insolvency  the  court  may,  in  its  discre- 
tion, award  costs  to  either  party,  to  be  paid  by  the  other, 
or  to  either  or  both  parties,  to  be  paid  out  of  the  estate, 
as  justice  and  equity  may  require;  in  awarding  costs,  the 
court  may  issue  execution  therefor.  In  all  involuntary 
cases  under  this  act,  the  court  shall  allow  the  petitioning 
creditors  out  of  the  estate  of  the  debtor,  if  any  adjudica- 
tion of  insolvency  be  made,  as  a  preferred  claim,  all  legal 
costs  and  disbursements  incurred  by  them  in  that  be- 
half. 

Attachment-Hsee  Code  Civ.  Proc.  sec.  537  et  seq. 

§  .66.  The  court  may,  upon  the  application  of  the  debt- 
or, if  it  be  a  voluntary  petition,  or  of  the  petitioning  cred- 
itors, if  a  creditor's  petition,  dismiss  the  petition  and  dis- 
continue the  proceedings  at  any  time  before  the  appoint- 
ment of  assignee;  after  the  appointment  of  assurnee  no 
dismissal  shall  be  made  without  the  consent  of  aliparties 
interested  in  or  affected  thereby. 
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§  67.  An  appeal  may  be  taken  to  the  Supreme  Court 
in  the  following  cases : 

1.  From  an  order  granting  or  refusing  an  adjudication 
of  insolvency; 

2.  Allowing  or  rejecting  a  creditor's  claim,  in  whole  or 
in  part; 

3.  Overruling  a  motion  for  a  new  trial; 

4.  Settling  an  account  of  an  assignee; 

6.  Against  or  in  favor  of  setting:  apart  homestead  or 
other  property  claimed  as  exempt  from  execution; 

6.  Granting  or  refusing  a  discharge  to  the  debtor. 

The  notice,  undertaking,  and  procedure  on  appeal  shall 
conform  to  the  general  laws  Of  this  State  regulating  ap- 
peals in  civil  cases,  except  that  when  the  assij^ee  has 
given  an  official  undertaking  and  appeal  from  a  judgment 
or  order  in  insolvency,  his  official  undertaking  stands  in 
the  place  of  an  undertaking  on  appeal,  and  the  sureties 
therein  are  liable  on  such  undertakmg. 

Appeal  in  contempt  oases— sec.  64. 

Appeals— in  general,  see  Code  Civ.  Proc.  sees.  936-W9:  notice,  see 
Code  ClY.  Proc.  sec.  940  and  note:  undertaking,  see  Code  Civ.  Proc. 
sees.  940, 941,  and  notes. 

Official  nndertaldng— in  lieu  of  usual  bond,  compare  Code  Civ. 
Proc.  sec.  965. 

§  68.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed;  providedy  hoto- 
ever,  that  such  repeal  shall  in  no  manner  invalidate  or  af- 
fect any  case  in  insolvency  instituted  and  pending  in  any 
court  prior  to  the  day  when  this  act  shall  take  effect. 

Bapeals^see  Code  Civ.  Proc.  sec.  18f>. 
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ZThe  references  are  to  the  sections.^ 

Abatement— action  not  to  abate  by  death  or  other  disability,  1 385. 
action  not  to  abate  by  transfer,  385. 
of  nuisance,  action  for,  731. 

Abbreviations— use  of,  186. 

Absence— at  trial  waives  jury,  631. 

from  State,  effect  on  Statute  of  Limitations,  351. 

publication  of  service  on,  413. 

of  evidence,  ground  for  continuance,  595. 

of  witness,  deposition  may  be  taken,  2020. 

Absentee— appointment  for,  in  probate  proceedings,  1718. 

Abstract— in  partition  suits,  800. 
costs  for,  wben  allowed,  799. 
to  be  verified,  800. 
by  executors  and  administrators,  1622-1653. 

Accident— a  ground  for  new  trial,  657. 

Account— copy  of,  may  be  demanded,  454. 
how  stated  in  pleadings,  454. 
items  of,  need  not  be  pleaded,  454. 
further  account  may  be-ordered,  454. 
reference  on  judgment  by  default,  585. 
reference,  and  trial  by  referees,  639. 
to  be  rendered  by  special  administrator,  1417. 
to  be  rendered  by  persons  trusted  with  estate,  1461. 
to  be  rendered  by  surviving  partner,  1585. 
in  case  of  executors  and  administrators,  1636. 
final  account  of,  1652. 

proceedings  in  case  of  neglect  to  render,  1653. 
order  to,  may  issue  against  public  administrator,  1735. 
of  public  administrator,  when  to  be  made,  1739. 
of  joint  guardian  may  be  allowed,  1775. 

Acconnting  and  settlements— action  for,  for  rents  pending  redemp- 
tion, 707. 

See  EXBCUTOBS  ATVD  ADMIinSTBATbBS. 

Accrued  right— not  affected  by  Codes,  8. 

Acknowledgments— judicial  officers  may  take,  179. 

Act— See  Code  ob*  Civil  Pbooedure. 

Action— Code  not  to  effect  pending,  8.  , 

definition  of,  22. 

are  of  two  kinds.  24.  * 

one  form  of,  only,  of  civil  action,  307. 
against  husband  and  wife,  when  wife  may  defend  alone»  371. 
does  not  abate  by  death,  etc..  385. 
against  executors  and  administrators,  1582, 1584. 
f^^Inst  joint  debtors,  939-9S4. 
against  steamers,  boats,  and  vessels,  813-827. 

CODE  Civ.  Proc— S'S'.     [  673  3 


674  IKDEX. 

Action—  Continued. 

agftlnst  sheriff  for  official  atfts.  1055. 

against  sureties  on  arrest  and  bail,  490. 

against  two  or  more,  proceedings  thereon,  414. 

arbitration  rerolclng  submission  to,  1290. 

between  husband  and  wife,  370. 

by  whom  prosecuted,  30, 367. 

by  assignee,  868. 

by  executors  and  administrators,  1M3, 1890.   ^ ,, 

by  father  or  mouier,  for  injury  or  death  of  child,  S76. 

by  father  or  mother,  for  seduction  of  daughter,  875. 

by  guardian,  for  IbJury  or  death  of  ward,  876. 

by  guardian,  for  seduction  of  ward,  375. 

by  guardian,  for  property  of  ward,  1769. .        _ 

by  purchaser,  at  sheriff's  sale  after  eviction,  70ft 

by  receiver,  668. 

by  representative,  for  death  of  person,  877. 

by  State,  446. 

by  surety,  to  compel  satisfaction  of  a  debt,  1060. 

by  unmarried  female,  for  seduction,  874. 

by  whom  prosecuted,  30. 

commencement  of,  850, 406. 

consolidation  of,  1048. 

causes  of,  which  may  be  united.  427. 

continuance  In  case  of  death,  etc.,  385. 

costs,  when  allowed  in,  1022-1039. 

costs,  when  several  actions  are  united,  1028. 

depositions  in.  2020, 2021. 

dismissal  of,  581. 

for  condemnation  of  lands,  proceedings  in,  1248-1258. 

for  damages  against  defaulting  witness,  1992. 

for  damages  for  usurpation  of  office  or  f ranchl8er807. 

for  death  or  injury,  who  may  sue,  876, 877. 

fbr  delivery  or  personal  property,  509-^21. 

for  foreclosure,  form  of,  726-728. 

for  foreclosure  of  liens,  1191-1199. 

for  libel  and  slander,  460. 

for  liens  may  be  consolidated,  1196. 

for  nuisance,  731. 

for  partition  of  real  property,  752-797. 

for  recovery  of  estate  sold  by  guardian,  1806. 

for  determining  conflicting  clums  to  real  property,  7S8-74B. 

for  seduction,  who  maysue,  374, 875. 

for  trespass  on  realty,733, 1583. 

for  usurpation  of  office  or  franchise,  802-810. 

for  waste,  732, 1583. 

form  of,  807. 

Siardian  power  to  bring.  1769. 
eludes  special  proceedings,  868. 
in  Justices'  Courts,  839-850. 
how  commenced,  405. 

limitation  of  action  on  guardian's  bond.  1806. 
limitation  of,  for  recovery  of  estate  sold,  1806. 
limitation  of  actions,  312-362. 
limitations  in  other  .than  real  actions,  33&-348. 
limitations  of  actions  for  vacating  sales,  1578. 
limitation  of,  how  affected  by  Code,  9. 
limitation  of,  on  preferred  claim  for  wages,  1206. 
manner  of  commencing,  407-412. 

may  be  retried  on  failure  of  verdict  or  discharge  of  Juir,  616. 
may  proceed  after  Judgment  against  one  of  several  defendants, 

on  undertaking  in  provisional  remedies,  582. 
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on  undertaking  after  dismissal,  581 .  ' 

on  submission  to  arbitration  revoked,  1290.    ■ 
on  bond  of  administrator,  by  coadmlnlBtrator»  158& 
on  bond  of  guardian,  18U4. 
parties  In,  how  designated,  308. 
parties  to,  867-38!». 

pendency  of— notice,  when  given,  409, 156. 
pending,  when  deemed,  1049. 
pending,  ground  for  demurrer,  430. 
people  not  required  to  give  bonds  in,  1058. 
personal,  may  be  had  for  lien  of  labor,  etc.,  1197. 
place  of  trial  of ,  392-400. 
place  of  trial,  change  of,  397-400. 
pleading  In,  420^76. 
postponement  of  trial  of,  595. 
questions  of  fact  not  In  Issue,  how  tried,  809. 
reassignmeiit  and  transfer  of.  In  Justices'  Courts,  90. 
roister  of,  to  bo  kept  by  clerk,  1052. 
State  not  required  to  give  bonds  in,  1058. 
successive  actions  on  same  contract,  1047. 
summons  in,  407-416. 

testimony,  when  to  be  taken  by  clerk,  1051. 
time  of  commencement  of,  312-362. 
to  be  prosecutisd  by  real  party  In  interest,  367. 
to  compel  an  accountlzig  for  rents  and  profits,  707. 
.  to  determine  adverse  claims  to  real  property,  73&-743. 
to  determine  adverse  claims,  1050. 
to  quiet  title,  738. 
to  redeem  from  Judicial  sale,  346. 
transfer  of  the  Justices'  Courts,  90. 
trial  of,  600-e45. 
who  may  appear  in,  in  Justices'  Courts,  842. 

Action^  canaes  of— joinder  of,  427. 

successive,  on  same  contract,  1047. . 

Action*— In  Justices'  Courts,  how  entitled,  89. 
appearance  in,  842. 
arrest  of  defendant  In,  861-865. 
attachment,  when  may  Issue,  866-869. 
claim  and  delivery,  proceedug^  in,  870. 
how  conmienced,  839-850. 
pleadings  in,  851-859. 
place  of  trial,  832-838. 
place  of  trial,  change  of,  832. 
proceedings  after  change  of  venue,  836. 
provisions  of  Code  applicable,  925. 

Acts— of  foreign  executive,  as  evidence,  1918. 
of  municipal  corporation,  as  evidence,  1918. 
declaration  of  party,  as  evidence,  1»70. 

Adjournment- for  term  for  absence  of  Judge,  139. 
till  next  regular  session,  140. 
of  Superior  Court,  when,  74. 
In  absence  of  Jury,  from  time  to  time,  617. 
of  Supreme  Court,  46. 

testimony  maybe  taken  by4eposStlon  on,  096. 
to  non-Judicial  day.  effect  of,  135. 
In  contesting  certain  elections,  1121. 

Adjntant-general— see  National  Quabd. 

Administration— of  estate,  to  whom  granted,  1365. 
who  disqualified,  1369. 
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to  proeeedlngs  to  try  rigbt  of  office,  804. 

In  proce«di]i£8  to  perpetuate  testimony.  2064. 

in  repleyln  wnere  deuyery  Is  claimed,  510. 

Juror  may  make,  as  to  misconduct  of  jury,  657. 

may  be  taken  by  Judicial  officers.  179. 

of  concealment  or  materiality  of  witness.  1969. 

of  costs  and  disbursements.  1033. 

of  Justification  of  bail,  495. 

of  mariners'  claim  of  wages.  625. 

of  notice  of  flUng  award,  1286. 

of  plaintiff  deu)  ing  execution  of  instrument,  448» 

of  printer,  evidence  of  publication,  2010. 

of  property  due  Judgment  debtor,  717. 

of  sole  trader,  1818. 

of  service  and  mailing  of  notices,  1306. 

of  return  of  summons,  410. 

of  service  of  summons.  415. 

of  sureties  on  bonds,  1057. 

of  publication,  wbat  to  specify,  2010. 

of  publication;  where  filed,  2011. 

of  title  to  property  claimed  by  third  party,  619. 

of  witness  for  exoneration  from  contempt,  2060. 

on  application  for  writ  of  review,  1069. 

on  application  for  injunction,  526,  527. 

on  application  to  perpetuate  testimony,  2084. 

on  cuum  and  delivery,  510. 

on  motion  for  continuance.  595. 

on  motion  to  dissolve  injunction.  533. 

on  motion  for  a  new  trial,  when  to  be  filed  and  served,  668. 

on  objections  to  appointment  of  referee,  642. 

on  submission  of  controversy,  1138. 

service  of  copy,  in  arrest,  484. 

service  of,  in  replevin,  512. 

service  of.  in  injunction,  527. 

to  accompany  summons  against  Judgment  debtor,  991. 

to  be  filed  by  sheriff  in  replevin,  620. 

to  bill  of  costs,  1033. 

to  compel  judgment  debtor  to  answer.  715. 

to  copy  of  assignment  to  redemptioner,  705. 

to  discharge  attachment,  556. 

to  oppose  discharge  of  attachment.  557. 

to  oppose  dissolution  of  injunction,  632. 

to  petition  to  obtain  further  security  from  administrator,  1897. 

to  show  misconduct  of  jury,  656. 

to  vacate  order  of  arrest,  503. 

verifying  pleadings,  446. 

when  alnant  is  non-resident,  446. 

when  affiant  is  a  corporation,  446. 

when  State  is  a  party,  not  required,  446. 

when  valid  though  defective,  1046. 

when  may  be  used,  2009. 

Affinity— disqualifies  Judge,  170. 
disqualifies  Juror,  602. 
disqualifies  referee,  641. 

Affirmation— equivalent  to  oath,  2097. 
oath  includes,  17. 

Agent— appointment  of,  to  take  property  on  distribution,  1691. 
to  furnish  bond  In  such  case,  1692. 
liability  ot,  on  bonds,  1695. 
to  render  annual  account  to  Probate  Court,  1694. 
declarations  of,  1870. 
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Alien— effect  of  alienage  on  limitation  of  actions,  354. 

Alienation-«f ter  suit  cmnmenoed,  effect  of,  in  real  actiona,  140, 747. 

AUegationa— aflbmattye,  by  whom  must  be  proved,  1869. 
denials  of,  liow  made,  437. 
if  not  controverted,  deemed  admitted.  46?. 
in  complaint  for  injunction,  wbat  essential,  528. 
in  pleadinirs  i^lnst  loint  debtors,  998. 
sham  and  irreievaat  to  be  stricken  oat,  453. 
material,  wbat  are,  463. 
material  only  need  be  proved,  1867. 
negative,  when  must  be  prored,  1869. 
to  be  liberally  construed,  452. 
redundant,  striking  out,  453. 
when  deemed  admitted,  462. 
when  deemed  controverted,  462. 
burden  of  proof  of,  1869, 1961. 
variance,  469-471. 

Allowance— for  support  of  family  of  decedent,  1461, 1407. 
how  to  be  paid,  1467. 

Alteration— in  writing  must  be  accounted  for,  1962. 

Ambigoity— as  a  ground  for  demurrer,  «39. 
grounds  of  demurrer  to  answer,  444. 

Amendments— after  demurrer  flled,  472. 
by  adding  or  striking  out  party,  473. 
by  correcting  name  of  party,  473. 
must  be  filed:  and  served,  432. 
'    of  course,  472. 
of  process,  128. 
terms  may  be  imposed,  478. 
to  complaint,  when  allowed,  464. 
to  complaint,  service  of,  432. 
to  pleadings  or  proceedings  generally,  478. 
to  pleadings  in  Justices'  Courts,  869. 
upon  affidavit  and  notice.  473. 
errors  and  defects  to  be  disregarded,  476. 
fictitious  name,  where  real  name  discovered,  474. 
service  of,  432, 472. 
supplemental  pleadings,  464. 
variance.  469-471. 

Amicable  actions— 1138-1140. 

Another  action  pending— ground  for  demurrer,  439. 

Answer— as  a  pleading,  422. 

amendment,  when  allowed,  464-472. 

as  an  appearance,  1014. 

by  whom  verified,  and  form  of  verification,  446. 

con8tructionx>f ,  452. 

copy  of  instrument  in,  effect  of  pleading,  448. 

cross-demands  in,  440. 

counter-claim  in,  4;)8-i40. 

defenses  in,  must  be  separately  stated,  441. 

demanding  items  of  account,  454. 

defenses  not  raised  by,  waived,  434, 439. 

demurrer  at  same  time  with,  431. 

demurrer  to,  443-444. 

denials  in,  437. 

disclaimer,  739. 

effect  of  omission  to  set  up  counter-claim  in,  856. 

effect  of  demurrer  on  answer,  472. 

errors  and  defects  in,  475. 
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headlngr  to,  defective,  1046. 

estoppel,  1908, 1962. 

extension  of  time  for  filing,  473, 1054. 

Sold  coin,  etc.,  667. 
nsband  Mid  wife,  370-371. 
Improvements,  setting  up  valae,  741. 
injunction  after,  528. 
Intervention,  to  complaint  on,  387. 
in  cases  for  contempt,  1217. 

in  contest  on  probate,  1312.  * 

in  libel  and  slander  suits,  461. 
in  partition  suits,  756. 
in  actions  to  quiet  title,  739. 
tn  actions  against  steamboats  and  vessels,  821. 
in  actions  in  Justices's  Courts,  855, 856, 860. 
in  action  of  claim  and  delivery,  667. 
irrelevant  or  redundant  matter  in,  453. 
in  proceeding  relative  to  esci^eated  estates,  127^. 
issue  raised  by,  588. 
issue  of  fact  raised  by,  590. 

ioint  debtors,  in  proceedings  after  judgment,  902. 
udgment  on  failure  to,  585. 
ost,  how  supplied,  1045. 
material  allegations,  what  are.  463. 
may  be  made  to  part  of  complaint,  441. 
may  be  filed  with  demurrer,  431. 
may  contain  several  defenses,  441. 
must  be  verified,  when,  446. 
must  be  filed,  465. 
must  be  served,  465. 
new  matter  in,  437. 

new  matter  deemed  controverted.  462, 
of  joint  debtors,  after  judgment,  992. 
of  attorney  to  accusation,^96. 
pleading  judgment,  456. 
pleading  conditions  precedent,  457. 
pleading  Statute  of  Limitations,  458. 
pleading  a  private  statute,  459. 
supplemental,  defined,  464. 
sham,  may  be  striken  out,  453. 
signature  to,  446. 
time  of  filing,  407, 472. 
time  to  file  may  be  granted,  473, 1054. 
to  application  for  mandate,  1069. 
to  amended  complaint,  432, 860. 
to  cross-complaint,  442. 
to  be  filed  on  demurrer  overruled,  472. 
to  complaint  on  written  instrument,  447. 
to  mandamus.  1089, 1094. 
waiver,  by  failure  to  object,  434. 
waiver  of  summons  by,  406. 
what  to  contain,  437. 
want  of  verification,  what  admits,  446. 
when  may  be  stricken  out,  453. 
when  omission  waives  counter-claim,  439. 
where  complaint  sets  forth  instrument,  447-449. 

Appeals  to  Supreme  Oonrt— in  what  cases  from  a  Superior  Court,  963. 
in  what  cases  from  a  Justice's  Court,  964. 
by  executors  and  administrators,  965. 
from  their  acts,  where  appointment  vacated.  966. 
in  probate,  matters  to  be  taken  within  sixty  days,  1715. 
when  appellate  court  may  order  payment  of  costs,  1720. 


power*  ot  Superior  Court  on,  tea. 
notlco  on,  K*. 

enquired,  9Tft. 

en  not  oMMMiT,  Kt. 
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Appeals  to  Superior  Oonrts— ConA'ntfed.  • 

trial  de  novo,  when,  976. 

Judgment  on,  960. 
ees  on,  960. 
Code  sections,  996-098,  not  to  apply  to,  9B0. 

Appearance— Accusation  against  attorney  to,  293. 
bnsband  and  wife,  870, 871. 
time  for,  to  be  inserted  in  summons,  407. 
waives  service  of  summons,  406, 416. 
by  demurrer  or  answer,  1014. 
failure  of,  waives  findings,  634. 
failure  of,  waives  luiy,  631. 
failure  of,  in  Justices'  Courts,  884. 
of  parties,  is  waiver  of  notice,  1306. 
waives  issuance  of  summons,  406. 
what  constitutes,  1014. 

Appellant— must  file  undertaking,  941. 

executors  and  administrators,  when  need  not  file,  946. 

must  furnish  papers,  9S0. 

what  to  furnish,  on  appeal  flrom  order,  991. 

what  to  furnish',  on  order  for  new  trial,  902. 

who  Ls,  938. 

Appellate  jurisdiction— of  Supreme  Court,  90, 02. 
of  Superior  Court,  75, 77. 

Application— to  court,  repetition  prohibited,  Iffi. 
repetition,  a  contempt,  183. 

Appraiser— may  be  api>ointed  at  chambers,  U6. 
to  be  appointed  l)y  Superior  Court,  1444. 
who  are,  and  bv  whom  appointed,  1444. 
to  be  sworn,  1449. 
doty  of,  144ft. 

appointment,  what  to  Include,  1449. 
Inventory  to  be  signed  by,  1449. 
of  after-discovered  property,  1491. 
duty  of,  as  to  h<nnesteaa,  1476. 
report  of,  on  homestead,  1477. 
report,  how  confirmed,  1478.     . 
appointment  of,  on  estate  of  ward,  1773. 

Appraisement— of  estates  of  deceased,  1444, 1476. 
of  ward's  estate,  1778. 

Arbitration— what  may  be  submitted  to,  and  wlisa,  1281. 

titles  cannot  be  submitted,  1281. 
.        submission  to  be  in  wrttlngf  1282. 

submission  entered  as  order  of  court*  1268. 

revocation  of,  1288. 

powers  of  arbitrators,  1284. 

adjournments,  1284. 

oath  of  arbitrators,  1289. 

power  to  administer,  1284. 

majority  may  decide  question,  1289. 

arbitrators  must  be  sworn,  1289. 

must  all  meet,  1098.  < 

but  two  acting  is  sufficient,  1098, 1289b  .  * 

award  must  be  in  writing,  1286.  .' 

Judgment  on  award,  when  entered,  1286. 

grounds  for  vacating  award,  1287. 

sward  vacated  in  certain  cases,  1287. 

court  may  modify  or  correct  awards,  1268. 

decision  on  motion  subject  to  appeia,  1269. 
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A«wa!t  and  bettery— l°ri>dlctloii  ot  JusUces'  CooMs.  Ill 
AaKBiment— of  value  of  propertr  condemned,  IMS. 
AMlgnAB— may  aue,  36fL 
AHlgiunsiit'-ot  Hccoimla,  Mo.,  MS. 

of  tblng  fa  ■ctlon,  3W,  ns. 

not  to  rnJaOlce  rIgliC  to  set«ir,  Na. 

not  to  W  counUKUilm  lusoswer.  «*. 

ledemptlODei  to  ptodnce  copy  at,  W. 


ntlUed  to,  K3. 


wmpel  stKDilaoce  of  eiecntoi 

of  pei-son  cited  to  apIH^a^,  14ao. 

ot  eiecuMi.  elc.,  leTiulng  to  appear  sod  render  eiblbll,  IS 
Attendance— of  witnesses  may  be  competed,  177. 

AttomsT— accusation  anliut  most  be  In  wilUnK,  !9I>. 

— -  miBtl»TeTlfled,2>l. 

subject  hlni  to  contempt,  tSM. 
lo  nisetlm.haw  eDeirM,  HI. 
In  Superior  CinLrts,ns. 
...  In  Supreme  Court,  iTT. 
Hk  ol,  from  otber  Stue,  ZTA. 

•ioirmaile,a»««. 

_„ _...uei  In  probate.  1J19. 

appotnCmeutoanolastoI  probate  at  wiu.  ixn. 
awesfanceof.  on dajr at  trial,  tor  removal,  299. 
cannot  M  vpolnted  recover,  nben  •^ 
certumtesu  aili — — 

cltaE^?t 

compeuouloii  o: 


AnoniaT-KmonI— dot;  o(.  In  proCMdlngs 

need  not  v«iUV  pleading-.  448. 

may  bring  action  tor  usurpation  of  oiaoa,  BM,  aM. 


088  nmnc 

Bid— ftt  admlnlstnrtton  aale.  how  recelTed,  1548. 
wbAt  amount  to  be  bid,  1590. 
ftt  execution  sale,  6M. , 

Bidder— refusal  to  pay  bid  at  execution  sale,  6B6-6Vr. 
extent  of  llablliiT,  697. 
when  officer  ma;rref  use  bid,  <M. 
recovery  from,  vM. 

Bill  of  costs— Teriflcatlon  and  filing  of,  lOSS. 

Bill  of  exohance— notice  to  drawers  and  Indofsemr  ho^  oonstraed. 
1865. 
assLmment  of,  968. 
parties  Joined  as  defendants,  ttS. 

Bill  of  partionlars— obtaining,  practice  oa,  4M. 
need  not  be  pleaded.  454. 
complaint  in  Jusnoes'  Court  may  be,  85S. 

Blank— in  process  In  Justices'  Courts  to  be  flUedf  820. 

Boats— liability  of.  Uens  for,  813. 
actions  may  be  brought,  814. 
complaint,  what  to  aesignate»  815. 
summons,  how  served,  816. 
attachment  may  issue*  817. 
Issuance  of  writ,  818. 
writ,  how  directed,  819. 
execution  of  writ,  820. 
appearance  and  defense,  821. 
proceedings,  how  conducted,  822. 
discharge  of  attachment,  terms  of  >  8SS. 
sale  unaer  judgment,  824. 
proceeds,  how  disposed  of,  824. 
claims  for  wages  preferred,  825^ 
claims,  how  enforced,  825. 
claims,  how  proved,  826. 
notice  of  sale,  827. 

Bond— of  administrator,  form  and  regniflttw  of,  1S88. 
additional,  when  required,  1989. 
separate  bonds  required,  1391. 
not  void  on  first  recovery,  1382. 
sureties  must  justify,  1393. 
additional  security,  1394. 
when  right  ceases,  1395. 
when  may  be  dispensed  with,  1396. 
of  administrator,  with  wiU  annexed,  1426. 
of  purchaser  at  administrator's  sale,  when  required,  1967. 
action  on  administrator's  bond,  1586. 
to  executors  by  distributees  of  estate,  1661. 
suit  upon  distributees'  bond,  1662.  ^^^ 

of  agent  appointed  for  absent  distributees,  lw2. 
of  public  administrator  on  special  letters,  1727. 
of  guardian,  conditions  of,  1754. 
of  testamentary  guardian,  1758. 
of  guardian  on  sale  of  property,  1788. 
new  bond  of  guardian,  when  required,  1803. 
must  be  filed,  action  on,  1804. 
provisions  of  Code  to  apply  to,  1809. 
court  commissioners  may  take,  259. 
qualifications  of  sureties,  1057. 

See  Ulf DEBTAKINQS,  BAIL. 

Books— containing  laws  presumed  to  be  correct,  1900. 
entries  in  official,  evidence,  1920. 
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BMs  of  ■etton—m^r  be  Joined.  417. 
mnal  be  ■enanlelj  Mated.  Ol. 
when  trledTisi^Ml 
mlejolnderof.Knnindfor  demairer,  06. 
'-■— """-"ey  or.  ground  for  dBinniier,  tut. 
"Uvea  by  not  demurring,  W4. 
ut  connln  nMentrat  oi.  w. 


OerUsnTl—to  be  herealter  kaoffn  ae  rerlew.  I(«I. 

ObaUenief— peremptory ,  foor  allowed.  601  ■ 
grounds  ot.  for  cause,  em, 

Ohombere— power  ot  Bapreme  tonlees  In,  Ut.  ITS. 
ot  supeilor  Judge  In,  IW,  l!e,  1M3. 
proifilauaforludgeB  In.  144. 
all  write  and  oidera  may  lune  in.  IM,  IIK. 
willa  may  be  made  retanuble  in.  llW. 


Oku»-c[  parties,  IM. 
at  ptKsot  trul,a>i-3 
of  pUce  irt  trial,  Juat 

Ohanc*  of  nimai  appllMOon  fo 


pobUcMlou  rtqiilted,  U 


Ohuve  to  injT— »luu  lo  cantalD,  WB. 

eeneraUT,eo;,fiM. 
urttifiT  lELatmctloQB,  how  glvon,  fll4. 
OUnF  jUttoo-eleetlon  Bod  Hum  ol  omiw,  M. 
to  apportion  butl'aegii,  U. 


to  paniei  iDUraiteil . 


untv,  I9M. 
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woBD  luued,  IIOB. 

bow  served,  lIM.ni*. 
Oitf— mmmoiu.liawuTTtil  on,  411. 

need  not  j^TeMCDiiE]'  In  BeHoni,  IMS. 
OiTll  lotioiH-uIie  from  obUntloa  or  Injnrr 

wlwDwul  bow  proHcutea,  10. 

b7  whom  proucnnd,  SO, 
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marbeconsoUiUiteilaoUea,  IIW. 
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limitation,  where  caiue  arises  in  other  State,  Ml. 
how  commenced  in  Police  Coorts,  829. 
questions  involved  in,  may  be  submitted  to  arbitrati<m.  1281. 
See  Actions. 

Olaims— bv  third  person  in  replevin,  619. 
by  thutl  person  in  attachment,  649. 
by  third  person  in  execution,  689. 
of  llenholder.  when  to  be  filed,  1187. 
for  wages  of  mariner,  preferred,  826. 
adverse,  for  personal  property,  1950. 
adverse,  for  real  property.  738. 
against  estates  oi  deceased,  1498. 

Olaim  and  deliTory— generally,  509-620. 

application  of  Statute  of  Limitations,  398. 
delivery,  when  to  be  claimed,  609. 
affldavft  and  its  requirements,  610. 
requisition  to  sheriff,  61 1. 
security  on  part  of  plaintlfl,  612. 
service  of  process,  612. 
undertaking  of  plaintUP,  612. 
exceptions  to  sureties,  proceedliu^s  on,  613. 
defendant,  when  entitled  to  redeuveiy,  614. 
justification  of  defendant's  sureties,  616. 
qualifications  of  sureties,  616. 
concealed  property,  how  taken,  617. 
property,  now  kept,  618. 
sheriff's  return,  620. 
claim  by  third  party,  proceedings,  619. 
notice  of  claim  and  affidavit  tobe  filed,  520. 

Judgment  on,  to  be  an  alternative,  667. 
imitation  olf  action  in,  338. 
In  Justices'  Courts,  how  enforced, 870. 
finding  of  jury  in  actions  for,  627. 
execution  on,  to  whom  issued,  687. 
execution,  what  to  recite,  682. 
judgment  in,  how  enforced,  684-687. 
cosu  allowed  on  actions  for,  1022. 

Olaims  against  estates— when  must  be  presented,  16C0. 

See  Estates  of  Decsased  Febsons. 
Olergyman  or  priest— communications,  privil^ed,  1881. 

OlflKk— to  make  up  calendar,  593. 

to  keep  judgment  docket,  671-678. 

to  enter  Judgment.  664. 

to  keep  judgment  book,  668. 

to  make  npjudgment  roll,  670. 

can  take  smdavits,  2012. 

when  to  take  down  testimony,  1051. 

must  Indorse  on  complaint,  what,  406. 

must  keep  register  of  actions,  1052. 

duty  of,  in  contested  elections,  1118. 

duty  of,  on  confession  of  judcment,  1134. 

duly  of,  on  submission  to  arbitration,  1283. 

what  to  transmit  on  verdict  on  mandate.  1093. 

of  tribunal  to  return  writ  of  review  with  traoscrlptf  1070. 

to  Invest  proceeds  on  partition  sales,  789. 

duty  of,  on  investment,  791. 

to  attest  decree  in  partition,  1684. 

In  probate  matters. 

to  file  and  record  certificate  of  proof,  1318. 


Olnt^Coniimted<. 

In  probate  nuUten. 

to  file  petition  for  letters,  1371. 

to  post  notloes,  1S73. 

to  Issue  citation,  1384. 

to  record  letters,  etc.,  1387. 

to  sign  and  seal  letters,  1386. 

to  issne  letters.  1412. 

to  give  tran8cript4md  certiflcftto,  1429. 

when  to  issue  subposnaa  and  citations,  1707, 1708. 

to  enter  claims  on  register,  1497. 

to  sign  citation,  1707. 

Code  of  Oivil  Frooednre— existing  actions,  not  affected  hj,  8. 
bow  divided,  1. 

limitation  of  actions  not  affected  by,  9. 
not  retroactive,  3. 

provisions  of,  applicable  to  enforcement  of  liens,  1198. 
provisions  of,  effect  on  existing  statutes.  5. 
provisions  applicable  to  Justices'  Courts,  869. 
provisions  o^  applicable  to  proceedings  for  condemnattan  or 

land,  1256. 
rule  of  construction  of,  4. 
interpretation  clause,  17. 
repealing  clause,  18. 
terms,  how  employed,  16. 
words  defined,  17. 
when  to  take  effect,  2. 

Oodes— constmction  of,  generally,  4. 

Oodicil— will  Inclndes,  17. 

Oommenoement  of  action— actions,  bow  commenced,  40S. 
summons,  issuance  of,  407. 
alias  summons,  when  to  Issue,  408. 
notice  to  be  filed  In  real  actions,  409. 
in  Police  Courts,  929. 

Oommission  to  take  testimony— wltbln  State,  2QZ1, 2081-2038. 
without  State,  2024-2028. 

Oommittee— see  Guabbian. 

Common  law— Code  not  construed  as  In  derogation  of,  4. 

Oompensation— to  tenants  in  partition,  sales  to  be  made,  778. 
to  be  fixed  by  courts  in  such  cases,  779. 
to  owner,  on  condenmation  of  land,  1349. 
ou  unequal  partition  of  land,  792. 
of  appraisers  in  probate,  1444. 
of  attorneys,  regulated  by  agreement,  1021. 
of  referee  in  probate,  1506, 1636. 
of  executor  by  will,  1616. 
renunciation  of  same,  1616. 
further  allowance,  1618. 
of  agent  of  absentee  on  partitl<m,  1692. 
of  guardians,  1776. 

Oomplaint— as  a  pleading,  422. 
nrst  pleading  inaction,  426. 
allegations,  admitted  if  not  denied,  462 
allegations,  material, what  are,  483. 
answer  to,  437. 

answer  to,  failure  to  verify,  446. 
assignment  of  chose  In  action,  etc.,  368. 
commencement  of  action  by  filing,  350, 405. 
contents  of,  426. 


OotajAaiaX-^ConHnited, 

def ectlye  beading,  1046L 
denials,  general  or  speciflc,  437. 
fictitious  name,  suing  bv,  474. 
husband  and  wife,  370, 371. 
parent  for  injury  or  death  of  chUd,  378, 377. 
gold  coin,  etc.,  <i67. 
guardian,  as  party,  876, 377. 
interveBtion,  on,  887. 

irreleyant  matter  may  be  stricken  out,  453. 
Judgment,  how  pleaded,  4M. 
In  tiustices'  Courts,  858. 
limitations,  312-363. 
lUvtndens,  4/09. 
lost,  how  supplied,  1045. 
oblectlons  to,  how  waiyed.  434. 
objections  to,  when  made  by  answer,  433. 
puticulars  of  claim,  454. 
description  of  real  estate,  455. 
redundant  and  sham  matter,  453. 
•     statutes,  how  pleaded,  459. 

stock  sold  for  delinquent  assesshient,  341. 
against  surety.  1050. 

amendments  to  be  filed  and  seired,  432, 413, 473. 
amendments,  of  course.  472. 
causes  of  action  which  may  be  Joined,  427. 
causes  of  action  must  be  separately  stated,  427. 
conditions  precedent,  how  pleaded  In,  457. 
demand  f  orielief ,  426. 
demurrer  to,  430-434. 
for  injunction,  must  be  verified,  527. 
*  in  Justices^  Courts,  what  to  contain,  853. 
indorsement  of  clerk  to  be  made  on,  406. 
in  actions  for  seduction,  374, 375. 
in  action  for  a  nuisance,  731. 
in  forcible  entry  and  detainer,  1159-1173. 
in  actions  agi^nst  steamers  or  boats.  813-815. 
In  actions  for  usurpation  of  office,  804. 
in  actions  for  partition,  753, 755, 761, 763. 
in  actions  for  causing  death  or  Injtvy.  377. 
in  actions  to  remove  cloud  on  title,  788, 1050. 
in  foreclosure  suits,  726. 
in  actions  for  slander,  460. 
in  proceedings  for  condemnation  of  land.  1242. 
on  application  for  voluntary  dissolution  of  corporation,  U2B. 
on  usurpation  of  ofllce  or  franchise,  808, 804. 
pleading  performance  of  condition  precedent,  487. 
part  of  Judgment  roll,  670. 
signature  to,  446. 
clerk  to  indorse,  406. 
service  to  be  made  of  copy  of,  410. 
statement  of  cause  of  action,  how  made,  426. 
statement  inproceedings  to  contest  elections,  1115. 
suggestion  ox  death,  385. 
supplemental,  when  may  be  made,  464. 
to  oe  amended  in  certain  cases,  1178. 
what  to  contain,  426. 

Oompromiso— offer  of  defendant  to,  997. 
proceedings  on  offer  to,  997. 
of  debt  due  estate  of  decedent,  1568. 
of  debt  due  estate  of  ward,  1769. 
offer  admits  nothing,  2078. 


602  mpBX. 

objections  to  tender  most  be  spedfied*  203%, 
receipt  may  be  denumded,  2QT5. 
In  JoBtlce's  Court,  885. 
generaUy,  aa74-2(r7»,  2078. 

Oompntatlon  of  time— bow  made,  12. 

ume  of  performance  of  act  may  be  extended,  1054. 

Oonoealed— property,  possession  of,  bow  demandedt  517. 
defenduit,  service  how  made  on,  412. 
witness,  subpoena,  how  served  on,  1968. 

Oonolasiye  evidence— defined,  1837. 
bow  restricted,  1976. 

Oondemnation  of  land-HBee  Ekikent  DoiCAiBr. 
Oondition  precedent— performance  of,  bow  pleaded,  457. 
*  Oonfesaion  of  judgment— may  be  made  for  debt  due  or  for  contln* 
gent  liability.  1132. 
statement  on,  ll33. 

filing  statement  and  entering  ludgment,  1134. 
In  Justices'  Court,  how  made,  1135. 
jurisdiction  governed  by  amount  due,  1132^ 

Oonaangninity— as  a  disqualification  In  a  judge,  170. 
ground  of  challenge  to  juror,  602. 
ground  of  objection  to  referee,  641. 

Oonsolidation— of  actions  for  liens,  1196. 

of  causes,  in  condemnation  of  lands,  1243. 
of  actions,  when  may  be  ordered,  1048. 

Oonatmction— of  words  and  phrases  in  Code,  2-18. 

Oontempt— judicial  officers  may  punish  for,  178. 
second  application  for  order  deemed  a,  183. 
generally,  1209-1222. 
of  juror  for  failure  to  attend,  238. 

compelling  obedience  generally,  and  preserving  order,  128, 177. 
disobedience  of  witness,  128, 177, 1991-1994. 
what  acts  or  omissions  arc,  1209. 
re-entry  on  property  after  eviction,  1210. 
in  presence  of  court,  how  punished,  1211. 
in  absence  of  court,  what  necessary  to  show,  1211. 
warrant  may  issue  on  notice  to  show  cause,  1212. 

Oontempt— what  acts  or  omissions  are,  1209. 

reentry  on  property  after  eviction,  1210. 

In  and  out  et,  presence  of  court,  proceedings  on,  1211. 

warrant  of  attachment  may  issue,  1212. 

bail  may  be  given  by  party  arrested  for,  1213. 

du^  of  sherifl  on  arrest,  1214. 

bail  bond,  form  and  conditions  of,  1215. 

oflAcer  to  return  warrant  and  undertaking,  1216. 

bearing  on  charge  preferred,  1217. 

judgment  and  penalty  for,  1218. 

omissions,  how  punisned,  1219. 

failure  to  appear  at  hearing,  proceedings  thereOh«  1220. 
i  illness  sufficient  excuse  for  non-appearance,  1221. 

^  ludgments  and  orders  in  cases  of,  are  final,  1222. 

failure  to  attend  as  juror,  238. 

disobedience  to  mandate,  1097. 

disobedience  by  witness,  1991-1994. 

refusal  to  obey  citation  in  Probate  Court  is  a,  1460. 1461. 

in  Justices'  Courts,  acts  and  omissions  constituting,  806. 

in  presence  of  justice,  how  punished,  807. 
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Oontempt— ConlintfAf. 

not  in  presence  of  Jnstioe,  proceedings  on,  908. 
punishment,  measnre  of,  in  Justices' court,  909. 
conviction  for,  to  be  entered  in  justices'  docket,  910. 
provisions  of  Code  as  to  service  of  process  not  to  apply,  101& 
disobedience  to  mandamus,  1097. 

Contesting  electionB~who  may  contest,  grounds  of,  1111. 
elections,  when  annulled  for  iregnlarity,  1112. 
-when  not  annulled  for  malconduct,  1113. 
Illegal  votes,  when  not  to  vitiate  elections,  1114. 
proceedings  on  contest,  1115. 
statement  of  cause  of  contest,  1116. 
list  of  illegal  votes,  when  to  be  furnished.  1116. 
want  of  form  of  statement,  not  to  vitiate,  1117. 
special  term  of  .court  for  trial  of,  1118. 
citation  to  issue  to  respondent.  1119. 
witnesses,  attendance,  now  enforced,  1120. 
powers  of  court  in  proceedings  on,  1121. 
adjournment  may  be  ordered,  1121. 
rules  to  govern,  on  trial,  1122. 
decision  on  trial,  what  court  may  declare,  1123. 
costs  in  proceedings,  who  liable  for,  1125. 
appeal  lies  from  decision  on,  1126. 
api>eikl,  when  to  be  taken  within  ten  days,  1127. 

Oontesting  probate— See  Pbobate  ov  Will. 

Oontinnance— f or  absence  of  testimony,  what  required,  595. 
in  proceedings  for  mandate,  when  may  be  ordered,  1090. 
not  allowed  on  amended  complaint  in  forcible  entry,  1173. 
for  non-return  of  conunission  to  take  testimony,  2Q27. 
costs  as  a  condition  for,  in  discretion  of  court,  1029. 
in  forcible  entry  and  detainer,  1173. 
in  mandamus,  1090. 

in  Justices'  Court,  when  may  be  ordered,  874. 
on  consent  of  parties,  875.  * 

on  application  of  either  party,  what  must  be  shown,  870. 
afadavit  when  required,  876. 
not  for  more  than  ten  days'  exception,  undertaking,  877. 

Oontractors— liens  whichmay  be  secured  by,  1183-1 199. 
See  LiBN,  EsvonoisMSST  of. 

Oontracts— conditions  precedentTln,  how  pleaded.  457. 
express  or  implied,  may  be  united  in  complaint,  427. 
attachjnent,  when  may  issue  in  actions  on,  537. 
when  defendant  may  be  arrested  in  actions  on,  479. 
trial  by  jury,  how  waived  in  actions  on,  631. 
judgment  by  default  may  be  taken  in  action  on,  585. 
judgments  in  gold  coin,  when  may  be  taken  on,  667.  * 

of  purchase,  by  decedent,  1565. 
enforcement  of,  1507. 

Contribution— enforced  by  one  of  several  judgment  debtors, 709. 
among  legatees  on  distribution  of  estate,  1564. 

ConTenience— of  witnesses,  ground  for  change  of  venue,  397. 

Conre3rance— judicial  of^cers  may  take  acknowledgment  of,  179. 
morti;age  not  to  be  deemed  a,  744. 
of  land  on  execution  sale,  when  to  be  made,  703. 
under  administrator's  sale,  1555. 
of  land  by  executors  and  administrators,  1597-1607. 
.   and  sale  of  lands  to  pay  decedent's  debts,  1536-1576. 

Corporations— pleadings,  how  verified  by,  446. 
summons,  now  served  on,  411. 
appointment  of  receiver  in  insolvency  of,  564. 
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on  lerocMloii  <«  nroliate  <tf  wlllt  UK. 

to  JmUcea'  COnrB.  «neii  allowed,  aW,  K4.  ■ 

■nlnst  eaanty .  hoir  paid,  1W». 

Salnat  Btate,fiow  paid,  lOW. 

3terteBia^m. 


■nut  be  speeiallr  pmoed,  W. 
ranlnloa  to  Mt  npi  fMali  W. 

JndffDunt  for  0xeflaB,fl6a, 

flndliiKB  ol  ]iii7  on.ffiC 
Oonntr— anmnxMU,  bow  aerved  od,  111. 

idace  ol  trial  <tt  action  Bgataist,  tM. 

vetUliatlonby.M*.  _ 

coaCr  In  actloDS  ■gBDHt,  howpBfd,  Inv. 

need  not  glv«  aecuTlt7  in  actUmB,  1U8. 
Ooantr  oUrk— see  Clxbk. 
OotmIT  officers— exempt  from  Jury  dntTj  39^ 
Oonit  oomralHioiur-Iiow  appointed,  SK. 

not  to  tave  partner.  1T2. 
Tererance  may  be  made  to,  M(k 
to  report  wlt&ln  twenty  days,  M»,  Ml. 
eSecfotaodinKgot.eii. 
eieoptloas  to  Ondlugg,  rerlew  of,  IM.  MI. 
Oatuta  of  jDStloe— ennmeraUd.n. 


>7  >IVlT  An  order  of  M 
If  reqiure  ro" 


wben  null.  191. 

a  nu^  be  tnqnlred  ioto,  18 

. ^whm.lU). 

oletalm.liH-UM. 
—  ,1MS. 

pcopcTtT  of  sstate,  U 


iiur*BB«ii(  to  deduCTion  oo  co_„ , — 

nuF  luve  eivcutlaa  ItAoed  upon  1ud£m«iit.  1040, 
claim  not  iacluded  iQ  order,  how  dlapoud  or,  16U 

Orimlnal  lotieiit— proTlslma  tor,  In  Grlmlnil  Coda,  3) 

OroUMionipUlnt— genenlly,  441. 


campeunte  ea. 

failure  to  Mt  ni 
imnlMir*  aridinei 
On(TaiioT-«pBeUUt  aay  be  recovered,  6*T. 
OBitodr— at  kbltiMt  of  title,  In  psrtltiaii,  IM. 

ot  will,  duty  ot  emtodtan,  lase. 

ciuMhI^  of  win,  wben  BDt>)«t  to  tmtt,  UK. 

ciucodlin  or  pDbUfl  wriUngs,  bound  to  give  copies,  IKL 

S«e  SHEBDF. 

Onitonu-mlalDg,  effect  of,  T4S. 
lUBga  ot  trader  etc.,  18711' 

DusuM— most  be  claimed  In  compblDt,  IM. 
when  to  be  Maeued  b;  jatj,  Mt. 
exceetlTe.  (roand  for  oew^rlil,  WT. 
allowed  for  wute,  132. 
•—•■•-  In  proceedli^  to  Kcorer  embeBled  estate,  IHO. 


doable,  in  pr 
treble,  to  acti 
trebled,  In  ao 


trebieiLlnaoIloniforimlawtnl  onErr,  7S3, 11)4. 

Mile,lntteBpu>,7H.__ 

mproTementa,  wben  «et  off,  to  claim  tor,  141. 

pwehaier  UDder  exacntiOD  mar  sne  tor,  TM. 

orloilnliinF  to  propertr  after  ule,  74S. 

Mnder  ot  aalnis  tor,  &I. 

la  pmeaedlnga  tor  mandate.  It9t. 

In  iHVceediiun  tor  niniiHitloa  ot  office,  807. 

bi  nnisuiee,  7>i. 

tor  neglect  to  return  loTentory  In  probate,  I4M, 

double,  la  case  ot  riaud,  un. 

In  proiiaM  iale,  U71,  ISTI. 


w 


I 
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DamagM— CVmMAtMKi. 

on  appeal  taken  for  delay,  987. 

on  ludgment  by  default,  689. 

on  oisobedlence  to  subpoena,  1992. 

Days— Judicial  and  non-Judicial,  13^135. 

Deatix— of  party  not  to  abate  action,  385. 
not  to  bar  counter-^laim,  440. 
of  attorney,  reappointment  to  1)e  mode,  28BI 
effect  on  limitation,  327, 393. 
effect  of.  on  rlKht  to  possession  of  land,  328. 
after  Judgment,  not  to  stay  execution,  686. 
set-off  not  affected  by,  440. 
not  to  invalidate  Judgment  in  partition,  766. 
after  verdict,  judgment  may  be  rendered, 
who  may  sue  for  lujui'y  causing.  376. 377. 
wa^es  in  case  of,  a  preferred  claim,  1209. 
when  presumed,  lf:ti3. 
to  bo  reported  to  public  administrator,  1728. 

Debtor— required  to  answer  as  to  his  property,  714. 
proceedings  to  compel  appearance,  7l5. 
when  may  bo  arrested,  7  >  5. 
what  bail  may  be  given,  719. 

Debtor  of  debtor— may  pay  claim  of  creditor,  716. 
examination  of,  bow  conducted,  717. 
trial,  how  conducted,  718. 
property, how  applied,  719. 
proceedings  on  denial  of  Indehtedness,  790. 
attachment  of  .M2.  M7, 6S8. 
payment  of,  from  estates,  1643-1653. 
levy  on  execution  under,  548, 688. 
payment  to  sheriff,  547,716. 
disobedience  of  order,  how  punished,  721. 

Debts— of  decedents,  estate  to  be  listed,  1445il447, 14tt. 
to  be  collected  by  executor,  1581. 
when  may  l>e  compounded  and  compromised,] 
when  executor  not  accomitable  for,  1<U9. 
statement  of,  when  to  be  filed,  1512. 
payment  of  debts  of  decedent,  1649-1653. 

Debts  and  credits— how  attached,  542. 
how  seized  on  execution,  688. 
may  i)e  collected  by  sheriff  on  attachment*  647. 

Decision— of  court,  must  be  in  writing,  632. 
must  bo  filed  within  twenty  days,  i 
demurrer  on,  notice  of.  476. 
of  motion  for  a  new  trial,  660. 
facts  and  conclusions  must  be  separately  stated,  i 
exceptions  to.  when  may  be  taken,  646. 
when  deemed  excepted  to,  647. 
when  subject  to  review  on  appeal, 996. 
on  motion  to  modify  award  is  final,  1289. 

Declaration— of  parties,  how  far  binding.  1848-1864.  # 

of  parties,  wiien  may  be  proved.  1870. 
of  deceased  a?  to  pedigree,  effect  of,  1862. 
**oath  "  includes,  2007. 

See  EviDEKCE.  ^ 

De&olt— on  failure  to  answer  amended  eomplaint,  €KL 
when  judgment  to  be  rendered  on,  586« 
relief  from  j udgment  on,  473. 
mandate,  not  granted  by,  1068. 
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Benerall7,ur-4tt. 


erol.ouMBl.WI. 
tMlnltlons-ot  terras  and  nbnwei,  1«. 

0«Enei  of  ■Tidsnt*— ennmerstod,  IRK. 


In  unl»irtiil  de 


[tBllDTetodenT.in. 
iclflc,  to  veiiflecl  camplRint,  ttl. 
13  every  mode  of  vtltMn  oatb,  i: 
ire  dlicharge  from  omat.  W. 


itierlfl  to  pay  Into  eonrt.  4M. 
tamd  ofuiid^kWln  joitlcea'  Com 
BOW  ■pDlled,  In  uaBtacUoa  ot  JudnDeai 
of  fnt,^  Mai  of  tUbU  to  propel,  ee 
at  ■unmonB.ln  mnMifflce,  413. 
Borpliw  oil  Kua  la  tblo,  SU. 
lu  |>iwt«nee.  on  Krvlce  by  null.  101}. 
DO  llnillatlon  toacctoo  fot  mouey  left  on 


in  JubUc«8*  Co^ta, 


!?SSS^t,'n'^!SSS?5^a' 

im9.3m. 

D«ro[mion  of  oonunon  law-Code 

notaeemedln,!. 

DeKBnl-rletil  of  pOBsetsora  not  affected  by,  m. 

DevlaoB-See  Pbobatb  op  Will, 

ESTiTKS  of  Dkiu 

wliac  iofllcleiit  [u  yro'va  (aeta,  11 

Ml. 

Dlaabmt7-~noClDBl>nUiictloij,3g9. 

DUbonraMnti-^beii  allowed  In  aetkjm,  1081. 
blU  of » by  wbom  Termed,  10». 

Diaehjose— f rom  anrest,  exonentea  ball.  4M. 
from  arrest,  effect  of,  486. 
of  sick  juror,  616. 
of  prisoners,  1113-lltk 

Dtooharge  from  ImpriaonxDent^-of 

for  f aUure  of  jDlaintifl  to  furnish  weekly  vappeti^. 
notice  of  application  for,  1144. 
service  of  notice,  U4ft. 
examination  of  prisoner  before  jodoe,  1146. 
Interrogatories  may  l>e  in  writing,  114i. 
oath  to  ue  administered,  1148. 
order  of  discliarge,  1149. 
successive  applications  for,  1100. 
when  final,  il&l. 

Judgment  may  be  enforced  against  estate,  IMS. 
pmmex  not  subject  to  rearrest  after,  llSl 
AKD  Bail. 


DiflGharge  of  iiiiiiiiHssM  fi— ilnlit  due  decedent.  1447,  I4IS. 
from  debt  by  will,  1448: 
order  for,  1647. 
by  Judgment  or  decree,  1697. 

See  ExxouTOBBAino  ADxnnsTBATOBfl. 

Disclaimer— generally,  730. 

Discontinuance— entering,  081. 

Discretion  of  court— on  allowance  of  costs,  1025. 
costs  of  appieal,  when  in,  U)27. 
costs  on  postponement  of  trial,  are  in,  1029. 
costs  on  proceedings  for  condemnation  of  land  in,  1259. 
granting  stay,  under  writ  of  review  in,  1072. 
ordering  issues  in  mandate  to  be  tried  by  jury  in,  1096. 
evidence  on  collateral  questions,  admitted  in,  1868. 
Tieirlarlaqr  oJar^mises,  allowed  in,  1964. 
order  of  trial.  6I7> 
order  of  proof  in,  SMS. 
form  of  administering  oath,  in,  2096. 
expenses  of  referees  In  partition,  768, 796. 
to  order  reference  in  accusation  agamst  attorney,  298. 

Diamissal— of  action,  for  failure  to  furnish  security  for  eotKM,  Un. 
when  either  party  m^  take  a,  694. 
when  action  may  be  dismissed,  681. 
of  appeal,  for  failure  to  furnish  papers,  954. 
of  appeal,  effect  of,  956. 

Diaobedienoe— see  Covrxjtfrm^ 

Diaqnallfloations— of  Jttdge;  Klb 

of  Judge,  ground  for  removal  of  eammJMi 
executor  may  qualify  on  removal  of,  1354. 
of  Judge  in  probate,  proceedings,  1430. 
of  jurors,  enumerated.  602. 
of  referee,  enumerated,  641. 

Distribution— see  Estates  ov  Dxobasbd  Pbbsovs, 

DiToroe— sittings  of  court  may  be  private  in,  126. 

Docket— of  Judgment,  to  be  kept  by  clerk,  67h 
what  constitutes,  672. 
entries  in,  how  made,  672. 
to  lie  open  for  public  inspection,  673. 


^ 
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Docket— CoffMnicd. 

transcript  of.  may  l>e  filed  in  other  counties,  674. 

satisfaction  of  JnUgment,  to  be  entered  in,  675. 

in  Justices'  Courtsln  cities  and  counties,  !)3. 

of  instlce  of  peace,  pleadings  to  be  entered  in,  85L 

of  justice,  what  to  contain,  911. 

itf  Justice,  as  primary  evidence,  912. 

Index  to  be  kept  by  Justice,  lUS. 

<^  Justice,  to  be  delivered  to  successor,  914. 

proceedings,  on  office  becoming  vacant,  915. 

execution  may  issue  on,  915. 

transcript  of  docket  of  foreign  Justioe,  as  evUlenee,  1921. 

transcript,  how  authenticated,  1922. 

copy  of,  to  be  produced  by  redemptioner,  706. 

Eljectnient— action  of,  not  prejudiced  by  aUenatton*  740k 
costs  allowed  In  actions  of,  1022. 
set-off  for  improvements,  741. 
survey  of  property,  742, 748. 
title  terminating  during  suit,  740. 
claims  may  be  united  in  actions  of,  487. 
findings  of  jury  in  actions  of,  525. 

Bleotion— of  supreme  justices,  40. 
of  superior  judges.  65. 
eligibility  to  judicial  office,  156, 157. 
contesting,  proceedings  thereon,  1111-1127. 

See  COHTE8TINO  £LECTI0K8. 

Elisor— compensation  for  summoning  jurors,  228. 

Embezzlement— of  money,  a  ground  for  arrest,  479. 
of  estate  of  decedents,  1458-1461. 
letters  of  administration  may  be  revoked  for,  I62& 
of  property  of  ward,  lUOO. 

Eminent  domain— all  former  laws  abolished,  I2SB. 

Code,  when  to  take  effect,  1258.  ' 

definitiou  of,  1237. 

purposes  of  its  exercise,  1238. 

estates  which  maybe  acquired  under,  1289. 

{irivate  property  defined,  classes  enumerated,  IMO. 
acta  to  be  found  before  condemnation,  1241. 
parties  may  locate,  may  enter  thereon,  1242. 
jurisdiction  in  Superior  Court,  1248. 
complaint,  contents  of,  1244. 

snnunons,  what  to  contain— issuance  and  service,  1315. 
answer,  what  to  show,  and  how  verified,  1244. 
counter-claim,  438, 442. 

jurisdiction  to  regulate  crossings  and  coimnoB  nse,  12t7. 
bearing,  1248. 

court  or  jury  to  assess  damages,  1248. 
compensation  and  measure  thereof,  1219. 
new  proceedings  to  cure  defective  title,  1250. 
payment  of  damages,  1251. 
payment,  to  whom  made,  1252. 
final  <»der  of  condemnation,  what  to  contain,  IS88. 
order  when  filed,  title  vests,  1253. 
putting  plaintiff'  in  possession ,  1254. 
costs  apportioned  In  discretion  of  court,  195. 
rules  of  practice  in  proceeding  under,  125ft. 
new  trials  and  appeals;  1257. 
construction  of  code  as  to,  1268. 

Tlng^U'*  language— court  proceedings  to  be  in,  185. 


e.  pleadliDts.  ai 
geueraUj'.ll"'  ' 
t»  for  Ufa  c 
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Sstates  of  deceased  persons— <7onttftii«f. 
Of  the  liomestead. 

successors  to  rights  of  homestead  owners^  powers  and  lights  of, 

certified  copies  of  final  order  to  be  recorded,  1^. 
Of  claims  against  the  estate. 

notice  to  be  given  to  creditors,  1490. 

notice,  how  given,  14!^0. 

removal  of  executor  for  neglect  to  give  notice,  1511. 

timo  expressed  in  notice,  1491. 

copy  of  notice  and  affidavit  to  be  filed,  1492. 

time  within  which  to  present  claims,  1493. 

claims  to  be  sworn  to,  interest,  14C4. 

claim  may  be  presented  by  8ui>erior  judge,  1496. 

allowance  to  be  indorsed  on  claim,  1496. 

rejection,  what  deemed,  14S6. 

approved  claims  or  copies  to  be  filed,  1497. 

duty  of  clerk,  1497. 

claims  secured  by  liens,  how  described.  1^. 

rejected  claims,  when  to  be  sued  for,  1498. 

claims  barred  by  statute  not  to  be  allowed,  1409. 

examination  of  claimant  on  oath,  1450. 

claims  must  be  presented  before  suit,  1500. 

exceptions  as  to  liens,  1500. 

limitation  of  time,  how  affected  by  vacancy  of  administntttoiw 

claims  in  actions  pending  before  decease,  1502. 
allowance  of  claim  in  part,  1503. 
judgment  against  executor,  effect  of,  1504. 
execution  not  to  issue  after  death,  when,  1505. 

J>roperty  levied  on  may  be  sold,  proceeds,  how«ppliod,  1505. 
udgment,  when  not  a  lien ,  1506. 
dotibtful  claims  may  be  referred,  1507. 
allowance  or  rejection  by  referee,  effect  of,  1607. 
trial  by  referee,  how  confirmed,  effect  of,  1508. 
costs  on  contest  of,  liability  for,  1509. 
claim  of  executor,  to  whom  presented,  1510. 
suit  by  executor  for  claim  rejected,  how  commenced,  15M. 
executor  to  return  statement  of,  1512. 
statement,  wliat  to  contain,  1512. 
,  Saie»  and  conveyance  of  property  of  decedents. 
personal  estate  first  I'liargeaole  for  debts,  1516. 
real  estate,  when«to  be  sold,  1516. 
no  sales  valid,  except  by  order  of  court,  1517. 
petitions  for  orders  of  sale,  showing  required,  1518. 
but  one  petition,  order  and  sale  to  be  liad,  1519. 
perishable  And  depreciating  property  to  be  sold,  1922. 
order  to  sell  personal  property,  1523. 
partnership  interests  and  choses  in  action,  how  sold,  18SM. 
order  of  sale,  what  to  direct,4525. 
what  to  be  first  sold,  1525. 

sale  of  personal  property  to  be  made  at  auction,  IffM. 
mines  may  be  sold,  now,  1529. 
petition  for,  who  may  file  and  what  to  contain,  1530. 
order  to  show  cause,  how  made,  notice,  1531. 
order  of  sale  of  mines,  how  and  when  made,  1532. 
provisions  of  Code  applicable  to  sale  of  mines,  1533. 
real  estate  may  be  sola,  when.  1536. 
verified  petition,  for  sale,  what  to  contain,  1587. 
to  what  petition  may  refer,  1537. 
order  to  interested  persons  to  appear,  1538. 
order  to  show  cause,  must  be  previously  served,  1939. 
notice,  when  to  be  served,  1539. 
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Btlates  of  deoeased  peiiions    Chmtmued. 
Bales  and  convevanec  qf  property  of  deeedenth 
nettoe  to  be  lUBpensed  mtb»  wnen,  1S39.  - 
hearing  of  petiuon  after  proof  of  servicfti  1540. 
presentation  of  claims  at  uearlng,  1540. 
wbo  may  be  examined  at  bearing,  1541. 
court  may  authorize  sale  of  all  or  pan  of,  1542. 
order  of  sale,  when  to  be  made,  1543. 
order,  what  to  contain,  1544. 
sale  may  be  public  or  private,  1544. 
any  person  interested  may  apiHy  for  <Mrder,  t^ft. 
form  of  petition  by  party  interested,  1M5^ 
executor  to  be  served  with  copy  of  order,  154S. 
notice  of  sale  to  be  posted  and  published,  1547. 
time  and  place  of  sale,  \A^ 
private  sale,  how  made ;  notice,  how  given,  1549. 
bids,  where  and  how  recorded,  1549. 
ninety  per  cent,  of  appraised  value  must  be  offered,  ISSO. 
purchase-money  on  credit  sale,  how  secured,  1551. 
return  of  proceedings  on  sale  to  be  made,  1552. 
hearing  upon  return,  proceedings  thereon,  1558. 
when  a  resale  may  be  ordered,  1552. 
objections  to  confirmation,  who  may  file,  155S. 
ordeif  of  confirmation,  when  and  when  not  to  be  made,  155i. 
conveyance,  when  to  be  executed,  1555. 
order  of  confirmation,  wbat  to  state,  1556. 
sale,  where  may  be  postponed,  1557. 
notice  of  postponement  to  be  given.  1558. 
sale  of  real  estate  to  pay  legacy,  15S9. 
where  payment  of  debts  is  provided  for  by  will,  1560. 
sale  without  order,  when  may  be  made,  1.561. 
where  provision  by  will  is  insufBcient,  1562. 
estate  subject  to  debts,  proportionate  liability,  1563. 
contribution  among  legatees,  when  to  be  had,  1564. 
interest  in  contract  for  purchase  of  lands  may  be  soMrUBS. 
conditions  of  sale  of  interest  in  contract,  1566. 
purchaser  to  give  bond,  1567. 
assignment  of  contract  on  confirmation  of  sale,  1568. 
sales  of  lands  under  moitgage  Hens,  1569. 
holder  of  mortgage  or  lien  may  purchase,  1570. 
his  receipt  for  claim  a  valid  payment,  1570. 
administrator  or  executor  liable  for  misconduct  in  sale,  isn. 
liability  in  double  the  value  for  fraudulenteale,  1572. 
limitation  of  actions  for  vacating  sale,  1573. 
minority  and  other  disability  to  avoid  limitation.  1974. 
account  of  sale  to  be  returned,  1575. 
executor,  etc.,  not  to  be  purchaser,  1576. 
surviving  partner  to  settle  up  business,  1585. 
executor  may  compound,  15w. 
when  executor  to  sue,  1590.      ^ 
disposition  of  estate  recovereo,  1591. 
Cff  conveyance  of  real  estate  in  certain  cases. 

executors  to  complete  contracts  for  sale  of  real  estate,  UOT. 

petition  for  conveyance  and  notice  of  hearing,  1568. 

interested  parties  may  contest.  1599. 

conveyances,  when  ordered  to  be  made,  1600. 

execution  of  conveyance  and  record,  how  enforoed,  160L 

rights  of  petitioner  to  enforce  contract,  1608. 

effect  of  conveyance,  1603. 

effect  of  recording  copy  of  decree,  1604. 

recording  decree  not  to  supersede  power  of  court,  IMS. 

successors  to  party  having  right  to  conveyanoe,  1606. 

when  decree  to  direct  possession  given,  1607. 
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Estates  of  daoeasad  pwaona^Cantiuued. 
Payment  of  debU  of. 

order  m  which  to  be  patd,  1643. 

where  property  insnmcieut  to  pay  mortgage,  1644. 

dividCDd,  when  to  be  paid,  1645. 

expenses  of  funeral,  and  of  last  sickness,  and  f^mfly  allowaQCO* 
1646. 

order  for  pajrment  of  debts  and  discharge  of  ezecntor,  1647. 

provision  for  disputed  and  contingent  claims,  1648. 

after  decree,  executor  personally  liable,  1649. 

claims  not  included  in  order,  how  disposed  of,  1650. 

order  for  payment  of  legacies  and  extension  of  time,  1661. 

final  account,  when  to  be  made,  1652. 

neglect  to  render  final  account,  how  treated,  1653. 
Ptvrtial  distribution  prior  to^nal  stttlement  of. 

payment  of  leipicles  upon  giving  bonds,  1659. 

notice  of  appilcaiion  for  legacies,  16ft). 

who  may  resist  application,  1660. 

decree  to  require  bond,  which  must  be  given,  1661. 

decree  may  order  whole  or  part  of  share  delivered*  1061. 

partition,  where  necessaiy,  now  made,  1661. 

costs  to  be  paid  by  applicant,  1661. 

order  of  payment  of  bond,  and  salt  thereon,  160. 
JHitribution  on  final  settlement. 

dlstributlou,  how  made  and  to  whom,  1665. 

what  the  decree  must  contain,  1666. 

decree  of  distribution  final.  1666. 

distrllmtion  when  decedent  was  foreign  resldentp  10B7. 

decree  to  be  paid  only  after  notice,  1668. 

taxes  to  be  paid  before  distribution,  1666. 
Distribution  and  partition. 

partition  to  be  made  of  estate  in  common,  1675. 

commissioners  for  partition,  1675. 

petition  f  orpartition,  notice  thereof  to  be  ^ven,  1676. 

estate  in  different  counties,  how  divided,  16i7. 

partition  after  some  heirs  have  parted  with  their  Interest, 

shares  to  be  set  out  by  metes  and  boonds,  1679. 
whole  estate  may  be  assigned  to  one,  when,  1680. 
equality  of  nartition;  payment  for,  by  whom  made^  1681. 
enato  may  be  sold  ana  proceeds  distributed,  16B. 
notice  before  partition,  to  whom  given.  1683. 
commissioners,  duties  of,  1688. 

comniissioners,  to  report  and  partition  to  be  recorded,  1081. 
commissioners,  when  not  necessary  to  appoint,  1685. 
advancements  made  to  heirs,  how  heara  and  determined*  1681. 
Agents  for  absent  interested  parties. 

court  may  appohit  agent  for  absentee,  1691. 

agent  to  give  bond,  compensation  of,  1692. 

mielaimeu  estate,  how  disposed  of,  16QS. 

real  and  personal  property  of  absentee,  when  to  be  told,  ION. 

liability  of  agent  on  his  bond,  1695. 

certificate  to  claimant  of  money  in  treasury,  1606. 

final  settlement,  decree,  and  discharge,  1607. 

discovery  of  property  after  final  settlement.  1608. 

proceedings  to  apply  to  proceedings  as  to  gnwdian  and  ward, 

1806. 

See  SzBOUTOBS  aits  Admivutbatobs,  Publio  Adkxv* 

I8TSATOB. 

Bstoppel-^nerally,  1908. 

when  presumptions  conclnsiTe,  1900. 
mreties  boona  by,  1912. 


£uiili  and  ilMiyu  a/  tridena. 

»„i — _i„..~..  twOiigs  na  K , 

ilnat«9,  liK,  im. 


uowlcOjicd  rnlUiigs  na  erldeiice,  Uf  1. 


nbon  Ml  iDteieuco  taint,  ICOk  

presumntloa,  wben  may  ba  cDiitn»erMil,  Un. 
apaclBcadDD  ot  cihicIiuIto  rreBumpUoDS,  IMl. 
■nociflcHLan  oF  conEroTflitrulo  pregumptloiu,  Un. 
wtuu  ovldence  InillBpciissble.  iCm. 
pcrJuiT  lad  ti«uoa,  evidence  reqnlted  to  Dnre,  1)68 
BtataU  ^FrauOt. 

will,  to  IM  In  wrttlns.  IH». 
TeTocntlon  ol  nlll,  iniMTeqnind  to  prove,  uno. 
traiutct  of  teal  property,  a rldence  rcqalnd.  11171,  U1 
■greement  not  Id  writing,  vben  Inviaiil,  1973. 
reproHDUtloii  u  to  cniaiE  ol  tUtd  put},  iSH. 


— testlmonf ,  boir  takOB,  H 

luSUto,2031. 

uut  ot  State,  KI34. 

sr"' "" 


>,  EzAxn&TnnF  o 


Jnilnuent  dalttor,  ptocceilliigs  lii,ni. 


ly  be  uteD.  time  wben,  M 


'0  daoajoa— (UST(iiu)ilfcwiwirlrUl,Kt. 


debtor  dI  dabtor  ni 


for  ilellelt  on  foreclonne,  IK. 


WliirmriiliniiiiiiiniiillimilB  i imln  iiF  uila,lH)ii^ipUiiil,e21. 

aotlBS  oC  Mia  ol  Meunen  (n  iia  Elver  "" 

at  timt  mKr  liMic,  90 
latyot  olBcerrscelvlngciecuMoi),*' 

may  Issue  i^iUDet  mturlea  troiuaD  ti 
Hint  waaes  ue  iirehrred  claluu  ui 
, •^nl»,lJ&,J2l" 


aotlBS  oC  Mia  ol  Meunen  (n  iia  given,  S£T 
■tar  attonqnoil  to  Comity  Conrt,  STB. 
mm  JpMlCTr  Comtm.  wlthlii  nlist  time  i 

KIK®" 

ootan— sppolntmeat,  344. 
acts  It.  niicrs  appointment  Tucueil,  MS. 


HxeoMon  aod  BdmlQlnrator*— to  lake  oatfa  lotl  file  bonOi,  Utr. 
lonii  uiil  iviiuU'eniei'iU  of  bonil.  IMS. 

ssssssia'""  "■"""•"* 

Mcb  IdkIvo  ■epanca  iMnd,  ISl. 
•aeeanvo  inlta  on  boiKl  mir  bo  nalntaliMn,  tsn. 
locetlu  iiiDW  liuUfr  Biiil  bcndi  lio  approved,  DOS. 
rcqnli^neiitotJiHlaaouilaflcientboDil.lSH. 
riahtcMawoufiiidleientncurltir.  taa. 
bowl,  wlieii  may  iMdlapeiBeil  nKli,  19W. 
fiiniMrlKii><lin.-»lN)m|alreil.  l)97. 
eltatloiitacTeeiuoTtoibovrmiBe,  13)8. 

niooitjau^letlen  for  nwlact  to  obey  order,  IWO. 
•antnialgaM  poweta  of,  1401. 
nrUiaTieenrlur  onlered  vUliaiit  appUoaUoa,  MB. 
Coba  Civ.  Fboo.— tt*. 
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Extonton  and  admiiiiBtntors— ConlfiMieii. 
release  of  sureties,  1403. 
new  sureties,  order  of  release,  1404. 
forfeiture  of.  letters  for  neflrlect  to  give  n«w  BunUoa,  14M. 
application  to  be  determined,  when,  1400. 
liability  on  bond,  1407. 
letters  revoked  on  will  subsequently  found*  142S. 


power  of  executor  in  such  case,  1424. 
wben  colleagues  are  disqualified,  i 


, remaining  «zeeotor,etQ.»to  ad; 

1425. 

who  to  act  when  all  Incompetent,  1420. 

resignation  of,  when,  1437. 

court  to  appoint  successor,  1427. 

liability  of  outgroer,  1427. 

all  acts  of,  valid  till  power  is  revoked,  1428. 

transcript  from  minutes  of  court  as  evidence  of  antlioiity  o^ 
1429. 
Hemoval  and  stispensioru  in  certain  cases, 

suspension  of  powers  of,  for  embezslement,  14M. 

notice  to  be  given  and  citation  to  appear,  1497. 

who  may  appear  on  hearing,  1438. 

notice  to  absconding  executors,  etc.,  1439. 

court  may  compel  attendance,  1440. 

letters  revoked  for  failure  to  furnish  inrentoiy,  1480. 
0/  the  powers  and  duties  qf, 

entitled  to  possession  of  all  decedenfb  property,  14S2. 

to  take  possession  of  entire  estate,  1561. 

may  sue  and  be  sued  for  recovery  of  proper^,  1582. 

may  sue  for  embezzlement  prior  to  grant  of  letters,  1458. 

may  sue  for  possession  of  estate,  1452. 

may  maintain  actions  for  waste,  conversion,  and  trespass,  1068. 

may  bo  sued  for  waste  or  trespass  of  decedent,  1584. 

actions  on  bond  of  executor  may  be  brought  by  another,  158B. 

what  executors  need  not  be  parties,  1567. 

may  compound  with  debtor.  1588. 

may  recover  property  fraudulently  disposed  of  by  testator^  1589. 

disposition  of  estate  recovered,  1591. 

may  complete  contracts  of  sale  of  real  estate,  ISOT. 

allowance  and  rejection  of  claims  by. 

See  Estates  op  Deceased  Psbsovs, 
lAabilities  and  compensation  of. 

when  personaJfy  liable,  1012. 

to  be  charged  with  all  estate,  lOlS. 

not  to  profit  or  lose  by  estate,  1614. 

for  uncollected  debts  without  fault,  lOlfi. 

compensation  of,  1616. 

not  to  purchase  claims  against,  1017. 

commissions  allowed  to,  1618. 
Accounting  and  settlements  by, 

to  render  exhibit,  when,  1622. 

citation  to  account,  1623. 

petition  for  citation  to  render  acoount,  lOU. 

citation  to  account  on  application,  162ft. 

objections  to  account,  woo  may  file,  1620. 

attachment  for  disobeying  citation,  1027. 

to  render  accounts  at  expiration  of  term,  lOlSi. 

to  account  after  authority  revoked,  1629. 

revocation  of  letters  fur  neglect  to  aooonnt,  lOM. 

to  produce  and  filo  vouchers,  1631. 

vouchers,  wben  need  not  be  produced,  1082. 

appointment  of  day  of  settlement,  notice  thereof.  lOSS. 
'  final  settlement,  partition  and  distribution  may  be  slmiittMMoas, 
1084. 
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Ezecnton  and  admJnistratoi*— CdfiNntied. 
Accounting  and  settlements  by' 

who  may  file  exceptions  to  account,  1685. 

wbat  matters  may  be  contested  by  heirs,  1686. 

postponement  of  hearing  in  contest  of  accoont,  1687. 

settlement  of  accounts,  when,  and  when  not  condnsive,  1687. 

proof  of  notice  must  be  made  before  settlement,  1638. 

funds  pending  settlement,  1640. 

personal  liability  of,  itf ter  decree  for  payment  of  debts,  1619. 

liability  for  failure  to  give  notice  for  presentation  of  olalm,  16&0. 

final  account,  when  to  be  made,  1QS2. 

neglect  to  render  final  account,  bow  treated,  16S8. 

final  settlement,  decree  and  discharge,  1697. 

costs  allowed  in  actions  by  and  against,  1931. 

on  appeal,  security  may  be  limited  or  modified^  946. 

Exemption— property  exempt  from  execution,  690. 
from  Jury  duty,  who  are  exempt,  200. 

Exoneration— of  bail.   See  Absbst  Ain>  Bah..  ^ 

Experts— skilled  persons  may  decipher  characters,  1868. 
facts  which  may  be  proved  on  trial  bv,  1870. 
may  prove  unwritten  law  of  sister  State,  1902. 
See  Eyidenoe. 

Extension— of  time,  1064. 

Fact»— tobe  stated  in  complaint,  426. 

insufficiency  of,  ground  for  demurrer,  430. 

special  issues  not  made  by  pleadings,  how  tri6d»889. 

degree  of  certainty  required  to  establish,  1386. 

what  facts  may  be  proved  on  trial,  1870. 

Issue  of,  how  it  arises,  090. 

how  tried,  592. 

findings  of,  633, 634. 

agreement  on,  on  submission  of  controversy,  U88. 

ox  which  court  will  take  judieial  notice,  1676. 

Jury  as  Judges  of,  2101. 

Z*armer— property  of,  exempt  from  execution,  690. 

Father— may  sue  for  seduction  of  daughter,  875. 
mav  sue  for  death  or  injury  of  child,  876. 
rank,  in  order  of  persons  entitled  to  administer.  1866. 
entitled  to  guardianship  of  minor,  1751. 

Fees— officers  entitled  to,  91. 

of  court  commissioners,  259. 
of  official  reporter,  274. 
tender  of,  to  bo  made  to  witness,  1967. 
of  attorney,  how  to  be  paid,  1021. 
of  referees,  1028. 

on  recording  mechanics'  lien,  1189. 
of  witnesses,  1987. 
See  Costs. 

Feminine— included  in  masculine,  17. 

Flctitions  name— party  may  be  sued  by,  474. 

ignorance  of  real  namo  to  be  stated  in  complaint,  4T4. 

Findixiga— referees  to  report  within  twenty  days,  648. 
^rect  of  findings  of  referees,  644. 
of  referee,  may  be  excepted  to,  645. 
of  fact,  how  waived.  634. 

must  be  in  writing  and  filed  within  twenty  days,  633. 
of  fact  and  conclusions  of  law,  must  be  separately  stated,  633. 


bow  jpreianil,  Ot. 
pncucB  ■nil  raoMi 


ma  vmua  bdu  mawvn^vti, 
fnienl  andueclal  dmiwd,  nt. 

*         ~    '  ot  Jnrar  to  mpair,  I3B. 

■d  on  lunrpiuan  at  olllee,  m. 


"^3 

Imposeiii 


See  foEriiTUBi, 


Foreipi  rMident— summona.lioiiM 


iMSdsnfa  mtMXe.  liM.  U 
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FonigB  wtUr-praceedlngs  In  probate  of,  1323-1384. 
SeeWiiJUS. 

Faifeitnro— limitation  of  action  for,  340. 
-    place  of  trial  in  actions  for,  393. 
on  sale  under  execution,  without  notice,  683. 
llablUty  of  sheriff,  697. 
form  of  action,  807. 
of  lease,  relief  against,  1179. 

Franehite— actions  for  usurpation  of,  802-600. 
See  Usurp  AT  loir  ojr  Office. 

Fnrad-4  ground  for  arrest,  479. 

Fraads-eee  Statutx  of. 

Fnmitare— exempt  from  execution,  690. 

Fatore-oinduded  in  present  tense,  17. 

Oamiahee— citation  to  Issue  to,  M5. 

memorandum  to  be  furnished  by,  546. 
when  liable  to  ]>lalntiff,  644. 
to  lie  served  with  notice  of  attachment,  543. 
property,  how  attached  in  hands  of  542.  « 

Bee  Attachment. 

Garnishment— see  Attachjicxnt. 

Gold  toin— legal  tender  notes  receivable  as,  667. 

Gold  dust— return  on  execution,  688. 
See  Juj>0]CENT. 

Governor— to  appoint.  In  case  of  absence  or  Incapacity  of  Judge,  160. 
may  lequlre  superior  Judge  to  hold  court,  160. 

Grading— see  Liens,  Enforcement  of. 

Ghrand  inry— defined,  192. 

ballot-bot,200. 

drawing,  214-220. 

when  to  be  impanneled,  241. 

how  constituted,  242. 

panel,  how  filled.  242. 

proceedings  regulated  by  Penal  Code,  243. 

Gfowing  timber— action  for  trespass  for  cutting,  733. 

Goardian— od  iitem,  of  infant,  to  appear  in  actions,  372. 
how  appointed,  373. 
how  appointed  In  Justices'  Courts,  843. 
power  of  court,  how  affected  by  Probate  Act,  1759. 

Qtiaidian  and  ward— appointment  of  guardian,  how  provided  for, 
804. 
general,  to  appear  for  infant,  372. 
ad  litem,  iu  actions,  872. 
ad  lUemi  how  appointed,  373. 
of  insane  person,  in  partition,  794. 
iu  Justices'  Court  cases,  843. 
Guardian*  cf  minor*. 

service  of  process  on,  for  removing  exeentor,  1722. 

Superior  Court  to  appoint,  when,  1747. 

petition  for  appohitment,l747. 

minor  may  nominate,  when,  and  when  not,  1748. 

power  of  jadffo  at  cbambors,  1G7, 1808. 

when  appointment  made  by  court,  sec.  1749. 

nomination  by  minor  after  fourteen,  1750. 

father  and  mother  entitled  to  appointment,  when,  1751. 
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Goardian  and  vnard-^ConHnued. 
OenenUtrndmiseellaneous  proHsUmi. 

examiuatlon  of  person  suspected  of  deCfoadlnf  watdi  Utk 

or  of  concealing  ward's  property.  1800. 

removal  and  resignation  of  goardiui,  1801. 

surrender  of  estate*  1801. 

guardianship  bow  terminated,  1808. 

new  bond  when  required,  1808. 

bond  to  be  filed,  action  on,  1804. 

limitation  of  action  on  gruardian's  bond,  1805. 

limitation  for  recovery  of  property  sold,  1806. 

more  tlian  one  guardian  may  be  appointed,  Vfft. 

order  appointing  guardian,  bow  entered,  1808. 

undertakings,  requisites  of,  1809. 

Habeas  oorims— Jurisdiction,  issuance  of  writ,  61, 78. 

Handwriting— bow  prpved,  1943. 

evidence  respecting,  bow  given,  1944. 
comparisons  of,  bow  made,  194& 
entries  of  decedents  as  evidence,  1946. 
proof  of,  when  admitted  in  probate  of  wUl»  ISlfti 

Highways—damages,  for  trespass  on,  78S. 
measure  of  damages,  734. 

Holidays— defined,  10. 

non-judicial  days,  134. 

Homestead— setting  apart  to  survivor,  1474,  I486. 
See  £STAT£S  OP  Deobasbd  Pebsovs. 

Householder— property  of,  exempt  from  execution,  8B0. 

Hasband— not  liable  for  debts  of  sole  trader,  1821. 
when  not  to  be  witness  against  wife,  1881. 
when,  must  testify,  1882. 
when  to  be  joined  with  wife  as  party,  370. 

Immaterial— errors,  may  be  disregarded.  475. 

Impeachment— court  for  trial  of,  how  composed,  18. 
jurisdiction  of,  86. 
officers  of  court,  37. 
trial,  provided  for  in  Penal  Code,  38. 

Imprisonment— effect  of,  on  limitation  of  actions,  338. 
of  judgment  debtor,  when  may  be,  715. 
for  contempt  of  court,  1219. 
for  disobedience  of  mandate,  1097. 

See  DisoHABOB  x>bom  ixPBisoinaEirT. 

Improvements— value  of,  when  idlowed  as  set-off,  741. 
estimation  of  value  of,  in  eminent  domain,  1248. 
when  not  assessed  in  eminent  domain,  1249. 

Inadvertence— relief  from  by  amendment,  473. 

Inconoistent  statutes— Code  repeals,  18. 

Indemnity— action  against  sheriff,  1055. 

Indirect  evidence— defined,  1832. 
See  EviDENOB. 

Indispensable  evidences-defined,  1836. 
See  EviDBVOE. 

Infiant— to  appear  byjpiardiasi,  872. 

effect  or  infancy,  ot  limilstion  of  actioos,  328, 868. 


fM6  mBxz. 


nimmoiis,  bow  serred  on,  411. 

oDoyMT  after  reaioTalof  dlnbilitsr  giTon  to  lafint  to  c<mtest 

probate  of  wUl,  1333. 
letters  of  administration  durante  mimare  wtate,  ISM. 
sliare  of,  on  partition,  to  be  naid  to  guardian,  793. 
share  of,  on  partition,  securities  may  be  taken,  777. 
effect  of  infancy,  on  claim  to  escheated  estates*  137L 
who  entitled  to  guardianship  of,  176L 

Infereiioe— defined,  1368. 
on  what  founded,  1900. 

I^jiinctlon— what  is,  and  who  may  gnmt,  OBS. 
when  it  may  be  granted.  626. 
at  what  time,  may  be  granted,  527. 
what  required  to  obtain,  827. 
after  answer,  upon  notice,  (SS8. 
security  required  upon,  829. 
order  to  show  cause,  630. 
to  suspend  business  of  corporation,  howand  by  wbom  gmuled, 

631. 
motion  to  vacate  or  modify  application,  how  made,  6tS. 
when  will  be  vacated,  633. 
limitation  not  to  run,  3S6. 
to  restrain  injury  during  foreclosure.  74S. 
to  restrain  imury  after  execution,  745. 
to  restrain  Injury  during  probate,  1341. 

£^|Qxlea— civil  action  arises  from,  26. 
kinds  of.  enumerated.  27. 
to  property,  defined,  28. 
to  person,  defined.  29. 

child,  father,  mother,  or  guardian  may  sue  for,  376* 
action  for  death  or,  377. 
claims  for.  may  be  united.  437. 

Elace  of  trial  in  actions  for,  896, 832. 
ability  of  steamers  and  vessels  for,  813. 
liability,  on  entry  for  survey  of  land,  743. 
llabillQr  for,  after  sale  on  execution,  746. 

ZnqaettHury  of,  what,  196. 
impanneling  Jury  of,  254. 

fiiaane  persona— guardian  ad  litem,  372. 
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powers  and  duties  of  guardians  of,  1765. 
proceedings  for  restoration  of.  1766. 
guardians  to  recover  share  of.  on  partition,  794. 
may  consent  to  partition  and  execute  release,  795. 
service  of  summons  on.  how  made,  411. 
cannot  be  witnesses,  1880. 

InsanitT— effect  of,  on  limitation  of  actions,  352. 
c^ect  of,  on  claim  to  escheated  estates,  1272. 
Aiaolyency— proceedings  under  statute  to  continne,  1822. 


Jurisdiction  in  actions  of,  76. 

lU&i 


Sw&eet  in  general. 
insolvent  may  1 
compliance  with  act,  required,  f,  p.  645. 


insolvent  may  be  discharged,  1,  p.  645. 
compliance  with  act,  required,  1,  p.  ~' 
act,  how  known  and  cite$i,  1,  p.  646. 


Voluntarv  insolvenev, 

application  for  dlschazge,  how  made,  2,  p.  645. 
amount  of  debts  required,  2,  p.  645. 


necUsgoI  ercdUots  to  elect,  is,  n.  wi. 

derkof  cMltttalnHiiiilDiiteaof  meetliiK,  is,  p.  661. 

aMne4<iaai50Mli)n*<«.IS.i>.Ul.     ^       '^ 

ESoOto  b7p»d^ls,  p.  UOL 

■orMUBOiibinid,  vlwu  to  joMifr,  IS,  p.  Ul. 

MadrnvlMuedlnruir  creditor  Be^eTed,ia,p.6tL 

court  wun  to  appooit  aBalgnae,  le.  n.  «M. 

cl^oIeimitto«MlfnealMataBnlaiiee.iTli«i,lT.p. 

KIM  Mlate  TMa  InSnSiiee.  II,  p.  dn. 

•lIoctotaalfniDentimMUcIUDents.li.p.Kil. 


D^onthority,  I8,p.  i 

- ",%lp.HiB.  ' 

■sslgaee  taay  resign  sppolDtmeDt.  20.  p.  tsl. 
vbcii  toon  may  tcvoEs  appolDUntDt,  ^D,  p.  612. 


moMKaeoofple^.'valuoof  eialmhoi 
plctlgeilrruIKrty  to  lis  eolil,  41,11,  UW. 


IjnaoinaoT—CantlinHC 
PtvofifMitt. 

creiUtoT.wlttnDC , ,  _, 

vaua  uan  nM  tUteima.  4S,  p.  <«>. 

rlgM  ctjuumi,  wbea  DM  mlnil,  u.  p.  «0. 

pneeedlDKi  not  to  beDnMecuted,  (9,  p.  MO. 

tHwcaeiUnsa  (tared.  4i,  n.  eM 

when  JndniUiit  11W7 1»  t*kea,  U,  p.  sei . 

salts  msTiM  pmecnted  It  nnuctutlng  ftlTen 

penalty  [orscceptlntr  pnterence,  K.  p.  Cel. 

aivldeDil  not  to  bo  paid  tiU  Biurenderof  secni 

dolllor Bull  Dtlma  mar  bsciBoiluea,«7,p.«n 


msv  be  ileuianae'il,  l( 

orcferot«urYeyti(re_r— r .-  — 

ererr  cltUen  entitled  10  Inspect  and  copy  jmbUo  irritlnss.  M 
party  InapecclnK  not  bound  lo  prortuce  wrl tlug  In  cvldeuco, 
docket  or  Judgment  to  Ls  always  openior  ln3pBcUon,BTS. 
produced  hj  nltness  to  retresli  bis  tnaaoty.  iMT. 
wrltlsg  Bliawa  wltaesi  mar  be  Inepeclea  Iiy  adrnta  ftttj, 
QCtlona  to  jmr— cbaigo,  nliat  to  state,  GOB. 
«hatiinntl>eninilBbed«i»Qaeni«W.  . 
aa  tolndliwi  of  Am*,  fti. 


wiiUnc-SM  Fxn-AT*  WBinao*,  WmttrmM  a- 

,    .. gnnmd  lor  demnner.  uo. 

at  eviMnos,  gronud  tor  usw  trial,  an. 
InMBTMtlan— chMlgB  of  place  of  IwMlng  eonrt.  m  ■ooooot  of,  Ut. 
Iatw»»t  iiil  eocto,  form  part  of  Judgment,  lOM. 

letMo  on  fotecloante,  ^3». 
Inlamltd— Jodgo  nben.  dlMiiulUlcil,  ITO. 
btMploadar-othcT  pecMMk  may  tn  enlaUtiited  for  ixttaOiat,  M. 

proooBdlniB  oa  inlmltiitlon.  Ki. 


1»  niace,  ao 

paitlM  inair  Im  brougbt  In,  tS). 
bT«iiljnltT-~ot  pRi««liii)n.  fmnnd  for  new  trial,  on. 

'effect  of,  In  pmceflOlDti  ou  Judicial  mie,  7W. 
ImlsTuil  mattor-inar  be  iWr-keii  out,  IN. 
IntiTogatortOT   anntTea  to  eommlniaii  to  take  UMbodi,  DOS. 


noma  of  aoeoDut-^eed  not  be  act  out  In  pleodlnc,  tU. 


n  Pasties,  CiuBEa  or  aot: 
Jol=t  natboritr— majority  auvact.  11. 
Joint  dflt^tora— proccedlDga  nqalnit,  nortli 

affldairlt  toliccoiDpfDy  amomoiu.  m. 
aniwer,  wlien  Ueaaod  vrbal  to  conUK  Ml. 
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Joint  dehtOTS—Continued. 

pleadiDjgrs.  what  constitute*  008. 

issnes,  now  trled,'994. 

verdict,  what  to  be,  994. 

Jadgment,  where  some  defendants  only  are  served,  414. 

contribution,  709. 

proceedings  against  those  not  served,  968>-994. 

Judges— of  Superior  Courts,  elections,  65. 
counties  liavlng  two  or  more,  66. 
of  San  Francisco,  67.     - 
terms  of  office,  68. 
computation  of  years  of  office,  69. 
vacancies  in  office  of,  70. 
courts  held  by  other,  71»-  * 

pro  tempore,  72. 
-  supreme » qualifications  of,  156. 
superior,  qualiflcations  of,  157. 
superior,  residence  of,  166. 
boidmg  courts  at  request  of  governor,  160. 
Ineligibility  6f,  161. 
powers  of,  at  chambers,  166. 176. 
when  disqualified  to  act,  170. 
not  to  act  as  attorney,  171. 
must  not  have  attorney  for  partner,  172. 
powers  of,  out  of  court,  176. 
powers  of,  as  to  conduct  of  proceedings,  177. 
to  punish  for  contempt,  178. 
to  take  acknowledgments,  179. 
to  refusd  subsequent  application  for  orders,  182. 
proceedings  not  to  be  affected  by  vacancy,  184. 
shall  have  means  to  carry  jurisdiction  into  effect,  187. 
when  not  to  act  as  executors,  430. 
when  disqualified,  proceedings  transferred,  431. 
may  present  claim  against  estato  of  deceased,  495. 
relieved  from  office,  to  settle  exceptions,  65d. 
may  be  a  witness,  1883. 
See  Tebk  ov  Ofpicb. 

Judgment— definition  of.  577. 

against  whom  may  be  given,  578. 
against  administrator,  etc.,  1504. 
i^alnst  attorney  at  law.  for  suspension  or  removal,  299. 
{gainst  one  of  several  debtors,  costs  may  be  severed,  1026. 
against  one,  and  action  proceed  as  to  others,  579. 
.    against  marr.ed  woman  In  forcible  entry,  1164. 

against  sheriff  for  official  acts,  conclusive  on  sureties,  1065. 

against  decedent,  when  not  a  lieu,  1£06. 

award,  when  it  has  effect  of,  1286. 

by  default  generally,  585. 

confession  by.  1132-1134. 

by  default,  relief  against,  473. 

by  default  on  amended  complaint,  432. 

by  default  in  forcible  entry,  1169. 

costs,  when  allowed  to  plaintiff,  1022. 

costs,  when  allowed  to  defendant,  1024. 

costs,  when  allowed  to  one  of  several  defendants,  1020. 

costs,  to  be  included  on  judgment,  1035. 

costs  on  appeal,  in  discretion,  1027. 

cmrency  in,  667. 

docket  of,  effect  of,  899. 

deposit,  to  be  applied  to  satisfy,  500, 550. 

estoppel,  1908. 

effect  of,  upon  rights  of  parties,  1908. 

Code  Ciy.  Pboo.— 61. 
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Judgment— Ctftt^iHMtf. 

effect  of,  agsliist  dlscbarged  prlaoner,  1182. 
errors  to  be  disregarded,  475. 
effect  of  appeal  from,  1176. 
effect  of  death  after  verdict,  089, 1S06. 
for  contempt,  final,  1222. 
final,  may  bo  appealed  from,  939. 
final,  in  District  Court— appeal  from,  963. 
how  enforced,  after  five  years,  685. 
how  pleaded,  456. 
how  reviewed,  936, 937. 

In  Jostices'  Conrt,  not  a  lien  miless  recorded,  900. 
Interest  and  costs  to  be  included  In,  1035. 
in  Supreme  Count,  concurrence  necessary,  47. 
may  be  appealed  from,  939. 
may  be  filed  and  docketed  in  other  coonty,  896. 
memorandum  of  costs  to  be  furnished,  1088. 
modified  on  appeal,  costs  in  discretion,  1027. 
on  counter-claim,  666. 
of  dismissal  and  nonsnit,  581. 
of  dismissal  against  non-resident,  1037. 
of  justices,  abstract  of,  887. 

of  Justices'  and  Police  Courts,  how  appealed  from,  974. 
on  appeal  from  inferior  court,  may  be  appealed  bom,  989. 
on  answer  filed,  relief  granted,  580. 
on  failure  to  answer,  relief  grsmted,  580. 
on  failure  to  answer,  in  what  cases  granted,  SS5. 
on  demurrer,  636. 

on  confession,  how  entered,  1134.  * 

on  submission  of  controversy,  1139. 
on  the  merits,  582. 

on  report  of  referee  in  partition,  766. 
on  usurpation  of  ofSce,  808. 
on  review  of  case,  1075. 
on  review,  what  constitutes,  1077. 
on  appeal,  part  of  Judgment  roll.  958. 
on  appeal,  remittitur  to  be  certified  by  clerk,  958. 
renewal  of,  in  foreclosure,  on  eviction  of  purchase,  706. 
satisfaction  of,  under  attachment,  550. 
Supreme  Court  alwaysiopen  to  render,  48. 
Supreme  Court  to  render  within  six  months,  note  under  50. 
what  deemed  adjudged  on  former  judgment,  1911. 
what  rights  determined,  in  actions  for  usurpation,  808. 
when  reversed,  restitution  to  be  made,  957. 
when  conclusive,  1908. 
when  conclusive  in  foreclosure,  726. 
what  treatment  of,  constitutes  contempt,  1209. 
appeal  from,  939. 
Mmner  cf  giving  and  entering. 
book,  to  bo  kept  by  clerk,  668. 
caso  may  be  brought  for  argument,  665. 
docket,  how  kept  and  contents  of,  672. 
docket,  to  bo  open  for  inspection,  678. 

Bold  coin  or  currency,  667. 
en  of,  defined,  671. 
no  lien  on  estate  where  death  occurred  after  verdict,  1606. 
roll,  what  to  constitute,  670. 
satisfaction  of,  how  made,  675. 
transcript  of,  may  bo  filed  in  any  county,  674. 
to  bo  entered  within  twenty-four  hours,  664. 
upon  death  after  verdict,  not  to  be  a  lien,  669. 
when  counter-claim  exceeds  demand,  666. 
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Jjidgment^Cantinued, 
Jn  particular  actions. 
in  general,  wbat  is,  bTJ. 
in  replevin,  to  be  an  altematiye.  667. 
In  special  proceedings,  defined,  1064. 
in  actions  to  aoiet  tiue.  740. 
in  contested  elections,  1122. 
in  controversy  without  action,  1139. 
in  escheated  estates.  1271. 
in  forcible  entry  and  detainer,  by  default,  1169. 
in  forcible  cntiy.  on  verdict,  1174. 
in  foreclosure,  726. 

in  actions  for  usurpation  of  office,  805. 
in  usurpation— fine  may  be  imposecU  809. 
in  partition  suits,  760. 
in  partition,  effect  of,  767. 
in  partition,  how  enforced,  684. 
in  election  contests,  1122. 
in  mandate,  to  be  granted.  1095. 
in  actions  for  enforcement  of  liens,  1192. 
in  llens^  what  to  include,  1 193. 
in  Hens,  i-ank  of  liens,  1194. 
in  liens,  docketed  for  deficiency,  1105. 
in  proceedings  relative  to  escheated  estates,  1271. 
in  proceedings  to  contest  probate,  1314. 
in  proceedings  to  declare  wife  sole  trader,  1817. 
in  contempts,  fine  imposed,  1218. 
on  confession  without  action,  1132-1135. 
Jn  Justices*  Courts, 

on  confession  in  Justices'  Courts,  889. 

dismissal  in  Justices'  Courts,  890. 

on  verdict  in  Justices'  Courts,  891. 

on  demurrer  in  Justices'  Courts,  892. 

on  offer  to  compromise,  895. 

costs  in.  896. 

abstract  of,  in  Justices'  Courts,  897. 

abstract  to  be  filed  and  docketed,  898. 

costs,  allowed  in  Justices'  Courts,  896. 

docket  of  justice,  effect  of,  899. 

docket  not  a  lien  unless  abstract  Is  recorded,  900. 

excess  of,  remitted  to  save  Jurisdiction  of  justice,  894. 

on  trial  in  Justices'  Courts,  892. 

on  offer  to  compromise  in  Justices'  Courts,  895. 

when  defendant  subject  to  arrest,  893. 

Judgment  book— to  be  kept  by  clerk.  668. 

confession  of  Judgment  to  be  entered  in,  1134. 

Judgment  debtor— execution  may  issue  against,  682. 
execution  after  death  of,  686. 
property  of,  exempt,  690. 
may  indicate  property  to  levy  on,  691. 
may  direct  order  of  sale,  694. 
may  redeem  property  sold,  when,  702. 
to  whom  payments  to  be  made,  704. 
supplementary  proceedings  iwalnst,  714. 
may  be  imprisoned,  when,  715. 
debtor  of,  may  pay  creditors'  claim,  716. 
may  be  punished  for  contempt,  721. 
eaxmngs  of,  when  exempt  from  execution,  690. 

Judgment  roll— what  to  contain,  670. 
to  contain  Judgment  on  appeal,  986. 
what  constitutes,  in  proceedings  for  dissolution,  I28S. 


pncMdlivi  to  Iw  In  B 
IbbrarlXMu  Mid  Ovni  w,  — 
power  to  anfonceienlw  or  JnrindJctioii,  im, 
JndioUl  pi  


Jadldal  nmsdlSB— defined,  90. 

JnilaiUaltaii-uqiilrea  by  volanlary  appeonace,  «!& 
(MumreT  for  wuit  or,  ao. 
not  WBlTed  br  not  fbULds  obiecHoo,  1M. 
...-^.^..  .^ to  Bckoowlailgiiiiontt,  otc,  li 


n  cues  foTliTeaciiea  ot  tbs  peaee,  II 
n  proceedlDgt  for  cbaoge  of  namet, 
uprocBedlDRflror  condemnation  of  — 
II  proceedlogi  nluive  to  ocbeated  « 
aTereitUslnMveialcoDiitlMri^ 
of  Conn  ol  Impeaduueut,  n. 
i(  auprems  Court,  W-69. 


JttxiBdic^on—Coniinued. 

of  Justices'  Courts,  civil,  112. 

of  Justices' <€k)iirt8,qoiioan:eut,  lis.    ... 

of  Justices'  Courts*  civil,  reSttlcteO,  114. 

of  Justice's' Courts,  crlmiuaL  115; 

of  Police  Courts,  121 ,  m: 

meanis  to  carry  into  effect,  I8T. 

-when  acquired,  410.    '  '   " 

want  of,  a  sround  for  demurrefr,  430. 

want  of,  ground  for  imi^acbmeut  of  record,  191ft. 

what  required  to  sustain  rec9rd,  1917. 

Juror— qualifldatlous  ot  who  competent^  196. 
.   dlsqiutUfication  of,  199. . . 

may  be  witness,  when,^  1888. 

who  exempb  f  nem  service  as,  200. 

affidavit  of  claim  to  exemption,.202. 

discharge  of.  for  sLckness  at  trial,  olft- 

affidavit  of,  io  impeach  vecdict,  697. 

who  may  be  excused,  201, 615. . 

failure  to  attend,  288. 

oath,  604. 
SeUcting  and  returning,/or  courts  of  record. 

list  of  persons  to  serye.as,  to  be  made,  201. 

selection,  how  made,  205.  .    . 

lists,  what  to  contain,  206. 

list  to  bo  placed  with  clerk,  208.  •     • 

duty  of  clerk  on  receiving  list,  200. 

regular  Jurors  to  servo  one  year,  210. 

jurors  to  bo  drawn  from  boxes,  211. 
Drawing t  time  and  n^omnercf*.  .- 

how  drawn,  211. 

to  be  drawn  upon  order  of  jud^e,  214. .  ' 

clerk  to  draw  in  presence  of  cmirt,  215. 

number  to  be  drawn*  214^ 

drawing,  how  conducted,  219.- 

disposition  to  be  mado  of  ballots,  320. 
Manner  of  tummoninQ  jurors. 

sheriff,  how  to  summon,  225. ' 

special  drawing  and  summoning  may  be  ordered,  228. 

summoning  to  complete  panel,  237. 

compensatiou  of  elisor  for  summoning,  228. 

Jurors  for  Justices'  and  Police  Courts,  by  whom  summonedf  280. 
tow  summoned,  231. 
return  of  officer,  232. 
Juries  of  inquest,  how  summoned,  235. 
obedience,  to  summons,  how  enfoi*ced,  238. 
Jmpanneling  jurors. 

of  grand  lury,  when  to  be  impanneled,  241* 

how  constituted.  242. 

impanneiing  under.Fenal  Code.  243. 

clerktocaillistof  trial  Jurorsf346. 

manner  of  impanneiing,  247. 

proceedings  on  forming,  in  courts  not  of  recoit!,  Wk 

manner  or  impanneiing,  251. 

impanneiing  Juries  of  mqnesc,  254* 

Jury— defined,  190. 

different  Unds  of,  191. 

grand,  192. 

for  trials,  defined,  198. ' 

for  trials,  of  what  to  consist*  194. 

of  inquest,  defined,  190. 

how  summoned.  235. 


Jurf  llBiB— br  whom  ami  when  jnado,  3M. 
tobeplaceclwltiiclerk.aoe. 


<ODere»r,310 
m  box,  Sll. 


CDorttaiHl  ]tucl««a,fi(. 

dlsrk  of.  H. 

oOeen,  and  oBkce  boon,  88. 


ta  and  otber  p^ien,  K 


irliMJaatlMa  I 

■c  leattons  In  e*eb  townihlii.  109. 

iTh«re  JieLil»  lOI- 

vtast  jmtlrs  may  hold  tor  ftnoUisr,  1M. 


terrttailHl  JmledU 
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In  general. 

Tacancies,  how  filled.  111. 

cItU  Jurisdiction  of.  112. 

concurrent  Jurisdiction  of,  119. 

civil  Jurisdiction  restricted,  114. 

criminal  lorisdictiou  of,  115. 

Justice,  where  to  reside,  ISO, 

disqualification  to  sit  or  act,  170. 

not  to  practice  before  Justices'  Court,  171. 

not  to  have  attorney  for  partner,  172. 

may  take  acknowledgments  and  affidavits,  179. 

Jurors  for,  230. 
low  summoned,  231. 
return  of  officer,  232. 


proceedings  in  forming  Jury,  250. 
manner  ofimpanueling, '" 


„  251 
transfer  of  cases  to  Superior  Courts,  838. 
may  Issue  subp<Bnas  and  final  process,  919. 
blanks  in  papers  to  be  filled,  except  subposnas,  920. 
Justices  to  receive  moneys  and  pay  to  parties.  921. 
In  case  of  disability,  another  Justice  nuqr  attend,  922. 
may  require  security  for  costs,  923. 
who  entitled  to  costs,  924. 
what  provisions  of  Code  applicable  to,  925.     ' 
may  receive  deposit  in  lieu  of  undertaking,  928. 
PUtee  of  trial  of  actions  in. 

in  what  township  or  city  may  be  commenced,  882. 

1>lace  may  be  changed  in  certain  cases,  838. 
imitation  on  right  to  change,  834. 

to  what  court  transf  erred7835. 

proceedings  after  order  changing  venue,  838. 

effect  Of  order  changing  venue7s37. 

transfer  of  cases  to  District  Court,  838. 
Actions,  how  commenced  in. 

by  filing  complaint  and  issuance  of  summons,  839. 

summons  may  issuo  within  a  year,  840. 

issuance  of  summons,  how  waived,  841. 

appearance,  by  attorney  or  in  person,  842. 

guardian,  how  appointed,  843. 

summons,  how  issued,  and  what  to  contain»  844. 

time  for  defendant  to  appear,  845. 

alias  summons,  when  may  Issue,  840. 

several  alias,  may  be  Issued,  847. 

limitations  upon  tinie  of  service,  848. 

summons,  by  whom,  imd  how  served,  840. 

hour  given  for  appearance,  850. 
Pleadings  in, 

form  of,  851. 

what  constitutes  the,  852. 

complaint  defined,  853. 

when  demurrer  may  be  put  in,  854. 

answer,  what  to  contain,  855. 

omission  to  set  up  counterclidm,  effect  of,  850. 

when  plaintiff  may  demur  to  answer,  867. 

proceedings  on  demurrer,  858. 

amendment  of  pleadings,  when  allowed,  859. 

costs  on  allowance  of  amendments,  when,  859. 

time  in  which  to  demur  or  answer  to  amended  pleadings,  800. 
Arrest  and  bail. 

order  of  arrest,  and  arrest  of  defendant,  861. 

affidavit  and  undertaking  for  order,  862. 

defendant  arrested,  must  be  taken  before  Justice,  863. 
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justicea' OooTts— CVmfjfiMfti. 
Rrrest  <md  bail. 

otRcev  to  give  notice  to  plaintiff  o£  anest,  864. 

officer  to  detain  defendant,  te5. 
Attachment. 

writ  to  issue  upon  affidavit,  866. 

undertaking  required,  867.  - 

wri  t.  Bubstaoce  of,  8i)8. 

undertakiu:^  may  betaken  by  joAcer,  868. 

provisions  applicable  to  justices'  attadxmentSt  86A. 
Clatm  and  delivery. 

how  enf  ore  eel ,  870. 
Judgment  by  default. 

on  failure  of  defendant  to  appear,  871. 

on  demurrer.  872. 
Time  of  trial  and  postponements 

when  trial  lunat  coiuinence,  873. 

postponement  on  motion  of  court,  874., 

postponement  by  consent  of  parties,  875. 

postponement  on  application  of  party,  876. 

conditions  imposed  for  postponement,  877. 
Trials  fCondt/tctcf. 

issues,  deflnedr  878. 

issues  of  law,  defined,  879. 

issue  of  fact,  defined,  880. 
'    issue  of  law,  &ow  tried,  881. 

issue  of  fact,  bow  tried,  882.   . 

jury,  how  wal  ved.  883. 

trial  to  proceecl  if  either  party  fails  to  appear.  8S4. 

challenges,  peremptory  and  for  cause,  allowed.  8b5. 

inspection  and  copy  of  writing  may  be  ordered.  888.  * 

genuineness  of  sijhiatures,  when  deemed  admitted,  887. 
Judgments  other  than  hyd^auU* 

hy  confession,  889. 

by  confession,  proceedings  on,  1135. 

of  dismissal,  without  prejudice.  >>90. 

upon  verdict,  when  to  be  entered,  891. 

on  trial  by  court,  when  to  be  entered,  892. 

on  arrest,  wh  .  t  f act  must  be  stated.  893. 

sum  in  excess  of  Jurisdiction  may  be  remitted,  894. 

op  offer  uf  compromise  before  actioo,  895. 

costs  to  bo  included  in,  896. 

abstract  of,  form  of,  897. 

abstract  to  bo  filed  and  docketed,  898. 

execution  thereon  may  issue,  wben«  899. 

not  a  Hen  on  lands  unless  recorded,  900. 
Appeals  from. 

to  Supreme  Court,  964. 

to  Superior  Court,  974-460. 
Execution.  .  •• 

may  issue  within  five  years,  901. 

contents  of,  902. :         .       i      . 

how  renewed,  903.  •  • 

duty  of  officer  recelvin&r,  904. 

supplementary  proceedings  on,  905. 
Contempts  in. 

justice  may  punish  for.  9064 

In  immediate  view  of  justice,  bow  punished,  807. 

not  in  Immediate  view,  warrant  to  isaue,  908. 

punishments  for,  extent  of,  SOO. 

conviction  to  be  entered  in  the  docket,  910. 
Dockets  of  justice*,.     ^ 

wtiat  to  contain,  911. 
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Justices'  OovartB— Continued, 
Dockets  of  juitices. 

entries  in,  primary  evidence  of  fact,  912. 

Index  must  be  kept,  913. 

must  be  delivered  to  successor  by  county  dertc,  914. 

Jtroceedinfi^  on  vacancy  of  office,  and  before  appointment,  915.  i 
ustica  may  issue  process  on  docket  of  predecessor,  916. 
successor  of  justice,  who  deemed,  917. 
superior  Judge,  when  to  designate,  918. 

Justices  of  peace— in  cities  and  counties,  85. 
criminal  Jurisdiction,  115. 
election  and  term  of  office  of,  85. 
extent  of  civil  Jurisdiction,  112-114. 
Jurisdiction,  bow  restricted,  114. 
disqualifications  of,  170. 

not  to  practice  before  another,  in  same  county,  171. 
not  to  nave  lawyer  for  partner,  172. 
may  take  acknowledgments,  179. 
may  take  affidavits,  179. 
cannot  issue  writ  of  review,  1068. 
cannot  issue  mandate,  1065. 
cannot  issue  prohibition,  1103. 

Justices  of  Supreme  Court— qualifications,  156. 
Ineligibility  of,  161. 

Sowers  of ,  at  chambers,  165. 
isquallfications  of,  170. 
not  to  practice  law,  171. 
not  to  nave  partners  practicing  law,  172. 
powers  of,  out  of  court,  176. 

Justification— of  sureties  to  undertaking,  1057. 
of  sureties,  oh  claim  and  delivery,  513. 
of  sureties,  on  arrest  and  bail,  403, 495. 
In  defense,  to  action  of  libel  and  slander*  461. 
court  commissioners  may  take,  259. 

Iiaborers— liens  of ,  1183. 

See  Liens,  Extfobosmxitt  ox*. 

Ijand— defined,  17. 

Ijandlord  and  tenant— adverse  possession,  S26. 
may  be  Joined  as  defendants,  379. 
notice  of  proceedings  to  be  given  tenant,  379. 
unlawful  detainer,  1161. 

Law  of  evidence— defined,  1825. 

Laws— are  either  written  or  unwritten,  1825. 
written  law  defined,  1896.    * 
Constitution  and  statutes,  1897. 
public  and  private  statutes  defined,  1898. 
unwritten  law  defined,  1899. 
books  containing,  admissible  in  evidence,  1900. 
how  authenticated,  1901. 

Laws— oral  evidence  of  foreign  laws,  1902. 

recitals  in  statutes,  how  far  evidence,  1908. 
See  EviDBNOE. 

Leasehold— when  subject  to  redemption,  700. 

Legal  capacity^ want  of  ground  for  demurrer,  430. 

Letters  of  administration— with  will  annexed*  to  be  signed  by  elerk» 
1361.     . 
bow  signed  and  form  of ,  1362. 
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iidttan  of  BidaadaiaHniLon^CanHnued. 

wbo  may  obtain,  order  In  which  to  gra&t,  1965. 

not  to  issue  to  xwrtner,  1365. 

preference  of  nersom  eqtuUly  entitled  to,  1380. 

when  granted  in  discretion  of  court.  1387. 

mlnw,  when  entitled,  to  whom  granted,  1968. 

who  disqaallfled,  1360. 

not  to  Issue  to  married  women,  1370. 

to  be  recorded,  1387. 

when  to  issue  on,  foreign  wUl,  1324. 

may  be  issued  on  lost  will  established,  1340. 
■    when  issued  after  final  settlement,  1698. 

special  letters  may  be  issued  out  of  term  time,  1413. 
Apptication  for. 

application  for,  how  made,  1371. 

may  be  granted  at  i-egular  or  special  term,  1372. 

notice  of  application,  1373. 

contesting  application,  1374. 

hearing  application,  1375. 

evidence  of  notice,  1376. 

must  be  granted,  when,  1877. 

proofs  required  before  grant  of,  1878. 

may  be  granted  to  others  than  those  entitled,  1379. 
Revocation  of. 

when  wUl  be  revoked,  1888. 

petition  filed,  citation  to  issue,  1384. 

bearing  of  petition,  1385. 

prior  rlgbts  of  relatives,  1386. 

revocation  on  subsequent  probate  of  will,  1423. 

See  EZBOUTOSS  AVD  ADlinnSTBATORS,  WtUJk 

Letters  testamentary— form  of,  1360. 

may  issue  after  final  settlement,  1698. 
jurisdlctiou  of  court  in  issuance  of,  76. 

See  EZEOUTOBS  and  Adhxnistbatobs. 

Letterf  with  will  annexed— form  of,  1361. 
when  to  issue,  1350. 
petition  for.  .when  to  be  filed.  1351. 
in  case  of  disability  of  executor^  1354. 
authority  of  administrator  with,  1356. 
to  be  signed  by  clerk,  1356. 

See  ^zsouTo&s  aitd  Adxhtistbatobs. 

Ziiability— confession  of  Judgment  for  contingent,  1133.  ■ 
of  officer  arresting  witness.  2068. 
officer,  when  not  liable,  2069. 
of  officer  on  execution  sale,  limit  of,  697. 
See  Shbbipf. 

Ziibel  and  slander— how  stated  in  complaint,  460. 
answer  in  actions  for,  461. 
what  may  be  given  in  evidence,  461. 

Ziibraries— of  whom,  exempt  from  execution,  090. 

License— of  attorney  to  practice,  277. 

penalty  for  practicing  without,  281. 
Iiien— definition  of,  1180. 

of  mechanics,  laborers,  etc.,  1183-1190. 

for  salaries  and  wages,  1204-1206. 

of  judgment  not  to  attach  on  death  of  party,  869. 

ft'Om  time  of  docketing  Judgment  becomes  a»  671. 


of  judgment  on  flliog  transcript,  674. 
holder  of ,  as  pur  " 


purchaser  on  partition,  786. 

actions  for  foreclosure  of  mortgage,  726-728.  A 

See  FOABOLOSUHB.  < 
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Zdensy  enfofcement  of— 
Msehanies  and  laborers. 

^bat  property  subject  to  liens,  for  labor,  etc.,  1183. 

Ileus  for  graoiiig  and  filling  lots  and  streets,  1184. 

-wbat  Interest  In  land  subject  to  lien,  1185. 

effect  of  lien,  1186. 

claim  of  lien  to  be  filed  in  recorder's  office,  1187. 

liens  upon  separate  parcels,  bow  designated,  1188. 

claim  to  be  recorded,  fees  of  recorder,  11^. 

time  of  continuance  of  lien,  1190. 

service  of  summons  by  publication,  1191. 

notice  by  owner  to  avoid  lien,  bow  given,  1192. 

wbat  contractor  entitled  to  recover,  1193. . 

court  to  declare  rank  of  liens,  1194. 

actions  may  be  consolidated,  1195. 

wbat  allowed  as  costs,  11!J6. 

materials  furnished  not  subject  to  attacbment.  1196. 

lien  not  to  impair  rigbt  of  recovery  of  debt,  1197. 

rules  of  practice,  1198. 

new  trials  and  appeals,  1199. 

for  salaries  and  wages,  assignment  of,  1204. 

preferred  creditors  on  assignment  of  property,  1204. 

preferred  creditors  against  estates,  12U5. 

preferred  claims  on  attacbment  and  execution,  1206. 

upon  vessels,  steamers,  and  boats,  813-827.    . 
IA£o  estate— termination  of,  1723. 
Iiifo  insurance— policy  of,  when  exempt  from  execution,  690. 

laxnitation— of  time  for  issuance  of  execution,  681. 

of  time  for  redemption,  702. 

of  civil  actions,  312. 
I'or  the  recovery  of  real  property' 

when  the  people  will  not  sue,  315. 

when  action  cannot  be  brought  by  grantee  of  State,  316. 

when  actions  by  people,  to  be  brought  within  five  years,  317. 

seizin  within  five  years,  when  necessary,  318. 

when  necessary  in  actions,  or  def  e;Qse  arising  out  of  title  to,  or 
rents,  319. 

entry  on  real  estate,  320. 

possession,  when  presumed,  321. 

occupation  deemed  under  legal  title,  unless  adverse,  321. 

occupation,  when  deemed  adverse,  322. 

adverse  possession  under  instrument  on  judgment.  323. 

actual  occupation  under  claim  of  title,  deemed  adverse.  324. . 

adverse  possession  under  claim  of  title  not  written,  what  COU' 
stitutes,  325. 

adverse  possession,  how  affected  by  relation  of  tenancy,  826. 

right  of  possession  not  affected  by  descent  cast,  327. 

disabilities  excluded  from  time  to  commence  actions,  328. 
Of  actions  other  than  for  recovery  cf  property. 

perio<l9  prescribed,  335. 

within  five  years,  336. 

within  four  years,  337. 

within  three  years,  338. 

within  two  years,  439. 

within  one  year.  S40. 

witiiiu  six  months,  341. 

within  six  months,  claim  against  county,  M2. 

for  i*elief  not  hereinbefore  provided,  S4S. 

where  cause  of  action  accrues  on  mutual  account,  844. 

actions  by  the  people,  345. 

no  limitation  to  actions  for  recovery  of  money  placed  on  de- 
posit, following,  345. 
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JAmitBLtlon^ConHnued. 
Of  actions  other  than/or  recovery  of  property. 

actions  to  rQdeentw  346. 

to  redeem  piut  of  mortgaged  prembeB,  347.  ^  ^    ^      ^ 

to  recover  raoney  or  property  deposited  with  Danker,  trost  ccm- 
pany,  etc.,  348. 

in  actions  against  sheriff,  339, 340. 

for  slander,  4)40. 

against  State,  845. 

grantee  of  State,  316, 317. 

on  written  instrmnent  executed  oat  of  State,  339. 

on  statute,  340.  . 

on  liability  created  l>y  statute,  838. 

to  recover  stock  sold  for  assessment,  341. 

i^i:ainst  supervisors,  342. 

tax  collector,  341. 

trespass,  trover,  338. 
General  provisiom. 

when  an  action  Is  commeneed,  850. 

exception,  where  defendant  is  Out  of  State,  381. 

exception,  as  to  persons  under  disability,  852. 

provision,  where  person  entitled  dies  before  limitation  eiplres, 
853. 

in  suits  by  aliens,  time  of  war  to  be  deducted,  354. 
I         provisions,  where  judgment  luis  been  reversed,  355. 

8 revision,  where  action  is  stayed  by  inlonction,  SM. 
isabillty  must  exist  when  right  of  action  accrued,  357. 
when  two  or  more  disabilities  exist,  etc.,  358. 
limitations  applicable  to  actions  against  directors,  859. 
acknowledgment  or  new  promise  must  be  in  writing,  360. 
of  time  to  set  aside  judgment,  and  answer  to  the  merits,  473. 
limitation  laws  of  other  States,  effect  of,  361. 
existing  causes  of  action  not  affected,  362. 
existing  statutes,  how  affected  by  Code,  9. 
the  word  "  action/'  how  construed,  22,  863. 
claim  to  escheated  estates,  1272. 
contesting  will  after  probate,  1327. 
disability,  when  available  on  contest  of  will,  1333. 
time  durlug  vacancy  in  administration,  effect  of,  1501. 
action  on  guardian's  bond,  1805.       « 
for  recovery  of  property  sold  by  gobdlan,  1806. 

Lis  pendens— to  be  filed  in  real  actions,  w9. 
to  be  filed  in  partition,  755.   . 

see  Notice.  r 

Lost  papers— copy  of,  when  may  be  filed,  1045. 

Lost  will— prdceedings  In  probate  of,  1338. 
See  Will. 

Lunatic— limitations,  in  reference  to,  828, 852. 
summons,  how  served  on,  411. 
escheated  estates,  1272. 
cannot  be  witness,  1880. 

Mandamus— to  be  hereafter  designated  mandate,  1084. 
See  MA17DATB. 

I  Mandate— defined,  1084.     • 

I  when ,  and  by  what  coiirts  Issued ,  1085. 

lurisdlction  in  Suitorior  Courts,  76. 

In  Supremo  Court,  5h 

power  of  supreme  justices  to  Issue  writ  of,  166. 

power  of  superior  judges,  166. 


TIffandate— gontffttierf.  ^^^      ^^^     ^       ,,*« 
writ  may  issue  and  be  heard  at  cliam1)ers,  1106. 

writ,  when  and  upon  what  to  issue,  1086.  

anbstauoe,  must  l>e  either  altematlTe  or  peremptoryi  1067. 

altemat've,  when  to  issue,  1088. 

peremptory,  when  to  issue,  1088. 

adverse  party  may  auswer  under  oath,  1069. 

jury  trial,  when  may  be  ordered,  loro. 

applioant  may  demur  to,  or  countervail  answer*  1001. 

motion  for  new  trial,  -where  made,  1092. 

provisions  to  goveiTi  new  trials  on,  1110. 

clerk  to  transmit  verdict  to  court*  1091. 

hearlni;  on  motion,  10U3. 

bearing  iu  default  of,  or  insufficiency  of  answer,  lOM. 

damages,  costs,  and  peremptory  mandate,  when  deereedt  lOOS.^ 

service  of  writ,  105)6. 

penalty  for  disobedience  of  writ,  1097. 

Mapa  and  charts— when  primary  evidence,  1936. 

lAarliMr--4)roceedlng8  to  enforce  claims  of,  825. 
proof  of  claims  of,  826. 
Seo  Boats. 

Mark— Inclnded  in  signature  or  sahscription,  17. 

Maxiiago— ciTect  of.  on  Statute  of  Limitations,  352. 
brv  ach  of  promise,  sittings  private,  125. 
effect  of,  on  claims  to  escheated  estates,  1272. 
no  dofc-nse  in  actions  for  milawful  detainer,  1164» 
extinguishes  authority  of  executrix,  1352. 
admhilHtratrix,  effect  of,  1370. 
how  affects  limitations,  ;.28, 832. 
testimony  to  establish,  may  be  perpettiated,  2I06L 

BSarried  woman—when  may  sue  alone,  370. 
may  defend,  in  her  own  right,  871. 
may  become  sole  trader,  1811. 
as  sole  trader,  responsibilities  of,  1820. 
proceedings  of,  on  application  as  sole  trader,  ISI^lffiL 
not  to  bo  executrix,  unless  named  so  In  will*  ISSS. 
c^mot  bo  appointed  administratrix,  1370. 
not  to  be  witness  agalhst  husband,  when,  1881. 

SCaacnline— convertible  ik  ith  feminine  and  neater,  17. 

Material  allegations— defined,  463. 
only,  need  bo  proved,  1867. 
evidenco  to  correspond  with,  1868. 

Material  objects— one  kind  of  evidence,  1827. 
as  evidenco,  admitted  in  discretion,  1954. 
jury  may  be  taken  to  view  the  premises,  610. 

Matter— in  avoidance,  deemed  controverted,  462. 
redundant,  may  be  stricken  out,  453. 

Mechanics— property  of,  what  exempt  from  exeenticiii,  6B01 
liens  of,  ll83-119i)— see  LixvB,  ExvoBOsaaaxT  or. 

Memorandxun— of  costs,  to  be  furnished,  1033.  , 

of  costs,  on  appeal,  1034. 

Merger— remedies  not  merged,  82. 

Metes  and  boonds— description  by,  455. 

Miner— property  and  implements,  exempt  firomeocecntionuML 

Mining  claims— customs,  rules,  and  usages  to  govern,  7481 
liens  of  mechanics  u])on,  1183. 
how  sold,  in  probate  proceedlngSy  16297 

CoDB  Cnr.  Psoo.- 


eoBduot  of.  «i 


lection,  powB 
Ilea  by  ti,  1 


Minor— Bee  tsTijrt. 

UUnoiltT-eaect  of.  on  IlmltMIOD  of  actlona,  mo.  KS.  xa. 

SClBDondnct— of  Jnry*  grooud  for  new  trial,  6S7. 

Mlajolnder— of  parties  or  cansea,  groimd  for  demarror,  4Ja. 
Miatakfl — relief  fronip  may  be  bad  by  amendment,  471. 

In  wriicen  agreement— evidence,  IBM. 
WdgBtlan— ma;  be  alleged  and  preTed  tnltbel  and  glaQaeriMI. 
Mob— action  for  danuwea  bj,  HO. 
Modifloatlon-of  award  by  eonrt.  when,  KSa. 

See  AwiKD,  JODOMEIT. 

Month— means  calendar  month,  IT. 
Mortgage— not  deemed  a  cooTeyance,  J«. 

See  FOBICLOSDHB. 


pnllcatlan  tor  change  of,  UTS. 


petition  tor  ciuuige,  IZ7S. 

beulos  and  procetdlnga,  II 

daktomakeretDratoieeretaiTei  naie.imL 

eomplMnt  v>  oonuln  uamea  at  parties,  4H. 

flcuQ^naiiK*  nay  be  UMd,  41*. 

•ommong,  to  eootaln,  im. 

entry  ^JiBOT^  name  onirenllct,  an. 
Segattva  alh^tlaiia— when  may  be  ptoved,  U99. 
Hwleot-ln  pleadlhga,  tellet  from,  mu  lie  had  by  amBiulmlnt,(It 

action  for  Injiiry  or  dBMh  caundby,  nfl,  177. 
If egligeooo— relief  from,  may  be  had  bj'  amendmei^  t; 

I,  IT. 
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rl7-dl8ooTered  eridenoe— ground  for  new  trial,  6ff7. 

JSfermr  matter-Answer  may  contain,  437. 
wnen  deemed  controverted,  483. 
wltbin  Tduit  time  to  demnr  to^  443. 
wben  iBSle  arises  on,  690. 

ITe^Rr  promise— most  be  In  writing,  aoo.  ' 

JX9Vif  trial— defined,  600. 

wben,  may  be  granted,  grounds  for,  607. 

on  wbat  bapers  moved  for,  658. 

notice  or  motion,  upon  whom  served,  and  wliat  to  eontain,€09. 

motion  to  be  heard  at  time  specified,  or  dismissed,  660. 

Jndge  to  make  written  statement  on  decision  of  motion,  661. 

record  on  appeal  from  order,  what  ocmstitates,  661. 

Jury  resorting  to  chance,  657. 

verdict  against  law,  657. 

excessive  or  insufficient  damages,  657. 

Insufficient  evidence,  657. 

Irrnrnlarities  or  misconduct  of  Jury,  607. 

newly-discovered  evidence,  657. 

surprise,  657. 

what  deemed  excepted  to,  647. 

motion  for,  on  minutes  of  court,  660. 

statement,  what  to  contain,  661. 

motion  for,  in  mandate,  when  to  be  made,166e. 

motion  for,  in  prohibiUon,  1106. 

Hon-joinder-see  Pabtixs. 

ITon-Judicial  days-adjournment  to,  eOeot  of,  134-196. 
holidays,  what  are,  10. 
f alliBg  on  Sunday,  11.    , 
time^iow  computed,  12. 
perf  omanco  of  acts  on  holidays.  It. 

Von-resident -place  of  trial,  in  actions  against,  896. 
service  of  summons,  how  made  on,  418. 
pleadings  of,  by  whom,  and  how  verified,  446.  ^ 
when  allowed  to  open  judgment  by  default  and  answer,  473. 
attachment,  when  may  issue  against,  638. 
proof  required  of  plaintlfF  in  action,  on  default  of,  686. 
summons  in  partition  suits,  how  served  on,  767. 

Sroceeds  of  sales  of  estates  of,  in  partition,  how  invested,  788. 
ntles  of  clerk  making  such  investments,  791. 
service  of  notices  and  papers  on,  how  made,  1016. 
corporation,  to  furnish  security  for  costs,  1036.  > 

effect  of  failure  to  furnish  such  security,  10S7. 
limitation,  on  time  to  claim  escheated  estate,  1272. 

IVonsoit— when  Judgment  of,  may  be  entered.  681. 

Votary  public— seal  of,  exempt  from  execution,  660. 
may  administer  oath  or  affirmation,  2098. 
may  take  deposition,  in  this  State,  2031. 

Votice— after  appearance  in  action,  who  entitled  to,  1014. 
effect  of,  oil  priority  of  liens,  1186. 
for  inspection  of  books  and  documents,  1000. 
how  construed  when  written,  1866. 
Insufficiency  of.  no  ground  for  dismissal  on  appeal,  C54. 
must  be  in  writing,  1010. 
without  title,  wben  valid,  1046. 
not  required,  to  vacate  order  made  out  of  court,  037. 
of  motion,  at  what  time  to  be  given,  1006.  * 

Strviee  cf. 

how  and  on  whom  made,  1010. 
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form  may  be  varied,  how,  2095. 
form  of.  In  diacretion  of  court,  2006.   . 
afflrmitl<»i,  equivaleut  to,  2097. 

ObJactionB— in  practice,  when  taken  by  demurrer  or  answer,  438. 
when  not  taken,  deemed  waived,  434. 
to  appointment  of  referee,  how  tried,  642. 
to  ii^antlng  letters  of  administration,  when  filed,  1851. 
may  be  taken  to  dissolution  of  corporation,  1231. 

Obligation— defined,  26. 

Occnpant— of  real  property,  in  forcible  entry  and  detainer,  1160. 
See  Limitation  or  Actiohs. 

Ofibr  to  compromise— proceedings  on,  997. 

is  not  an  admission  that  anything  is  due,  2078. 
in  Justices'  Courts,  895. 

Office— eligibility  for  office  of  superior  judge,  157. 

Justices  ana  judges  ineligible  for  other  offices,  161. 
actions  for  usurpation  of ,  808-810. 
tenure  of,  preserved,  6. 

See  U8U&PATI0X  of  Office. 

Officers— of  Court  of  Impeachment,  38. 
ministerial,  elections  and  terms,  262. 
actionsf  or  usurpation  by,  803. 
ministerial,  election^,  etc.,  where  proTided,a62. 
Judicial,  incidental  powers  of,  17&-179. 

Official  documents— how  proved,  1918. 
See  Public  Beoords. 

Olographic  will— how  proved,  1309. 

Opinion— of  Supreme  Court,  to  be  in  wnttog,  49. 

Oral  examination— defined,  2005. 

See  EZAMINATIOK  OF  ^ITVXSSXS. 

Order— definition,  1009. 

definition,  in  special  proceedings,  1064. 
where  made,  1D04. 
transfer  of,  to  show  cause,  1006. 
may  be  enforced,  177. 

for  payment  of  money,  how  enforced,  1007. 
second  application  for,  refused,  182. 
how  reviewed,  936. 

madot)ut  of  court,  may  be  vacated,  937. 
duty  of  supreme  clerk,  on  appeal  from,  968. 
in  Superior  Courts,  what  appealable,  963. 
may  be  served  by  telegn4)n,  1017. 
for  new  trial,  in  Supreme  Court,  costs  on,  10S7. 
copy  of,  to  be  filed  in  eminent  domain,  1253. 
copy  of,  to  form  part  of  Judgment  roll,  670. 
JudlcM,  effect  of,  1900. 
In  actions, 

relief  from  inadvertence  or  mistake,  478. 

relief  from  neglect  or  surprise,  473. 

to  fihow  cause  In  injunction,  530. 

for  investment  of  funds  in  hands  of  receiver,  569. 

for  sale  of  property  attached,  548. 

to  deposit  BMMiey  in  hands  of  trustees,  072. 

to  deposit  money  In  treasury,  573. 

enforcement  of  order  of  deposit,  574. 

discharging  sick  Juror,  615. 

gran^og  or  refusing  new  trial,  deemed  exempted  to,  617. 
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In  aetioM. 

disobedience  of.  In  snpplementuT  proeeedlngs,  721. 

for  survey  of  lands  in  real  actions,  742. 

for  sanrey,  what  to  contain,  748. 

of  sale  in  foreclosure,  728. 

granting  or  refusing  new  trial,  appealable,  939. 

dissolvuig  attacliment,  effect  of  appeal  from,  M6. 

of  8aperu)r  Courts  for  transmission  of  appeal  jiaperM'n. 

for  inspection  of  documents,  1000. 

dismissing  action  for  want  of  new  secnrlly,  10S7. 
/n  special  proceeding*. 

requiring  debtor  to  appear  and  answer,  714. 

forexauiination  of  debtor  of  debtor,  717. 

for  application  of  property  of  sucb  a  one,  719. 

for  trial  of  issue  in  mandate,  what  to  state.  1090. 

of  discharge  of  person  imprisoned  on  civil  prooeast  1U8l 

committing  for  contempt,  1222. 

on  application  for  dissolution  of  corporation,  1290 
.  final,  for  condemnation  of  laud,  when  made,  12SS. 

in  relation  to  escheated  estates,  1260. 

changing  name  of  person.  1278. 

on  subousslon  to  arbitration,  1283. 

of  newliearing  by  arbitrators.  1287. 

to  custodian  to  produce  will,  1302. 

to  show  cause  wii v  probate  should  not  he  revokedt  UK> 

of  right  to  adminutration,  precedence,  U6S. 

for  probate  sales,  1516-1570. 
Bee  MoTioirs. 

Order  of  axrest— how  obtained,  481. 
what  required  to  obtain,  482. 
in  Justices'  Court,  when  made,  861. 
See  Abbbst  aitd  Bail. 

Order  of  prooeedings— on  trial  of  action,  007. 
powers  and  duties  of  courts,  128. 
courts  may  make  rules,  129. 
powers  of  judges  at  chambers,  165, 166. 

Original  evidence— defined,  1829. 
Original  jnriBdiction— of  Supreme  Court,  51. 
of  Superior  Court,  76. 

Papers— filing  and  service  of,  1010-1017. 
lost  papers,  how  supplied,  1045. 
what  papers  valid,  1046. 
to  be  furnished  by  appellant,  on  appeal,  960. 
copies  of,  to  be  certified,  953. 
what  may  be  taken  by  jury,  on  retiring,  613. 
See  NOTICE. 

Partial  eridence— defined,  1834. 

Partiality— of  judge,  ground  for  change  of  renne,  997. 

Particnlara— obtaining  hill  of,  454. 

ArtieB— designation  of,  908. 

demurrer  for  misjoinder,  430. 

action  to  be  in  name  of  parly  In  interest,  967. 

assignment  not  to  prejudice  defense,  968. 

executor,  trustee^  etc.,  may  sue  without  joining  benellcianr.J 

executors,  who  to  be  joined,  1587. 

married  woman,  actions  by  and  against,  370- 

husband  and  wife,Joinder  of,  370, 871. 

when  wife  may  defend,  371. 


J 


Istmt  to  aopearlil  lunllu.m.  ITK. 
gnudlBD  (Hf  MMMilKiwaniaMtedi  tn. 
nniiQwrteaieBwiBiiiwtBetiirlwrownaBaiiBHon,  M 
iatlier,et>innajraaRKUr — " " 


._ I    I    , , ,  J  ._-,~._„_, oTctillil, 

reiiK»DtBtlTniii>]r  aue  for  draOi  caused  by  neRUgeoce ,  I7i. 

who  may  be  lolneil  u  rlalntlSi.  STB. 

who  DiH  b«  lolued  as  aeleudaaw,  tl». 

laudlMd.Ke. 

P»ttleauilntereM.w]iBnt«  bf '-'—■■  "" 

when  one  oc  lo ° 

pMntQt'maysue'la  Due  action  different  paitlea  ta  (x 

teoaats  fa  commoa  may  s 
-   other  dlaablllty, 


when  one  oc  wore  may  sue  or  defend  (op  all, 
--llMUtlei— ■ " 


9  aubatlweea  defondant, 
— llioWjW?. 


OS  place,  so 


iocirriiBtot'Niiaidaiia  caaesor,  7.^5^^ 


noira^Mtl 


jieajuay  beicrved  bi 


fira»Wd(n  must  ba  nude  partlei,  or  Tetene  be  aimotnUdiTBL 
UeDJioIdininnMbe  notified  to  ■ppaar.iSl. 
order  forr^iKl  lelereu,  7U. 
when  towiHUe  lnclnded,163. 


ou  uDeanu jumuoD,  compenntion  oaf  M  wyodgM,  TO. 
abate  Of  iD^ut  nuj  be  pud  14  guardlaiir  T^.  n77. 
■IiHe  « Inane  peraon  mar  Im  Pt>l<)  1°  inwHUw .  7H. 
gnudbni  aKremuMit  lo  pttrtlUoa  wiUwac  kcnoa,Mta  axeci 

eMS<^w^ni,  >  ilan  onalttre,  7M. 

■ont,  oj  eoucBt,  dwt  appelnt  ■uutls  ref erSB,7II. 

•xpnauol  praYlmullMMLon  lUowed.TH. 

■iMtnet  ot  aae,  wben  tandabed,  7W. 

■twcnot ,  lunr  nude  ud  lenoed ,  MU. 

InUmt  on  dlibnnementa.  in  dlKreUOD,  m. 
Pamn^-ndiDliilitiMTU  eumot  be.  INS. 

rWit^  otauot  deceased,  Uea. 
Parmanl  of  dsbtt  of  decedent— when  wtu  proTfOie  tor.  It  mult  n 
ern.un. 

It  DToriikm  liuaniBleat,  proceedlnga  tbereon,  Isu. 

ei&e  Boblect  lo  debta.  1%. 

See  KbtaTe*  of  SeceaSbd  Fihbokb,  ExXoutoU,  aj 

AimiBUTItATOBS. 

PmiUT-tor  fMUne  M  daUrer  irUI.  im. 

ittaelimeDt  for  ntiul  to  pmauna  wlU,  IMI. 
for  pnctlebiKU  BttomflT  irftluMit  Ufioue,  VI. 
tor  dliobedleDce  ot  muOnte,  IMT. 

9*0  YaiMB,  COKTBMPTS. 


oe  ot,  to  be  filed  In 


Pvepla— Mneatlan  to  M  In  nuns  ol,  OI. 

do  noC  jtlve  ncarltj',  02). 

Bute,  or  Stile  aBctr,  iloei  dm  sire  nenrUTi  IMS. 
PsriMmuio*— ot  condMons  pcecMoit.  bcnr  kmmd,  Ul. 

time  at,  ot  Mt,  may  Iw  extended,  IM. 

etnMliit  leellmenr— mode  of,  mu. 

dcpoalctan.  vtarn  nuy  be  nrodnoed,  2M. 

effect  of  depoaltlon.  m>. 

lutlCinclndei,!!. 
PezvDiial  InJuTT'— who  may  lofl  for,  174-477' 
Fersonal  propsny— defined,  17. 

wbea  may  be  sold' under  UUchmsnt,  an. 

trlnl  ot  dnlm  ol'tblrd  penon  to,  N». 
Feetllenoe— STonnd  Coi  remonJ  of  court,  lU. 
Petit  ImiBenj—itaiMMiMiia  la  JnMloeg'  Comts.  lit. 
PeUtlon-fonbnnBB  ot  name,  wbat  mnjit  ipadty.  1»7». 

petltloiu  In  protete  proceeding^,  ISTI,  1397. 
pelltlODiIorMMot  property  ufDrolatejMS, 


itenbjnttojnrydnty.' 
iperty  of.  exempt  from 

rTinikuwqnallfledu  a  wltiUM,  hh. 

wbeumuitteiilfy.uai. 
Pinna  of  hoUiiw  «ourti   when  mif  be  ohao»d,  lO. 

app«ansce  at  placaappolnted,  connnil»rr<  If. 

whan  Judge  may  ante  looma.  Me.,lM. 
PIbo*  of  Mai— U  be  triad  where  imbjBctmitler  allatte 

other  acllaui  where  eanu  thereof  anae.  m. 

when  local.  Ki-asl. 

of  aetloheamtautcoaDtlee.  nt. 


nual— Includes  slci3nlai< 

PollcB  Oiia«»-»ctloiisjn 

wEtblubn 
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Police  Oonrts— ConMntMd. 
Proeeedinga  in  civil  actions  in. 
bow  commenced,  9^. 
pleadings  In,  Q30-931. 
snmmons  must  Issae,  when,  930. 
defendant  may  plead  orally  or  In  writing,  931. 
trial  l)y  lury,  when  defendant  entitled  to,  982. 
proceedings  to  be  conducted  as  In  Josttces'  Courts,  983. 
appeals  from  judgments  of,  974. 

Police  judge— may  take  acknowledgmentB  9nd  •ffldATits,  179. 
See  Judicial  Offioebs. 

Possession  of  land—when  presumed,  323. 

occupation  deemed,  under  legal  title,  183. 

occupation,  when  deemed  adverse,  324. 

what  adverse  possession  underwritten  Instrument,  825. 

actual  occupation  under  claim  of  tiUe  deemed  adverse,  324. 

adverse^possesslon  under  unwritten  claim  of  title.  325. 

possession  of  tenant,  when  deemed  possession  of  landlord,  826. 

limitation  of  adverse  possession  of  tenant,  327. 

right  of,  not  aifected  uy  descent  cast,  328. 

certain  disabilities  excluded  from  time  to  commence  actions,  828. 

Postoonement— of  civil  trial,  595. 
See  CoiTTiiruASOB. 

Powers— of  Supreme  Court  Justices  at  ohamheis,  165. 
of  judges  of  Superior  Courts,  166. 

Powers  of  court— amendments,  128. 
to  administer  oaths,  128. 
to  compel  obedience,  128. 
to  control  officers  and  process,  128. 
to  enforce  orders  and  coerce  witness,  128. 
on  contempts,  120D-1222. 

nesent  tense— includes  the  future  but  eTfilndas  the  pnt^  IT* 

Presumptions— defined.  1959. 

when  may  be  controverted,  1961. 
conclusive,  specified,  1962. 
controvertible,  specified,  1968. 

Priest— when  may  be  excused  from  testifying,  VUL 
when  must  testify,  1882. 

Primary  evidence— defined,  1829, 1833. 
as  to  third  parties,  1651. 
entries  on  publioTecords  are,  1920. 
entries  in  justice's  docket  are,  912. 
books,  maps,  and  charts,  when,  1988. 
certificate  of  purchase  or  location  of  lands  is.  1928. 
entry  made  by  officer,  or  board  of  officers,  wneo,  I9K. 
handwriting  and  entries  of  deceased,  194B. 

Printing— included  in  writing,  17. 

Prirate  property— what  i^y  be  taken  for  pnbUe  nset  1240-124L 
See  CONDSMiTATioir  of  Las  d. 

Fjrivate  sittings— of  court  in  certain  cases,  125. 

Mvate  statute— defined,  1888. 
how  pleaded,  459. 

foreign  law-books  admissible  in  evideneerUOO. 
recitals  in,  how  far  evidence,  1908. 

Private  writings— classification  of,  1929. 

distinction  between  sealed  and  unsealed,  aibolifllred.  IMS. 
execution  of  instrument  defined,  1988. 


ccmuiMd  tor,  INT. 


(iBcreo  relalung  to  lioinestesil  ana  etttci  UiBreiif,  ITl?. 

c<ntBk  by  iTtunu  paid  lu  certain  cues*  17?0. 

CMnf  DUir  removs  ciECUtor.  etc,.  For  caatempl,  17?1. 

•erWeoM  pmceD  on  euMTiian,  1122. 

— *  — 7  order  Investruetii  ot  moneji  ofeatstit,  17B1. 

ng  dUqiuUlleil,  pronedlsKB  to  bs  tmuTeired,  wheia, 
tmu^  not  to  dunwe  rigbt  Co  admlnlater,  14)1. 

-JtTMWftr.  how  HMMfe.  iwl. 

FtMDpncMOliiRStoberenuDoaeaOTlglwaoaiiTt.ltn.  . 

ownof.MctuiDbcn,  lol.  IJW. 

iMM^oM Bonrt  lij otlier  eonnty,  Ul. 

utodlMi  ofSrtU  to  d«UTer  um«,  to  whom.  liar 
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ftobato  proceeding!— <7ofitt«n(e(i. 
Production  and  proof  of  wills. 

penalty  for  neglect  to  do  so,  1296. 

wbo  may  petition  for  probate  of  will,  1299. 

contents  of  petition,  1300. 

wben  execvtor forfeits  rights  to  letters,  1301. 

will  to' accompany  petition,  1802. 

presentation  of  wills  to  be  prayed  for  and  eof oraed*  UQ3« 

Sotice  of  petition,  bow  giyen.  1303. 
elrs  and  named  executors,  to  be  notified,  1304. 

petition  may  be  presented  in  chambers,  1905. 

nearli^  and  proof  of  will,  wben,  1306. 

who  may  appear  and  contest,  1307. 

probate,  when  no  contest,  1308. 

olographic  wills,  probate  of,  1309. 

wlUs,  proved  in  other  States,  to  be  recorded,  1922. 

proceedings  on  production  of  foreign  will,  1323. 

nearingproof s  of  probate  of  f oreim  will,  1324. 

proof  of  lost  or  destroyed  will,  1338. 

must  have  been  In  existence  at  time  of  death,  1830. 

to  be  certified,  recorded,  and  letters  granted,  1340. 

court  to  restrain  injurious  acts  of,  pending  inroceedblgB,  U4L 

probate  of  nuncupative  wills,  how,  1344. 

additional  reaulrements.  1346. 

probate  of  will  to  bear  seal  of  court,  153. 

evidence  required  to  prove  will,  1969. 

evidence  required  to  prove  will  revoked,  197<K 
Contesting  probate. 

contestant  to  file,  tfromids  of  contest,  1813. 

how  jury  obtained,  and  trial  had,  1813. 

Terdlct— judgment— appeal,  1314. 

ivitness,  who.  and  how  may,  1316. 

proof  of  handwriting,  1316. 

testimony  reduced  to  writing,  1316. 

if  proved,  certificate  to  be  attadied,  1S17. 
*      win  and  proof  to  be  filed  and  recorded,  1318b 

contests  of  nuncupative  wills,  1340. 
Contesting  will  after  probate, 

to  be  within  a  year,  1327. 

citation  to  be  issued,  1328. 

tearing  on  proof  of  service,  1329^ 

petitions  tried  by  jury  or  court,  1330. 

Judgment,  what.  1330. 

5n  revocation,  powers  of  executors  cease,  188L 

costs  and  expenses,  by  whom  paid,  1832. 

probate,  when  conclusive,  1333. 

time  given  to  infants  and  others,  1338. 

Proceedings— conduct  of,  power  of  jndlcial  oflicers  V79t,  ITT. 
to  be  In  English  language,  186. 
powers  of  court  over  conduct  of,  128. 
courts  of  record  may  make  rules  to  r^abrte»  129 
when  rules  take  effect.  130. 
on  non-attendanco  of  judge  at  conrt,  189. 
not  affected  by  vacancy  in  oifice,  164. 
to  bo  in  the  English  language,  186. 
abbreviations  useil  in,  166. 
numbers  may  bo  expressed  by  figureSf  I861. 
in  case  juror  becomes  sick,  616. 
what  treatment  of,  is  a  contempt,  1209. 
See  Special  Froobbdifos. 

Process— defined,  17. 

of  Superior  Courts,  78. 

Code  Civ.  Proc.-4JO. 
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TroctaM^Continued. 

to  be  In  ^gUsh  lakuroMe,  185. 

abbroTiatioiui  used  in.  186. 

means  to  cany  out  JuiiBdlctton.  187. 

relief  from  inadTertence  or  mistaker47S. 

in  Justices'  Goarts,  may  Issne  to  any  part  of  ooanty,  109. 

may  issue  from  court  at  chambers,  165. 166. 

blanks  in  must  l>e  flUed  by  Justice  of  peace,  9S0l 

wbat  treatment  of  is  a  contempt.  1209. 

^ofessional  implements— exempt  from  execution,  4BQL 

Prohibition— writ  of,  defined,  1102. 
Supreme  Court  may  issue,  61. 
Superior  Courts  may  issue,  76. 
may  be  granted  by  supreme  justioe  at  ohambeis,  IBI. 
writ  of ,  the  counterpart  of  mandate,  1102. 
where  and  when  issued.  1108. 
form  of,  may  be  alternative  or  peremptory,  llOi. 
provisions  respecting  issuance  of,  1106. 
may  issue  and  ue  heard  in  chambers,  1106. 
rules  of  practice,  1109. 
appeals  and  new  trials,  1110. 

ftoof- defined,  1824. 

of  service  of  summons,  how  made,  415. 

Rx>pert7— term  defined,  17. 

Public  administrators—rank  of,  In  order  of  persons  eacUtlfid  to  aA> 

minister.  1365. 
estates  which  may  be  administered  by,  1726. 
to  obtain  letters,  when  and  how— b<md  and  oath  of,  1727. 
duty  of  person  in  whose  house  stranger  dies.  1728. 
must  return  inventory  and  administer  estates,  1729. 
when  to  deliver  up  estate,  1730. 
civil  officers  to  give  notice  of  waste,  1781. 
suits  for  property  of  decedents.  1732. 
order  to  examine  party  charged  with  embezsUng  estate*  1788. 
punLahment  for  disobedience  of  order,  1734. 
order  on,  to  account,  1735. 

every  six  months  to  return  condition  of  estate,  1786. 
duty  as  to  estate,  moneys,  escheats,  etc.,  1737. 
not  to  be  interested  in  payment  on  account  of  estate,  1788i 
when  to  settle  with  county  clerk,  1799. 
how  unclaimed  estates  disposed  of,  1739. 
proceedings  against,  for  failure  to  pay  over  moneys,  1740. 
fees  of  officers,  when  and  by  whom  paid,  1741. 
to  administer  oaths,  1742. 
probatCtProceedlngs  applicable  to,  1748. 

See  jBaTATBS  or  dbobasbd.Pbbsoits.  Ezboutobs  asd 

ADXIKISTBATOBS,  SBECtAL  ADXHTISTRATOBS. 

Pablioation— see  Estates  of  Dbobasxd  Pkbsoss,  Solb  Tsabbb, 

SUMHOKS,  NOTIOB,  WILLS. 

Pablio  bnildings- what  exempt  from  execution,  690. 

right  of  eminent  domain,  exercised  in  behalf  of,  1238. 

Public  calamity— ground  for  removal  of  court,  142. 

Pablio  ofibnses -cognizable  in  Justices'  Courts,  11& 

Pablio  officer— place  of  trial,  in  actions  against,  898. 
may  bo  arrested,  for  embeszlement.  479. 
when  excused  from  giving  testimony,  1881. 
when  must  testify,  1882. 
penalty  for  disobedience  of  writ,  1097. 
must  give  copy  of  public  writing  on  demand,  1801. 
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QaaUflutliHW— of  JnaClcea  of  Sopreme  Oonrt,  Ua. 

at  ladsra  Dl  BnpcMor  tionrti,  U7. 

of  simtleg,  IMt. 
QnsMlatu-af  law  ar«  Bddnnnl  to  tbe  court,  IHH 

ot  faee.weWIi1nne(ltaUis]nry.  £1*1- 

proTlilODa  ivpU<»l>Iei  referee  or  otber  olBcer,  2101 
QaUUiic  tid*— wlKi  mar  ^  lelned  u  deleuiluiti  In  actlnu,  ne. 

Inlaiictlan.  BM. 

pntla  In  ■oCKa.in- 

vlKn  plalnUiF  oimotrecOTer  eatia,  Tn. 

tambHttoaot  pIUutUTstttle,  verdict  and  JndlDMnt  on.  lit. 
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Qntotinc  title— ConMitietf. 

Yanie  of  improTonents,  when  allowed  u  seUiff,  741* 
order  msy  l>e  aUowedf  or  survey  of  land.  742. 
order*  what  to  contain,  and  how  eerred.  74S. 
nnnecessary  ixiJary,  llabiUty  f w,  743. 
mortgage  not  deemed  a  conveyance,  744. 
money,  etc.,  generally.  1050. 
parties  to  action^  372,  ^79^-S8L.  738. 
alienation,  pending  suit,  747. 

Quo  wanranto—writ  abolished,  802. 

Real  property— means  lands,  tenements,  and  heradltamenta*  17. 
limitation,  of  actions  for,  315-328. 
place  of  trial,  In  actions  for.  392. 
entry  upon  and  possession  cnT,  320-324. 
Intenrentlon  in  actions  for,  how  ejrecte<L387 
recovery  of,  claims  for.  may  be  united,  42r. 
description  of,  in  pleadings,  4U. 
how  attached.  642. 

execution  against,  what  to  recite,  082.  i 

return  of  execution  against,  how  made»  088. 

Judgments  against,  how  enforced,  084.  | 

execution  on,  how  and  to  whom  Issued,  087.  I 

how  seized  on  exeoutlon,  088.  »  j 

foreclosure,  720.  ! 

partition,  752-801. 
sale  of,  in  partition,  703. 
sale  of,  iu  foreclosure,  wh«i  to  cease,  728. 
See  BBDKMPTioir. 

Beoeivers— appointment  of,  and  duties jrenerally»  004»  804. 
upon  dissolution  of  corporation,  505. 
person  interested  cannot  be,  060. 
attorney  shall  not  be  appointed,  500. 
oath  and  undertaking  of,  587. 
powers  of,  568 

Investments  of  fonds  by,  809. 
appointment  of,  in  escheated  estates,  1270. 
In  foreclosure  suits,  604. 

BeooTd— copy  of,  to  bear  seal  of  court.  153.  ^  ^_  ,  _^ 
transcript  of,  evidence  of  executor's  authority,  1429. 
removaJ.  only  by  order.  1950.  . 

j  See  PUBLIO  BBOOBD8. 

Reoorery  of  property— claims  for,  may  be  united,  427.  | 

I  Redeem— limitations  as  to  suit  to,  340, 347. 

RedemplioB— who  are  Tedemptioners,701. 

when  property  may  be  redeemed  from  execution  sale.  702. 

when  judgment  deotor  or  other  redemptioner  may  reaeem,  70S. 

notice  of  redemption,  703. 

to  whom  payments  to  be  made,  704. 

kind  of  money  to  be  paid,  704. 

what  redemptioner  must  do,  709. 

court  may  restrain  waste  pending  time  for  redemption,  700. 

rents  ana  profits.  707. 

limitation  of  action  to  redeem,  340.  i 

of  action  to  redeem  part  of  mortgaged  premises,  347. 

Reference  and  referees— on  trial  of  chaxve  against  attorney*  2ML 
may  be  ordered  for  taking  account,  ^M. 
when  may  be  ordered  on  agreement  of  parties,  008. 
ordered  on  motion,  in  what  cases,  030. 


nambn-ol  n , 

alcbei  B*tty  mar  objccc.  M 
gniuub  oC  otijtctlai).  Ul. 

obJectloiUtliowdlsiHwedo..^^. 

I«ten«  to  nport  within  ten  dayi,  HI. 

flDdkwfrf  n^anu,  effect  or.  W. 

Aicei^Mis  tofiHllngi  or,  2W. 

•xceptUa(o,iodr«vteirof  flndlngs,  Nt. 

nfows  m>y  be  amiolnterl  la  Duuciaa,  lel,  7S3. 

bUl  berora.  In  niauoa,  TO. 

rsfetMa  to  Mnaa property,  TdM  to  anrem,  TM. 

mart  Tepart  tliMr  naaeedlDn,  IS). 

iep«t  UBV  M  MtUile  ordlniied,  TH. 

«n>wsea  ol  relereo  In  paratlou.  Th. 

BOjr  tike  swiiMOr  (ot  pnrchklHiiaoer  In  paitlUoo.  3TT. 

CBoDOl  be  ponAftsen  In  mUoo,  7U. 

mum  report  wlB  of  property,  7M. 

all  moat  meet,  bm  two  maj  mt,  1«W. 
BegllUr  of  uUaiu— clerk  Ca  keep,  lOK. 
Rshautut^-lD  Suprame  Coort,  41 


normeiseil.Si. 
See  loTIQBB,  C 
BemltHtor— of  Jndpoeat 


Rant*  aiii)  proStt- pending  redompUoD,  lOT. 
Heplerta— Sob  CLiiK  ahd  Dblitbet. 
Bepoiten,  official— appolntmeiil  of,  ae». 


of  JiutlOM  of l&e  peaooTii*. 
aetttm— of  eiecatloa,  when  to  bo  mado,  at, 
of  gold  duHt,  how  made,  flftS. 
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R«Yi0W|  writ  oi-'OoiUiuued. 

,    copy  of  Jndffm^nt  to  be  aent  to  inf  eriortrllMiiud,  lint. 
Juogment  roll,  1077. 
when  may  issue,  and  be  heard,  1106. 
roles  of  practice,  1109. 
new  trials  and  appeals,  1110. 
costs  in  actions  on,  1032. 

Bights  and  remedies— when  not  merged,  92. 
Code  not  to  affect,  8. 

Boles— of  coort  of  record,  129. 
when  to  take  effect.  130. 
of  Justices*  Courts  in  cities  and  counties,  M. 

See  P&OOSBDINQB,  COUBTS  OF  JUBTICT. 

Sales  of  property  of  deoedenta— see  Estates  ov  Bwomasmd  Psk* 

SOZrS,  EZSOUTOBS  AND  ADMUflSTKATOBS. 

Sale  of  real  property— in  f  oreclosore,  when  to  oease,  7S8. 
may  be  ordered  in  partition,  763. 
proceeds  of,  how  applied,  771. 
sales  of.  by  referees,  must  be  at  aactl<m,  77ft. 
terms  of,  must  be  dli-ected  by  court,  778. 
terms  of,  to  be  made  known  at  time,  783. 
who  may  not  purchase  at,  783. 
conveyance,  when  to  be  executed,  785. 
conveyance,  effect  of  recording,  787. 
See  EZBOUTioK. 

Satisfaction  of  judgment— by  whom  may  be  acknowledged,  171. 

how  entered,  283, 675. 

Satisfactory  oTidenoe— deiined,  1835. 

Scire  facias— abolished,  802. 

Seal-defined,  14, 1930. 

what  courts  to  have.  147. 

of  Supreme  Court,  148. 

of  Superior  Courts,  149. 

of  Police  Courts  of  cities  and  coonties,  150. 

how  provided,  151. 

of  court  commissioner,  259. 

to  be  kept  by  clerk,  152.        ^ 

to  whatproceedings  to  be  affixed,  159. 

to  be  affixed  to  execution,  682. 

certain  writs  and  process  valid  without,  186. 

how  telegraphed,  1017. 

private  seal,  how  may  be  made,  1931. 

public,  how  made,  1931. 

of  what  seals  courts  take  judicial  notice,  1876. 

public  seal  authenticates  law  or  doooment,  1901. 

record,  how  authenticated,  1905. 

authentication  of  justices'  record  or  docket,  19S. 

to  be  affixed  to  official  certificate,  1928. 

private,  scroll  may  be  used  for,  1981. 

effect  of,  on  private  vnritiugs,  1932. 

Secondary  eyidenoe— defined,  1830. 

Secretaries  of  Sopreme  Oonrt— appointment  of,  285. 
terms  and  salaries  of,  266. 

Secnlar  acta— not  to  be  done  on  holidays,  13. 

Sednqjdon- who  may  prosecute  actions  for,  374, 375. 
private  sittings  of  court,  125. 
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Servloe— of  sammons*  how  made,  411. 
imblicatlon,  when  allowed*  412. 
maimer  of  publication,  413. 
bow  made  on  Joint  defendants,  414. 
proof  of,  how  made,  416. 
appearance,  equivalent  to,  416. 
on  association,  888. 

of  complaint  and  affldavlt  in  Injunction,  527. 
publication,  wben  allowed,  412; 
notice  and  papers,  how  served,  1011. 
service  of,  by  mail,  when,  1012. 
deposit  in  post-ofEke,  1013. 

time  for  appearance,  when  regulated  hy  distanoe,  lOlt. 
upon  whom  made,  after  appearance,  1014. 
how  made  on  non-resident,  101{}. 
may  be  made  by  telegraph.  1017. 
of  writ  of  mandate  and  prohibition,  how  made,  1006. 
of  writ  of  review,  how  made,  1073. 

Sessions— of  Supreme  Court,  47. 
of  Superior  Courts,  78. 

Shares— in  homestead  association  exempt  from  execoftloay  090. 

Shares  and  interests— how  seised  on  execution,  688. 
in  corporation,  subject  to  attachment,  641. 
how  attached,  642. 

.81ieiiff~«r  <tfleio  oflicer  of  Justices'  Courts,  87. 
to  summon  Jurors,  225. 
smnmoning  to  complete  panel,  237. 
action  against  for  offtcial  misconduct,  1056. 
to  provide  court-room,  144. 

Broof  of  service  of  summons,  how  made  by,  416. 
ability  of,  for  escape  of  party  arrested,  601. 
liability,  for  selling  on  execution  without  notice,  60S. 
liability,  extent  of,  on  a  resale  on  execution,  687. 
to  keep  party  arrested  on  Justices'  process  till  dlschazgedi  88Sw 
to  notify  plamtUI  of  arrest,  864. 

to  detain  person  arrested  for  contempt,  till  discharged,  1314. 
UabiUty  of,  for  arrest  of  witness,  2068, 2060. 

Ships  and  vessels— see  Boatjs. 

Signature— wben  deemed  admitted  in  Justices'  Courts,  887. 
to  pleadings,  446. 
on  written  instrument,  genuineness  when  deemed  admittedf 

447  448. 
When  not  deemed  admitted,  440. 

Singnlar— words  in,  include  the  plural,  17. 

Slander-see  Libel  aitd  Slahdbb. 

Sole  traders— who  may  become,  1811. 
notice,  how  given,  1812. 
petition,  what  to  contain,  1813. 
conmiunlty  property  allowed,  1814. 
who  may  oppose  petition,  and  how.  1816. 
trial  an4  hearing  on  application,  1816. 
decree,  what  to  oe,  1817. 
oatb,  form  of,  1818. 
order,  copy  of,  to  be  recorded,  1818. 
rights  andliabUlties  of,  1819. 
must  maintain  children,  1820. 
husband  not  liable  for  debts  of,  1821. 

Special  administrators— when  appointed,  14U. 
special  letters  may  be  issued  In  vacation,  1412, 
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Spaoial  artmlnlitratagi— CburtmKd, 
preference,  to  whom  glTen,  14U. 
to  take  oath  and  give  ixmds,  U14. 
dntiea  of,  1415. 
when  powers  of,  to  cease,  1416. 
to  render  account,  1417. 

I  See  EXBOUTOBS  and  ADKnriSTBATOBS. 

Special  prooeedingi— defined,  23. 

lorlsdictiou  In  Snpreme  Court,  52. 

jurisdiction  in  Superior  Courts*  7<k 

new  trial,*  and  appeal,  1110. 

costs  allowed  in,  1082.  • 

who  is  plaintiff  in.  10<IS. 

who  is  defendant  m,  1068.  * 

motion  in,  and  orders,  1064. ' 

Judgment  in,  1064. 

Practice  in,  1109. 
)r  removal  or  suspension  of  attorney,  289. 
for  condemnation  of  land,  1243. 
for  condemnation,  new  proceedlngSt  12S6. 
relative  to  escheated  estates*  1269^272. 
t6  recover  escheated  es^te,  1272. 
in  contest  of  elections,  formality  of,  1117. 
in  Justices'  Courts,  provisions  applicable,  92S. 
on  change  of  venue  in  Justices'  Courts,  922.  * 

against  public  admlnlstrBtor  for  fatlnre  to  pay  <ift»  money,  1748. 

State-Klefined,  17. 

costs  in  action,  how  paid  by,  1038. 

not  required  to  give  oonds  in  action,  10S8-. 

Statement— of  cause  of  aetton,  how  made,  427. 
on  motion  for  a  new  trii^,  how  made,  661. 
effect  of,  661. 

of  points  in  Judge's  chaise  to  be  f  uraJshed,  686. 
on  appeal  to  Superior  Court,  975. 
when  not  necessary,  976. 
of  findings,  how  made,  661. 

State  officer— serving  In  ofltolal  capacity,  need  not  give  bonds,  naa. 

Statate— how  construed,  1858. 
existing,  how  constroed,  5. 
definition  of,  1898. 

Intention  of  Legislatare,to  c<mtarol,  1819. 
which  of  two  constructions  to  prevail,  1866. 
public  and  private,  defined,  1898.   . 
recitals  in,  as  evidence,  1903. 

Erivate,  how  pleaded,  459. 
iconsistent  with  Code,  repealed,  18. 
I  See  EviDKNCB,  Public  Wbitibos. 

I  Statute  of  Fraads— see  Eyidxhcb. 

Statate  of  Limitations— how  pleaded,  458. 

Statutory  prohibition— effect  of,  on  limitations  of  actions,  356. 

Stay  of  proceedings— on  i^peal  from  money  Judgment,  MS. 

on  appeal  in  claim  and  delivery,  943. 

on  Judgment  directing  conveyance,  944. 

in  real  actions,  945. 

on  appeal,  effect  of,  946. 

on  Judgment,  for  perishable  prc^rty,  M9. 

on  filing  undertalung  on  appeal,  9T9. 

pending  review,  1071. 
See  Appbajl. 
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Street  aee  Highways. 

Submission— to  arbltratlOD,  1281-1290. 

controversy  witJioat  action,  1138-1140. 

Subpena— for  witnesses,  defined,  1965. 

may  be  issued  by  Justice  of  the  peace,  919, 920. 
bow  issued.  1986. 
bow  served,  1987. 

bow  served  on  concealed  witness,  1988. 
wben  witness  compelled  to  attend,  1980. 
person  present  compelled  to  testify,  ISOO 
punishment  for  disobedience,  1991. 
forfeiture  therefor,  1902. 
warrant  may  issue  for  witness,  when,  1908. 
warrant,  contents  of,  1994. 
if  witness  is  a  prisoner,  how  brought  by,  1900. 
who  may  move  for  warrant,  1996. 
imprisoned  witness,  how  examined,  1997. 
to  witness  to  appear  before  commissioner,  2006. 
See  EYiDBiroB. 

SnbsoriUng  witness— defined,  1909. 

to  be  catted  to  prove  Instnunent,  1940. 
proceedings  on  his  denial  of  knowledge,  1041. 
See  EviDxiroB,  Wills. 

Subscription— includes  mark,  17. 

Substantial  justice— to  govern  construction  of  pleading,  49B,  435. 
Substitution  of  parties— on  death  or  disability,  385. 
of  party  defendant,  388. 

Successive  actions— when  may  be  prosecuted,  1047. 

Snooessors— what  Justices  successors  of  others,  90. 
what  Justices  of  peace  are,  107. 
of  Justice,  who  deemed,  917. 
in  case  of  dispute,  who  to  designate,  018. 

Summary  proceedings— to  discharge  from  arrest,  1144. 
to  obtain  possession  of  real  property,  1161. 

Summons— to  be  in  English  language,  185. 
Manner  qf  commencing  civil  action*. 
bow  commenced,  405. 
within  what  time  may  issue,  406. 
issuance  of,  how  made,  400. 
bow  issued,  directed,  and  what  to  c<Nitain,  407. 
alias  summons,  when  may  issue,  406. 
bow  served  and  returned,  410. 
bow  served  against  particular  persons,  411. 
publication  or,  when  may  be  made,  412. 
service  by  publication  In  partition,  757. 
by  publication  in  action  on  liens.  1191. 
manner  of  publication  and  appointment  of  attorney,  418. 
service  of,  by  telegraph,  lOlt. 

proceedings,  where  a  part  only  of  several  defendants  an  served, 
*     414. 

proof  of  service  of  summons,  what  constitutes,  419. 
when  Jurisdiction  acquired,  416. 
on  owners,  etc.,  of  vessels.  816. 

provisions  of  Code  as  to,  not  applicable  tocontempts,  1010. 
when  to  issue  in  Police  Courts,  930. 
service  not  personal,  effect  of,  473. 
Jn  Justices*  Courts.  . 

to  whom  directed,  and  what  to  contain,  844. 
most  issue  within  one  year,  840. 
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bk  JuKt^tif  Courts. 

time  for  i^peaisnee  befbM  josttoe,  MS. 

alias,  irtien  may  issae,  846. 817. 

anrice  of,  in  Josttces'  Oonrt,  where  made,  8tt. 

by  whom  served  in  Justices'  Courts,  8tf  . 

hoar  ii^yen  for  appearance,  860. 

Issuance  of,  how  waived,  841. 
J%  particular  aetiona  andproeeedinm. 

issuance  of,  to  Inror,  In  general,  22S-338. 

to  whom  directed  in  partition,  756. 

service  on  partition,  7ft7. 

in  actions  aicainst  steamers  ttid  vessels,  816. 

In  forcible  entry  md  detainer,  wliat  to  state,  1166. 

service  of .  in  forcible  entry  and  detainer,  1167. 

In  proceedings  relating  to  escheated  estates,  1269. 

In  condemnKion  of  laod,  what  to  contain,  1245. 

in  condemnation  of  land,  how  issued  and  served,  1215, 

to  interpreter,  how  served,  USA. 
InproeeedingM  offoinst  Joint  debtors. 

when  to  issue,  af terjudgment,  966. 

what  to  contain  in  proceedings  against  joint  debtor,  996. 

by  what  accoapanled*  96L 

See  Juxos. 

Svbmisaion  of  comroversj— how  snliiniltted,  1198. 
judgment  thereon,  1139. 
Judgment  may  be  enforced  or  appealed  from,  1140L 

Snporlor  Oourt— jn<lffes  and  elections,  65. 
of  two  or  more  judges,  66. 
of  city  and  countyof  San  Frandsoo,  67. 
terms  of  judges,  68. 
compnt^non  of  years  of  office,  61. 
vacancies  70 

held  by  judges  of  other  counties,  71. 
judges  pro  tempore  of,  72. 
sessions  of,  73. 
adjournments.  74. 
jurisdiction  of  two  Idnds,  7& 
original  jurisdiction,  76. 
^[>pellate  Jurisdiction,  77. 
nrocess  78. 

minsf  er  of  books,  papers,  and  actions,  79. 
powers  of  previous  courts  oonf errsd  <ni,  79. 
to  have  seal,  147. 
held  at  request  of  governor.  160. 
jurors  for,  204. 
reporters  for,  269. 
appeals  from,  939. 
appeals  to,  063. 
powers  on  appeal,  980. 

jurisdiction  in  forcible  entry  and  detainer.  1163. 
to  appoint  guardians,  1747. 

Superior  judge-^lectiona  of,  61 
term  of  office  of,  68. 
vacancies,  70. 
judge  pro  tempore,  72. 
powers  conferred  on,  79. 
qualifications  of,  157. 
residence  of,  158. 

Supervisors— to  select  list  of  jurors  for  Superior  Courts,  204. 

how  to  select,  205. 
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Supplemental  pleadings— filing  and  service  ol,  464. 
must  1>e  filed  and  served,  465. 

Snpplementarf  prooeedingS'-debtor  required  toansweir»714. 
proceedings  to  compel  appearance,  716. 
debtor  may  be  arrested,7l5. 
debtor  of  debtor  may  pay  creditor,  716. 
debtor  of  debtor  may  be  examined,  717. 
witnesses  required  to  testify,  718. 
property  of  person  owing  debtor,  how  applied,  719. 
proceedings  on  claim  of  third  person,  720. 
disobedience  of  parties,  how  punished,  721. 
provisions  to  apply  to  Justices'  Courts,  905. 

Supreme  clerk— duty  of,  on  judgment  or  order  on  appeal,  908. 

Supreme  Oourt— elections  and  term  of  office,  40. 
computation  of  years  of  office,  41. 
vacancies,  42. 
departments,  43. 
apportionment  of  business,  44; 
In  Dank,  45. 

absence  or  disability  of  chief  justice,  46. 
sessions  of,  47. 
adjournments,  48. 
decisions  in  writing;.  49. 
jurisdiction  of  two  idndB,  fiO. 
original  jurisdiction,  51. 
appellate  jurisdiction,  62. 
powers  in  appealed  cases,  58. 
concurrence  necessary  to  transact  business,  64. 
transfer  of  books,  papers,  and  actions,  65. 
transfer  of  records  and  business  to  new  oonrt,  79. 
remittitur  in  transferred  cases,  56. 
to  have  seal,  147. 
officers  appointed  by,  265. 
secretaries  and  baiUfla  of,  265. 
to  hold  office  at  pleasure  of,  266. 

Supreme  Court  justices— elections  andteims  of,  40. 
qualifications  of,  156. 
ineligibility  of.  161. 
powers  of,  at  chambers,  165. 
disqualifications,  170. 
not  to  practice  law,  171. 
nor  have  partner  practicing,  172. 
powers  out  of  court,  176. 

Sureties— action  by,  to  compel  satisfaction  of  debt  1069. 
liabilitT.  inter  sese,  effect  of  notice  of  action,  1005. 
to  justtty  on  undertakings,  1057. 
subrogacion  on  pavment  of  judgment,  709, 1069. 
bound  by  estoppel,  1912. 

Surprise— a  ffround  for  motion  for  new  trial,.657. 
relief  Cram,  by  amendment,  473. 

Survey— who  may  survey  land  taken  for  public  use,  1242. 

Teamster— property  of,  exempt  from  execution,  080. 

Telegraph-service  of  papers  may  be  made  by,  1017. 

Tenant— when  guilty  of  unlawful  detainer,  1161. 

'Tender— before  suit,  bars  costs,  1030. 

Ml  offer  equivalent  to  payment,  2074. 
whoever  pays,  entitled  to  receipt,  2075. 
objections  to  tender  must  be  specifled,  2076. 


TnuM— otoflcencsemdgS. 
•t  bowefleciedDjrtepealai  ■DMt.T 

Tomi  of  DDiiM— Mtnn  ot,  not  to  «]fc( 

of  Snpreme  ConR.  41. 

MMIoiu  oE  Suiienw  GooTti,  TS. 
.    of  JnBUow'CoaR^f 
Tmib  of  ofloo— ol  aaprei 

ot  sopeiiot  ludi»,ii 

of  JnBUces  <a  tne  peaca,  I 
TuUfy-deanlUon  ot.  IT. 


Tldnc  in  ■ftirrn  iwnltnm-nt  of,  M8. 
TlmtMr— cDtUng.  treble  damagea,  133. 
Ttma— of  perfotiiuiu!»«t  act  our  be  eitenOeili  IKU. 

when  Code  Bkea  etteet,  S-       ^        ,     ,,„ 

wbeD  take*  effect  In  eminent  dom^,  191*. 

eioepUonMto8erileaofnotlcBO(«i[ieplJIM. 

enlwgement  ot,  to  answer  or  detnnr  m  dlBciellin  ot  « 

bawcamputad.il. 
Tttla-oCCi 

■-  —  *  loiee,  WDevi  unmi 

^d  on,  tn'. 
Town  »ite-la  partlUon  OBses.  JM. 

^^""o?prtice«i£^C^ptoUaw,  evldeoM'oI  eawntor^  aotluintT,  naa 
Tlaaafar— ol  Interast  cot  to  abate  action,  391. 

of  came.oa  dWqnaUBcellDu  of  Judge, sau 

o(caase,pa|>c™">l>etnu.»mlcted.M. 

procBedlngs  after  JuUipnenc.  In  certain  «*as  traikHerred,  4S0. 
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Of  administrations.  .  i 

judge  being  disamaifled,  proceedings  to  he  transfeired,  and    # 

where,  1481. 
transfer,  not  to  change  light  to  administer,  1432. 
retransfer,  how  made,  14^. 
when  proceedings  to  be  returned  to  original  court,  1433. 

Threes  and  timber-see  Tbesfass. 

Trespass— liabilitT  for  cutting  and  carrying  away  trees*  «tc.«  738. 
measure  of  damages  for,  734. 
when  damages  may  be  trebled,  735. 

Trial— dismissal  of  action  without,  581. 

issues  of  fact,  calendar  of  cases,  998. 

postponement  for  absent  testimony,  S86. 

certain  issues  presented,  Jury,  1171. 

costs,  on  continuance,  10'29. 

whatiK;ts  or  omissions  are  contempts,  1209. 

in  Justices'  Courts^  how  conducted,  878-^87. 
Provisions  relating  to  trials  in  general. 

exceptions  may  be  taken,  time  when,  etc.,  64& 

what  deemed  excepted  to  647. 

form  of  exceptions,  648. 

exceptions  signed  by  Judge  and  filed  with  clerk,  619. 

exceptions,  how  settled  upon  notice,  650. 

exceptions  after  judgment,  S51. 

when  exception  refused,  application  to  Supreme  Coturt  to  prove 
the  same,  etc.,  652. 

proceedings,  when  judge  ceases  to  hold  ofDce.  653. 
E9iaenceon. 

when  testimony  to  be  taken  down  by  cleric,  1051. 

facts  to  be  proved  on,  1870. 

witness  on,  when  may  be  excluded  fnmi  courv-rdom,  2043. 

interrogation  of  witness,  in  discretion  of  court,  2044. 

order  of  proof  on,  2042. 

showing  required  in  forcible  entry  and  detainer,  1172. 

testimony  taken  by  deposition,  when  used  on,  506,  2028,  20^, 
2088. 
In  particular  actions  and  proceedings. 

{»roceedings  on  impeachment,  89. 
or  removal  or  suspension  of  attorney,  297. 
trial  of  rights  to  property  on  execution,  689. 
against  debtor  of  judgment  debtor,  718. 
on  claim  of  third  person  to  property  in  replevin«  720* 
in  proceedings  against  joint  debtor,  994. 
on  arrest  for  contempt,  1217. 
for  voluntary  dissolution  of  corporation,  1232. 
for  condemnation  of  land,  1247. 
on  escheated  estates,  1271. 
on  claim  to  estate  escheated,  1272. 
for  change  of  names,  1278. 
contesting  probate,  1313. 
to  revoke  probate,  1330. 
dn  M>plication.  as  sole  trader,  1816. 

See  Contempts.  CoNTiNUAWOH,  Disobbtion  on*  ComiT, 

EVIDBirOB,  ISSUBS,  JUDOMBNT,  JUBOBS,  JUBT,  NBW 

Tbial,  Plaob  op  Tbial,  BBFBBBNOB  ajstd  Bbpbb- 

BB8,  YBBDIOT. 

Trial  by  the  court— when  and  how  trial  by  jury  may  be  waived,  631. 
decision  to  be  in  writing  and  filed  within  twenur  days,  632. 
facts  found  and  conclusions  of  law  to  be  separately  stated,  633. 
judgment  on  findings,  633. 

Ck>DB  Civ.  pboo.- 
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HUalby  the  court— ConfimMti. 

nndiiigs  may  be  iv^ved.  how»  m. 
proceedings  after  determination  of  Iflsae  of  Iswy  €98. 
when  reference  may  be  ordered, 636, 
issues  of  law  to  be  first  disposed  of.  S02. 
«8ee  DISCBSTION  ov  Coubt,  ISSUBS. 

TUal  by  jury— jury,  how  drawn,  600. 

challenges—eaeh  party  entitled  to  four  peremptdrr*  Ml- 
grounds  of  challenge  for  cause,  602. 
challenges,  how  tried.  603. 
Jury  to  DO  sworn— form  of  o«tfaf  OOi. 
Conduct  qf. 

order  of  proceedings  on*  607. 
charge  to  the  Jury,  606. 

court  must  furnish  points  contained  on  chugo,  eOS. 
special  instructions,  609. 
Yiew  by  Jury  of  the  premises.  610. 
admonition,  when  Jury  permitted  to  separato*  6IL 
Jury  may  take  with  them  certain  papers.1612. 
deliberation  of  Jury,  how  conducced,  619. 
may  come  into  court  for  further  instracUons,  614. 
proceedings  In  case  a  Juror  becomes  sick,  61 S. 
when  prevented  f  romgivlng  verdict,  cause  may  be  again  tried*  6Mb 
while  Jury  are  absent,  court  may  adjourn  from  time  to  tlmo,  617. 
final  adjournment  discharges  J  unr,  617. 
verdict,  how  declared— form  of,  618. 
polling  the  Jury,  618. 

proceedings  when  verdict  is  Informal,  619. 
when  allowed  in  police  courts,  932. 
when  may  be  ordered  on  mandate  and  prohibition,  1090. 
See  Issues,  Jubob,  Jubt,  Tbial. 

Trial  by  referees— reference,  when  agreed  upon,  agreement^of  nap> 

ties  638.  *" ' ' 

in  what  cases  ordered  on  motion,  639. 
number  of  referees,  qualiflcat^is,  etc.,  640. 
either  party  may  object,  groaiMB  of  objection,  641. 
objections,  how  disposeu  of,642. 
referees  to  report  within  ten  days,  649. 
effect  of  report,  how  excepted  to,  etc,  64S. 
effect  of  findings  of  referee,  644. 
how  excepted  to,  645. 

by  referees  in  probate  proceedings,  U07, 1606. 
in  partition,  762.  ^ 

two  or  three  referees  may  do  any  act,  1059. 
See  Bbfbbbivob  and  Bbfbbbbs. 

Ttastee— of  express  trust  may  sue  without  Joining  beneftcUuy,  S09. 
costs  in  actions  by  or  against,  1031. 
claims  against,  may  be  united,  437. 
may  be  ordered  to  deposit  money  in  court,  572. 

Unanswerable  oTidanoe— defined,  1978. 

Uncertainty— a  ground  for  demurrer,  430. 

Undertakings— court  commissioners  nuur  take,  259. 
of  plaintiff  on  claim  and  delivery,  512. 
exceptions  to  sureties,  and  proceedings  thereon,  51S. 
of  defendant  for  a  redelivery,  514. 
Justification  of  defendant's  sureties,  61S. 
qualiflcation  of  sureties,  516. 
in  actions  on  usurpation  of  of&oe,  810. 
action  on,  521. 
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actidnupon^ on  dlBmlfMUl of  actUm, 681. 
action  upon,  on  a  contempt,  1220. 
action  upon,  !n  attachment.  662. 
action  upon,  on  release  of  attachment,  666. 
deposit  mstead  of,  in  Justices'  Court,  926. 
on  appeal,  978. 

•tay  of  proceedings  on  filing.  979.  * 

not  required  from  State  or  omcer,  1058. 
plaintiff, 

on  arrest  and  bail,  482, 862. 
of  defendant  on  arrest,  492. 
on  arrest  for  contempt,  to  he  returned,  1216. 
of  plaintiff  upon  injunction,  629. 
on  attachment,  639, 867. 
for  release  of  attachment,  654, 868. 
of  Judgment  debtor  on  supplementaay  prooeedtDgs,  71S. 
of  receiver,  667. 

for  attachment  of  steamer,  boat,  or  vessel,  818. 
for  release  of  attachment  against  boats  or  vessels,  819. 
for  continuance  in  Justlces'^Courts,  877. 
on  proceedings  for  condemnation  of  land,  1254. 
on  appeal,  when  to  be  filed,  941, 949. 
on  appeal  to  County  Court,  978. 
lustiflcation  of  sureties,  978. 

for  costs  of  action,  required  of  non-resident,  lOWy  1087. 
jostification  of  sureties  on,  1057, 1809. 
not  required  from  State,  when  a  party,  1056. 
See  BoHD. 

Uzilntelligibillty— a  ground  for  demurrer,  430. 

[Tziited  States— term  defined,  17. 

CTzunarried  female— may  sue  for  her  own  seduction,  374. 

Qanrpation  of  office  or  franchise— writs  of  scire  faeiaa  abolished,  802. 
action  may  be  bronvht,  against  whom,  808. 
name  of  person  entitled  tdpfftce  may  be  set  forth  in  complatnt, 

when  party  usurping  may  be  arrested.  804. 

Judgment,  what  rignta  it  may  determine,  805. 

when  asudered  in  favor  of  applicant,  806. 

damages  may  be  recovered,  607. 

rights  of  several  persons  may  be  determined  in  one  action*  806. 

if  defendant  is  guilty,  Judgment  to  be  rendered,  800. 

security  by  relator,  810. 

Vaoanoy— in  office,  not  to  affect  proceedings,  184. 
in  office  of  Supreme  Court  Justice,  42. 
in  office  of  judge  of  Superior  Court,  60. 
in  office  of  Justice  of  peace.  111. 

Vaoatiott— see  Chakbebs. 

Varianee-^naterial,  how  provided  for^469. 
Immaterial,  how  provided  for,  470. 
what  not  deemed  a  variauce,  471. 
amendment^  of  course,  and  effect  of  demurrer,  472. 
amendments  by  the  court,  473.  - 
When  party  may  be  sued  by  fictitious  name.  474. 
no  error  or  defect  to  be  regarded,  unless  it  affects  a  sabstantial 

right,  476. 
time  to  amend,  when  begins  to  ran,  476. 

▼0nir»-eee  Jubobs,  Jubt. 
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Te&iM-Hwe  Tlaob  or  Tbiajl. 

Verdict-— by  tbree-f  oorths  of  jvary,  611.  . 

wben  preyented,  cause  may  be  again  tried,  6i& 
sealed  verdict  may  be  directed  Iqr  coort  to  be  bronght  in,  617 
bow  declared,  form  of,  618. 
}ary  may  be  polled,  618. 
•     wben  informal,  proceedings  tbereon,  619. 
general  and  special,  defined,  634. 
wben  a  general  or  special,  may  be  rendered,  62S. 
in  actions  for  recovery  of  money,  or  establisbing  a 

claim,  626. 
in  actions  for  recovery  of  specific  personal  property,  687 
CDtry  of,  628. 

in  actions  for  forcible  entry  and  detainer,  1174. 
in  actions  to  qnlet  title.  740. 
in  proceedings  against  Joint  debtors,  994. 
in  iiroeeedings  to  C(mtest  probate,  1314. 
findings  of  referee,  a  special  verdict,  643. 
caoses  for  vacation  of,  &7, 
exceptions  to,  what  must  specify,  648. 
is  part  of  judgment  roll,  670. 
wnen  may  be  reviewed  on  appeal,  966. 

Verification— answer,  wben  to  be  verified,  446. 


pleadings,  how  verified,  446. 
maybeTbyi 


affidavit,  2609. 
genuineness  and  execution  of  instrument  in  complaint, 

mitted,447.  ' 

genuineness  and  execution  of  written  instmment  in  ans^rer 

mitted,  unless  <^pnied  under  oath,  448. 
when  genuineness  and  execution  of  instrument  aro  not  aOmlttod, 

complaint  for  an  injunction  must  be  verified,  527. 
accusation  i^inst  attorney  must  be  verified.  291. 
complaint  analnst  steamboat  or  vessel  must  be  verified.  81A. 
application  for  voluntary  dissolution  must  be  verified,  1229. 

Vessels— claims  against,  how  sued,  ^6. 
See  Boats. 

View— by  jury,  610. 

Wages— what  exempt  from  exeootion,  and  when,  690. 
of  mariner,  a  preferred  claim  under  attachment,  82S. 

Waiver— of  summons,  406. 

by  tfl^ure  to  demur  or  answer^  434. 
of  jury  trial,  631. 

War— a  cause  for  removal  of  court,  142. 

effect  of,  on  Statute  of  Limitation*  364.     - 

Ward— see  GUABDiAir  astd  Wabd. 

Warrant— to  commit  witness  for  examination,  1984. 
See  Contempt,  abiuest  akd  Bail. 

Waste— several  causes  may  be  un  f ted,  427. 

actions  for,  against  ffuardiaas,  tenants,  eto<i  732. 
may  be  restrained  during  time  for  redemption,  706. 
what  constitutes,  706. 

injurious  acts  of  executors  and  administrators  may  be  restniined. 
when,  1341.  -««««^ 

may  be  restrained  during  foreclosure,  etc.,  746. 
after  execution,  745. 
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W]ll»-liiehide8  eodlcfl,  17.  * 

revocation  of,  1970. 
Jurisdiction. 

In  Superior  Oonrts,  7ft. 

when  exercised  over  estate,  i2M. 

where  the  estate  Is  in  more  than  one  eountxi  UMl 

CDStodian  of  will,  to  w|iom  to  deliver  it,  1296. 

benalty  for  non-delivery  of  will,  1298. 
Petition,  notiee^ondproi^of. 

who  may  petition  for  prohate  of,  1299. 

contents  of  petition.  1900. 

when  ezecmor  forfeits  right  to  letters,  1901. 

order  for  prodnctlon  of,  to  whom  directed,  1S02. 

penalty  for  disobedience  of  order,  1902. 

notice  of  potion  for  probate,  how  given,  1909. 

who  to  be  notified,  and  how.  1304. 

Eetition  may  oejEiresented  at  chambers,  1905. 
earing  proof  ofwlll.  after  proof  of  service  of  notiee»  1906. 
who  may  appear  ano-^^ontesi  will,  ia07. 
testimony  reauired  to^ove  wlU,  1908. 
probate  of  will,  when  thdi^  Is  no  contest,  1906.  «r^ 

olographic  wills,  1309.  ^  »'' 

Conte$ttng  probataaf  wiUt. 

contestant  to  flle  grounds,  and  )>etltioner  to  reply,  1312. 
jury,  how  obtained,  and  trial,  hpw  had,  1919. 
verdict  of  Jury,  judgment,  1314. 
witnesses,  who  and  now  many  ihay  be  examined,  I91S. 

{iroof  of  handwriting,  when  i^Tmltted,  131&. 
estimony  reduced  to  writlmr.  for  further  evidence,  19I6» 

if  proved,  certificate  to  b^.«ttached,  1317. 
"   ifOl  and  pi;Dof  to  be  flledlind  recorded,  1318. 
Probitte  offoi'eign  wUL^ 

wills  provecl  in  bther  State,  when  and  where  to  be  recorded*  1922. 

piroceedlngs  on  the  production  of  foreljgn  wUl,  1923. 

nearingi)roof  of  probate  of  foreign  will,  1324. 
Contesting  tsill  qfter  probate. 

probate  may  be  contested  within  one  year,  1927. 

citation  to  be  issued  to  parties  interested,  1928. 

hearing  on  prooC  of  service,  1329. 

petitions  for  revoke  of  probate,  how  tried,  1990. 

what  Judgment  to  be  rendered,  1990. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  1991. 

costs  and  expenses,  by  whompald,  1992. 

probate,  when  conclusive,  1333. 

one  year  after  removal  of  disability,  given  to  Infants  and  oCheis, 

Probate  of  lost  or  destroyed  wills. 

proof  of  lost  or  destroyed  will  to  be  taken.  1996. 
•>      must  have  been  In  existence  at  the  time  of  death,  13SIL 
•to  be  recorded  and  letten  nanted,  1340. 
court  to  restrain  injuries  during,  1341. 
probate  €f  nuncupative  toills,'' 

when  and  bow  admitted  to  probate,  1344. 
additional  requirements  in  probate  of,  134Jk. 
contest  and  appointment  to  conform  to  provisions  as  to  other ' 
wills,  1346. 

WitneflMt— defined,  1878. 

all  persons  capable  of  perception  and  communicatiMk  may  be. 

1879. 
pOTSons  who  cannot  testify,  1880. 
persons  in  certain  relations  to  parties,  pMbiblted,  1861. 
when  privileged  persons  anst  testify,  1861. 
lodge  or  loror  mav  be  a  witness.  1888 
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when  an  interpreter,  to  be  sworn,  1884. 

mar  be  compelled  to  attend,  128, 1969, 2064. 

testimony  of  witness  in  State,  when  taken,  2021. 

testimony  of  witness  out  of  State,  2024.     

bow  to  procure  witness  upon  commission,  2026. 

how,  if  no  commission,  a(n7. 

attendance,  how  enforced  in  contesting  eleettons,  1120. 

protected  from  arrest  when  attending,  etc.,  2067. 

court  to  discharge  from  arrest,  2070. 

manner  of  application  for  order,  2064. 
Mtan$  tf  proauetton  tf. 

subpoena  for  witness,  defined,  1965. 

subpoena,  how  issued,  1966. 

to  be  issued  in  contested  election  cases,  1120. 

how  served,  lf)87. 

may  be  serred  by  telegraph,  1020. 

how  served  on  concealed  witness,  1968. 

when  witness  is  compelled  to  attend,  1960. 

person  toresent  compelled  to  testify,  1990. 

oisobedlence,  how  punished,  1991. 

f orf  eitnre  JFor  disobedience,  1992. 

when  warrant  may  issue  to  bring  witnesSr  190I. 

contents  of  warrant,  to  produce,  1994.  i 

if  a  prisoner,  how  brought,  1905. 

on  whose  motion,  1996. 

imprisoned  witness,  how  examined,  1997. 
Biffhts  and  daties  of  witnesses, 

witness  bound  to  attend  whien  subpoenaed,  206ti 

bound  to  answer  questions,  2065. 

right  of,  to  protection  of  court,  2066. 

protected  from  arrest  when  attending,  2067. 

arrest'BO  made,  void,  liability  for,  2068. 

affidavit  to  be  made  by  witness  arrested,  2060. 

to  be  dlschai^ed  from  arrest,  2070. 

how  to  be  sworn,  1846. 

rights,  as  to  form  of  swearing,  2095. 

may  either  take  oath  or  alBrmation,  2097. 
Tettimonytf.  •        .         _ 

who  may  be  examined  in  snpplementaar  prooeedliigB,  718. 

maybe  examined  on  trial  of  challenge,  60S. 

evidence  of,  what  required,  1969. 

testimony  of,  in  State,  2021. 

testimony  of,  out  of  State,  2024 

how  to  procure  upon  commissionr  2024. 

how,  if  no  commission,  2037. 

dLscbarged  from  arrest,  2070. 

perpetuation  of  testimony  of,  2064. 

now  many  required  to  prove  contested  vrttL,  1606. 

how  many  for  uncontested  will,  131& 

to  what  can  testify,  1845. 

presumptions,  concerning,  1847. 

See  fSzAxnrATiov  or  Witkbssxs. 

Words— used  in  singular,  convertible  with  plural,  17. 
in  masculine,  convertible  with  feminine,  17. 
to  be  construed  by  context,  16.     ^ 
giving  Joint  authority,  how  construed,  15. 

Work— not  to  be  done  on  holidays,  13. 

Writ— defined,  17. 

Jurisdiction  for  Issuance  of,  51 ,  76. 
may  be  Issued  at  chambers,  165, 166. 
to  bear  seal  of  court,  153. 


ceitmln,  dedmd  luUd  wlttumt  Mai,  UB. 
wbst  writ  kboUabed,  tOl. 
of  revltw,  muulMe  and  proUbuiini,  im 
Duiy  Iw  Mrv«<l  br  tetegntpb,  lOII. 

u  Usd  ol  (Tlileiiee,  len. 


WHtUn  iiMtrBiiMDt— In  complaint,  how  contnTiirted.MI. 
In  Huner,  iww  contrarerteil,  MS. 
Inipectlon  ol,  msr  bo  denisndea,  low. 
bupectlon  ntated,  effecc  of  retoul,  us. 


r, 
i 


k 


